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FIRST CHICAGO BANK AND TRUST,

)
)
Plaintiff,
)
)
v.
)
)
SURGEEN DEVELOPMENT LLC
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Robert G. Gibson,
Judge, Presiding.

JUSTICE HUTCHINSON delivered the judgment of the court.
Presiding Justice Schostok and Justice Burke concurred in the judgment.
SUMMARY ORDER

11

Defendant, Surgeen Development LLC (Surgeen), appeals from a ruling of the circuit

court of Du Page County finding that intervenor, John P. Dawson, was entitled to protection as a

bona fide purchaser (BFP) under section 2-1401(e) of the Code of Civil Procedure (Code) (735
ILCS 5/2-1401(e) (West 2014)). Because the record affirmatively showed that jurisdiction was
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lacking, Dawson was not entitled to protection W1der section 2-1401 (e), and we therefore reverse
and remand.

ii 2
,i 3

I. BACKGROUND
Plaintiff, First Chicago Bank and Trust (First Chicago), filed a foreclosure action against,

among others, Surgeen. On October 8, 2008, First Chicago issued an alias summons that named,
among others, Surgeen's registered agent, Michael Konewko.

,i 4

Mary Jo Brooks, an employee of Midwest Process Service & Investigations, filed her

affidavit of service. The affidavit of service identified the person to be served as "Surgeen
Development LLC Michael R. Konewko RIA." However, it named the person actually served as
Kelly Mullay, the "Secretary for [the] Registered Agent."

,i 5

On December 6, 2008, the trial court granted First Chicago's motion for a default

judgment of foreclosure and sale. On May 19, 2009, First Chicago purchased the property at a
judicial sale, and the court approved the sale.

,i 6

On or about July 28, 2010, First Chicago sold the property to Dawson. Dawson obtained

a mortgage and moved into the property.

,i 7

On December 30, 2014, Surgeen filed a petition to quash service W1der section 2-1401 of

the Code (735 ILCS 5/2-1401 (West 2014)). Dawson filed a motion to intervene and a motion to
dismiss the petition to quash. The trial court allowed Dawson to intervene.
,i 8

Dawson's motion to dismiss asserted that he was a BFP Wlder section 2-1401 (e) and,

alternatively, that, because both Christopher Geen and Bryan Hanson, as the sole members of
Surgeen, had listed the W1derlying mortgage as a secured debt and obtained a discharge in
bankruptcy, they could not seek to repossess the property.

-2-
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The trial court found that Dawson was a BFP for purposes of section 2-140 I (e) and

granted Dawson's motion to dismiss on that basis. The court never reached the issue regarding
the bankruptcy of Geen and Hanson. Surgeen filed a timely notice of appeal.

,r IO
,r 11

II. ANALYSIS
In a companion case to this one, this court held that a similarly-situated third-party

intervenor was not a BFP. See First Chicago Bank & Trust v. Surgeen Development LLC, 2016
IL App (2d) 150928-U. We did so because, as here, the affidavit of service showed that the
person served was the secretary of the agent, and therefore the record affirmatively showed that
the service was improper and that the trial court lacked jurisdiction of Surgeen. See First

Chicago Bank & Trust, 2016 IL App (2d) 150928-U, ,r 18. The same logic applies here. For the
same reasons set forth in our prior decision, the affidavit of service here, on its face,
affirmatively showed that jurisdiction was lacking. Therefore, Dawson was not a BFP within the
meaning of section 2-140 I (e). 1

,r 12
,r 13

III. CONCLUSION
For the foregoing reasons, we reverse the judgment of the circuit court of Du Page

County and remand for further proceedings.

,r 14

Reversed and remanded.

1

Although Dawson contends that we may affirm the trial court on the basis of his

alternative assertion regarding Geen's and Hanson's bankruptcy, that issue was never developed
below, and thus there are factual issues that remain undecided. See Leoris & Cohen LLC v.

McNiece, 226 Ill. App. 3d 591, 597 (1992).
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CHARGE OF THE COURT
MEMBERS OF THE JURY:
After the _closing arguments, you will go to the jury room to decide the case, answer the
questions that are attached, and reach a verdict. You may discuss the case with other jurors only
when you are all together in the jury room.
Remember my previous instructions: Do not discuss the case with anyone else, either in
person or by any other means. Do not do any independent investigation about the case or conduct
any research. Do not look up any words in dictionaries or on the Internet. Do not post information
about the case on the Internet. Do not share any special knowledge or experiences with the other
jurors. Do not use your phone or any other electronic device during your deliberations for any
reason. I will give you a number where others may contact you in case of an emergency.
I

Any notes you have taken are for your own personal use. You may take your notes back
into the jury room and consult them during deliberations, but do not show or read your notes to
your fellow jurors during your deliberations. Your notes are not evidence. Each of you should rely
on your independent recollection of the evidence and not be influenced by the fact that another
juror has or has not taken notes.
You must leave your notes with the bailiff when you are not deliberating. The bailiff will
give your notes to me promptly after collecting them from you. I will make sure your notes are
kept in a safe, secure location and not disclosed to anyone. After you complete your deliberations,
the bailiff will collect your notes. When you are released from jury duty, the bailiff will promptly
destroy your notes so that nobody can read what you wrote.
\

Here are the instructions for answering the questions.
1.

D

Do not let bias, prejudice, or sympathy play any part in your decision.

R~C~RDER'S MEMORANDUM
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2.
Base your answers only on the evidence admitted in court and on the law that is in
these instructions and questions. Do not consider or discuss any evidence that was not admitted in
the courtroom.
3.
You are to make up your own minds about the facts. You are the sole judges of the
credibility of the witnesses and the weight to give their testimony. But on matters oflaw, you must
follow all of my instructions.
4.
If my instructions use a word in a way that is different from its ordinary meaning,
use the meaning I give you, which will be a proper legal definition.
5.
All the questions and answers are important. No one should say that any question
or answer is not important.
6.
Answer "yes" or "no" to all questions unless you are told otherwise. A "yes" answer
must be based on a preponderance of the evidence. Whenever a question requires an answer other
than "yes" or "no," your answer must be based on a preponderance of the evidence.
The term "preponderance of the evidence" means the greater weight of credible
evidence presented in this case. If you do not find that a preponderance of the
evidence supports a "yes" answer, then answer "no." A preponderance of the
evidence is not measured by the number of witnesses or by the number of
documents admitted in evidence. For a fact to be proved by a preponderance of the
evidence, you must find that the fact is more likely true than not true.
7.
Do not decide who you think should win before you answer the questions and then
just answer the questions to match your decision. Answer each question carefully without
considering who will win. Do not discuss or consider the effect your answers will have.
8.

Do not answer questions by drawing straws or by any method of chance.

9.
Some questions might ask you for a dollar amount. Do not agree in advance to
decide on a dollar amount by adding up each juror's amount and then figuring the average.
10.
Do not trade your answers. For example, do not say, "I will answer this question
your way if you answer another question my way."
11.
The answers to the questions must be based on the decision of at least ten of the
twelve jurors. The same ten jurors must agree on every answer. Do not agree to be bound by a vote
of anything less than ten jurors, even if it would be a majority.
As I have said before, if you do not follow these instructions, you will be guilty of juror
misconduct, and I might have to order a new trial and start this process over again. This would
waste your time and the parties' money, and would require the taxpayers of this county to pay for
another trial. If a juror breaks any of these rules, tell that person to stop and report it to me
immediately.
2

A fact may be established by direct evidence or by circumstantial evidence or both. A fact
is established by direct evidence when proved by documentary evidence or by witnesses who saw
the act done or heard the words spoken. A fact is established by circumstantial evidence when it
may be fairly and reasonably inferred from other facts proved.
A party's conduct includes conduct of others that the party has ratified. Ratification may
be express or implied. Implied ratification occurs if a party, though he may have been unaware of
unauthorized conduct taken on his behalf at the time it occurred, retains the benefits of the
transaction involving the unauthorized conduct after he acquired full knowledge of the
unauthorized conduct. Implied ratification results in the ratification of the entire transaction.

3
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DEFINITIONS

"David Wolf' means the plaintiff David Wolf.
"Mary Wolf' means the plaintiff Mary Ellen Wolf.
"Plaintiffs" means the plaintiffs David Wolf and Mary Ellen Wolf.
"Wells Fargo" means defendant Wells Fargo Bank, N.A., as Trustee for Carrington Mortgage Loan
Trust, Series 2006-NC3 Asset Backed Pass-Through Certificates.
"Carrington" means defendant Carrington Mortgage Services, LLC.
"PSA" means the Pooling And Servicing Agreement dated August 1, 2006 between Stanwich
Asset Acceptance Company, L.L.C. (Depositor), New Century (Servicer), and Wells Fargo
(Trustee).
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QUESTION NO. 1

Did any defendant make, present, or use a document with:
(1)
(2)
(3)

knowledge that the document was a fraudulent lien or claim against real property,
or an interest in real property; and
the intent that the document be given the same legal effect as a valid lien or claim
against real property, or an interest in real property; and
the intent to cause the Plaintiffs to suffer financial injury or mental anguish or
emotional distress?

A lien is "fraudulent" if the person who files it has actual knowledge that the lien
was not valid at the time it was filed.
"Lien" means a claim in property for the payment of a debt and includes a security
interest.
Answer "Yes" or "No" as to the following:

Wells Fargo:

\Jes

Carrington:

y·eJ

5

If you answered "Yes" to Question No. 1, then answer the following question. Otherwise, do not
answer the following question and skip to Question No. 4.

QUESTION NO. 2
What sum of money, if any, if paid now in cash, would fairly and reasonably compensate
the Plaintiffs for their damages, if any, that resulted from such conduct?
Consider the following elements of damages, if any, and none other. Answer
separately in dollars and cents for damages, if any.
In answering questions about damages, answer each question separately. Do not
increase or reduce the amount in one answer because of your answer to any other
question about damages. Do not speculate about what any party's ultimate recovery
may or may not be.
Any recovery will be determined by the court when it applies the law to your
answers at the time of judgment. Do not add any amount for interest on damages,
if any.
"Mental anguish or emotional distress" means a high degree of mental pain and
distress that is more than mere worry, anxiety, vexation, embarrassment, or anger
that resulted in a substantial disruption of the Plaintiffs' daily routine.

Answer separately in dollars and cents for damages, if any:
a. Financial injury sustained in the past by• David Wolf.

ANSWER: $

}

S";, CIOC, Cf)

b. Financial Injury sustained in the past by Mary Ellen Wolf.

c. Financial injury that, in reasonable probability, will be sustained in the future by
David Wolf.

ANSWER: $

010 ()

6

("

d. Financial injury that, in reasonable probability, will be sustained in the future by
Mary Ellen Wolf.

ANSWER:$

e.

Mental anguish or emotional distress experienced by David Wolf in the past.

ANSWER: $

f.

() 10(}

20> ()()tJ, o()
~ 0{l{) 1 ()0

·

Mental anguish or emotional distress experienced by Mary Ellen Wolf in the past.

ANSWER:$

201000,00

g. Mental anguish or emotional distress that, in reasonable probability, will be
sustained by David Wolf in the future.

ANSWER:$- - - - - h. Mental anguish or emotional distress that, in reasonable probability, will be
sustained by Mary Ellen Wolf in the future.

Q,0{)
-----

ANSWER:$

7
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Only answer Question No. 3 if you awarded damages to Plaintiffs in response to Question
No. 2 and unanimously answered "Yes" to Question No. 1 as to any defendant. Otherwise, do not
answer the following question.
QUESTION NO. 3

Do you find by clear and convincing evidence that any of the Defendants engaged in the
conduct that you found in answering Question No. 1?
"Clear and convincing evidence" means the measure or degree of proof that
produces a firm belief or conviction of the truth of the allegations sought to be
established. ·
Answer "Yes" or "No" as to the following:

Wells Fargo:

\f-€5

Carrington:

8

QUESTION NO. 4
Were any of the Defendants unjustly enriched by the Plaintiffs?
"Unjustly enriched" means the entity has obtained a benefit from another by fraud,
duress, or the taking of an undue advantage.
Answer "Yes" or "No" as to the following:

Wells Fargo:

Carrington:

9

If you answered "Yes" as to any part of Question No. 4, then answer the following question.
Otherwise, do not answer the following question and skip to Question No. 6.
QUESTION NO. 5

How much money, if any, did the Defendant(s) receive from the Plaintiffs as a result of
unjust enrichment?
Answer separately in dollars and cents for damages, if any:

__

Wells Fargo:

$_ _
o~t_vo

Carrington:

$_ _

0_,-"--0-~-
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QUESTION NO. 6

Do any of the Defendants hold money that, in equity and good conscience, belongs to the
Plaintiffs?
Answer "Yes" or "No" as to the following:

Wells Fargo:

1JO

Carrington:

11
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If you answered "Yes" to any part of Question No. 6, then answer the following question.
Otherwise, do not answer the following question and skip to Question No. 8.
QUESTION NO. 7

How much money, if any, do the Defendants hold that, in equity and good conscience,
belongs to the Plaintiffs?
Answer separately in dollars and _cents for damages, if any:

Wells Fargo:

$_ _ _ _ _ _ __

Carrington:

$ _ _ _ _ _ _ _ __

12

·"'

QUESTION NO. 8

Did Plaintiffs fail to comply with the terms of the Texas Home Equity Fixed/Adjustable
Rate Note (Defendants' Exhibit 2)?

Answer "Yes" or "No":

\/e5

--~,I--'""-=----
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If you answered "Yes" to Question No. 8, then answer the following question. Otherwise, do not
answer the following question and skip to Question No. 10.
QUESTION NO. 9

How much money, if any, do Plaintiffs owe under the Texas Home Equity
Fixed/Adjustable Rate Note (Defendants' Exhibit 2) as of November 6, 2015?

Answer in dollars and cents:

$~b~f~~._._../_q~/~,_1_J_
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QUESTION NO. 10

Is Wells Fargo a Holder of the Texas Home Equity Fixed/Adjustable Rate Note
(Defendants' Exhibit 2)?
"Holder" means the person in possession of a negotiable instrument that is payable
either to bearer or to an identified person that is the person in possession.
"Bearer" means a person in control of a negotiable electronic document of title or
a person in possession of a nego_tiable instrument, a negotiable tangible document
of title, or a certificated security that is payable to bearer or indorsed in blank.

______
Answer "Yes" or "No": _ _·y_,__,,.e~S

15
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QUESTION NO. 11
Does Wells Fargo own the Texas Home Equity Fixed/Adjustable Rate Note (Defendants'
Exhibit 2) and/or Texas Home Equity Security Instrument (Defendants' Exhibit 3)?

Answer "Yes" or "No" as to each:

IJO

Texas Home Equity Fixed/Adjustable Rate Note:

Texas Home Equity Security Instrument:

16
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QUESTION NO. 12
Was the "Transfer of Lien" (Plaintiffs' Ex. 23) filed on October 20, 2009 from New
Century to Wells Fargo void?
"Void" with respect to Question No. 12 means, those documents that are of no effect
whatsoever, and those that are an absolute nullity.
Answer "Yes" or "No.":

ANSWER:~_~_,_e_s~~
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QUESTION NO. 13
Did Wells Fargo or Carrington violate the PSA?

Answer "Yes" or "No" as to each:

Wells Fargo:

Carrington:

18
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If you answered "Yes" to Question No. 1, then answer the following question. Otherwise, do not
answer the following question.
QUESTION NO. 14
What is a reasonable fee for the necessary services of the Plaintiffs' attorneys in this case,
stated in dollars and cents?
Factors to consider in determining a reasonable fee include:
•

The time and labor required, the novelty and difficulty of the questions
involved, and the skill required to perform the legal services properly.

•

The likelihood that the acceptance of the particular employment will
preclude other employment by the lawyer.

•

The fee customarily charged in the locality for similar legal services.

•

The amount involved and the results obtained.

•

The time limitations imposed by the client or by the circumstances.

•

The nature and length of the professional relationship with the client.

•

The experience, reputation, and ability of the lawyer or lawyers performing
the services.

•

Whether the fee is fixed or contingent on results obtained or uncertainty of
collection before the legal services have been rendered.

Answer with an amount for each of the following:
1. For representation through trial and the completion of proceedings in the trial court.

ANSWER:$

--~dtfd' l'fO)OOO,Cf{)

2. For representation through appeal to the court of appeals.

ANSWER:$

J 0,., (JOO

3. For representation at the Supreme Court of Texas.

ANSWER: $

2 C)) OlJ ()
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Presiding Juror:

1.
When you go into the jury room to answer the questions, the first thing you will
need to do is choose a presiding juror.
2.

The presiding juror has these duties:
a. have the complete charge read aloud if it will be helpful to your deliberations;
b. preside over your deliberations, meaning manage the discussions, and see that
you follow these instructions;
c. give written questions or comments to the bailiff who will give them to the
judge;,
d. write down the answers you agree on;
e. get the signatures for the verdict certificate; and
f. notify the bailiff that you have reached a verdict.

Do you understand the duties of the presiding juror? If you do not, please tell me now.
Instructions for Signing the Verdict Certificate:

1.
You may answer the questions on a vote of ten jurors. The same ten jurors must
agree on every answer in the charge. This means you may not have one group of ten jurors agree
on one answer and a different group of ten jurors agree on another answer.
2.
If ten jurors agree on every answer, those ten jurors sign the verdict. If eleven jurors
agree on every answer, those eleven jurors sign the verdict. If all twelve of you agree on every
answer, you are unanimous and only the presiding juror signs the verdict.
3.
All jurors should deliberate on every question. You may end up with all twelve of
you agreeing on some answers, while only ten or eleven of you agree on other answers. But when
you sign the verdict, only those ten or eleven who agree on every answer will sign the verdict.
4.
There are some special instructions before Question No. 3 explaining how to
answer this question. Please follow the instructions. If all twelve of you answer this question, you
will need to complete a second verdict certificate for this question.
Do you understand these instructions? If you do not, please tell me now .

..,.,._?/-

~

Judge Mike Engelhart, Presiding

20
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VERDICT CERTIFICATE

v

Check one:
Our verdict is unanimous. All twelve of us have agreed to each and every answer. The
presiding juror has signed the certificate for all twelve of us.

Printed ame of Presiding Juror
Our verdict is not unanimous. Eleven of us have agreed to each and every answer and
have signed the certificate below.
Our verdict is not unanimous. Ten of us have agreed to each and every answer and have
signed the certificate below.
SIGNATURE

NAME PRINTED

1.
2.
3.
4.

5.
6.

7.
8.
9.

21

ADDITIONAL VERDICT CERTIFICATE
I certify that the jury was unanimous in answering the following questions:

Question No. 1
Question No. 3
All twelve of us agreed to the answer. The presiding juror has signed the certificate for all
'
twelve of us.

22
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QUESTION NO. 15

You are instructed that you must unanimously agree on the amount of any: award of
exemplary damages.
What sum of money, if any, should be assessed against one or more of the following
Defendants and awarded to Plaintiffs as exemplary damages for the conduct found in response to
Question Nos. 1 and 37
"Exemplary damages" means any damages awarded as a penalty or by way of punishment
but not for compensatory purposes. Exemplary damages includes punitive damages.
Factors to consider in awarding exemplary damages, if any, are:
1.
2.
3.
4.
5.
6.

The nature of the wrong.
The character of the conduct involved.
The degree of culpability of the wrongdoer.
The situation and sensibilities of the parties concerned.
The extent to which such conduct offends a public sense of justice and propriety.
The net worth of the defendant.

Answer in dollars and cents, if any.

Wells Fargo: $

1) }(){)1 r100,vd
}

.. ·i
•
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ADDITIONAL CERTIFICATE
I certify that the jury was unanimous in answering the following question:

Question No. 15
All eleven of us agreed to each of the answers. The presiding juror has signed the certificate
for all eleven of us.
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______________________________________________________________________________
IN THE
APPELLATE COURT OF ILLINOIS
SECOND DISTRICT
______________________________________________________________________________
WEST SUBURBAN BANK,

) Appeal from the Circuit Court
) of Du Page County.
Plaintiff-Appellee,
)
v.
) No. 10-CH-2609
)
2340 FRANKLIN PARK, LLC,
)
)
Defendant-Appellant
)
)
(J. William Carlson, Small Business Growth
)
Corporation, The United States Small
)
Business Administration, Demco, Inc.,
)
Hazchem Environmental Corporation, The
)
Finishing Company, Unknown Owners and
)
Nonrecord Claimants, Defendants; Giagnorio )
& Robertelli, Ltd., Alfred J. Chiappano,
)
MPSI, Inc., Fred Bucholz, not personally, but ) Honorable
as Du Page County Recorder of Deeds, TFC
) Bonnie M. Wheaton,
Properties LLC, Third-Party Defendants).
) Judge, Presiding.
______________________________________________________________________________
JUSTICE SCHOSTOK delivered the judgment of the court.
Justices Zenoff and Birkett concurred in the judgment.
ORDER
¶1

Held: Because notice of the foreclosure was not properly served, the trial court erred in
dismissing the defendant’s section 2-1401 petition. Instead, it should have
vacated the default judgment. The trial court correctly determined that the defect
in service was not apparent from the face of the record.

2017 IL App (2d) 160228-U
¶2

The plaintiff, West Suburban Bank, issued a commercial mortgage loan to the defendant,

2340 Franklin Park, LLC.

The defendant defaulted on the loan, and the plaintiff filed a

foreclosure action against the property. After the plaintiff obtained judgments and the property
was sold, the defendant filed a petition under section 2-1401 of the Code of Civil Procedure
(Code) (735 ILCS 5/2-1401 (West 2014)) to set aside the judgment for lack of personal
jurisdiction. The defendant further argued that the jurisdictional defect appeared on the face of
the record. The plaintiff filed a motion to dismiss the defendant’s petition. The trial court
granted the plaintiff’s motion to dismiss and the defendant appealed. We reverse in part, affirm
in part and remand.
¶3
¶4

BACKGROUND
On September 24, 2007, the defendant entered into a commercial loan with the plaintiff

secured by a mortgage on the property located at 136 Commercial Avenue in Addison. The
defendant defaulted on the loan.

On May 10, 2010, the plaintiff filed a complaint for

commercial foreclosure. On May 11, 2010, the plaintiff filed a motion to appoint MPSI, Inc.,
License No. 117-000774, as the special process server for the case. The affidavit from MPSI in
support of the motion was signed by “Alfred J. Chiappano, Pres.” On May 11, 2010, the trial
court granted the plaintiff’s motion and appointed MPSI as the special process server.
¶5

Chiappano served process upon the defendant. The affidavit of service stated as follows:

“I, Alfred J. Chiappano, being duly sworn on oath state that I am an Illinois Licensed Private
Detective, License # 115-001110.” Chiappano stated in his affidavit that service of the summons
and complaint was made on the defendant through its registered agent on June 9, 2010, at 630
Dundee Road, #120, in Northbrook.
¶6

On August 10, 2010, the plaintiff filed a motion for an order of default against the

defendant. The trial court granted the motion and entered an order of default the same day. On
-2
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September 16, 2010, the property was sold at a judicial auction to a third party. The plaintiff
filed a motion to confirm the sale. On October 16, 2010, the trial court entered an order
approving the sale. The third party purchaser ultimately conveyed the property to a fourth party,
who subsequently conveyed the property to a fifth party, TFC Properties, LLC, the owner as of
May 2014.
¶7

In December 2015, about five years after the foreclosure sale, the defendant filed a

section 2-1401 petition for relief from judgment. The petition alleged that service was defective
because MPSI was not certified to act as a process server, as its license had expired, at the time
the defendant was served. Accordingly, the defendant argued that the trial court had never
acquired personal jurisdiction and the orders subsequently entered in the foreclosure action were
void. The defendant further argued that the defect appeared on the face of the record because the
affidavit of service indicated that Chiappano, in his individual capacity as an Illinois Licensed
Private Detective, had served the defendant, rather than the appointed process server, MPSI.
Finally, the defendant argued that since the jurisdictional defect appeared on the face of the
record, the subsequent purchasers were not bona fide purchasers. The defendant requested that
all orders in the foreclosure action be vacated; that the trial court make a finding that all
subsequent purchasers were not bona fide purchasers; and that it be awarded damages, attorneys’
fees and costs.
¶8

On January 4, 2016, the plaintiff filed a motion to dismiss under section 2-619(a)(9) of

the Code of Civil Procedure (Code) (735 ILCS 5/2-619(a)(9) (West 2014)).

The plaintiff

conceded that the underlying default judgment was void because MPSI’s license had expired at
the time it was appointed as process server. However, the plaintiff argued that any further relief
requested by the defendant was barred by section 2-1401(e) (735 ILCS 5/2-1401(e) (West 2014))

-3
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because the lack of personal jurisdiction did not appear on the face of the record and, thus,
subsequent purchasers’ rights could not be affected.
¶9

On March 9, 2016, following a hearing, the trial court found that there was nothing on the

face of the record that would have indicated that service was improper and thus any subsequent
purchasers were bona fide purchasers. The trial court entered an order granting the plaintiff’s
motion and dismissing the defendant’s section 2-1401 petition with prejudice. 1
¶ 10

Thereafter, the defendant filed a timely notice of appeal.

¶ 11
¶ 12

ANALYSIS
At the outset, we note that the plaintiff argues that we lack jurisdiction to address this

appeal. The plaintiff notes that the Notice of Appeal indicates that the defendant is appealing
from “the Order entered on March 1, 2015 denying Defendants section 2-1401 petition *** to
quash service.” The plaintiff argues that the Notice of Appeal is deficient as there was neither a
court order dated March 1, 2015, nor a ruling denying a section 2-1401 petition. The plaintiff
argues that there was only a March 9, 2016 order granting a section 2-619 motion to dismiss the
defendant’s section 2-1401 petition.
¶ 13

Supreme Court Rule 303(b)(2) provides that a notice of appeal “shall specify the

judgment or part thereof or other orders appealed from and the relief sought from the reviewing
court.” Ill. S. Ct. R. 303(b)(2) (eff. Sept. 1, 2006). “The filing of a notice of appeal ‘is the
jurisdictional step which initiates appellate review.’” People v. Smith, 228 Ill. 2d 95, 104 (2008)
(quoting Niccum v. Botti, Marinaccio, DeSalvo & Tameling, Ltd., 182 Ill. 2d 6, 7 (1998)).

1

The defendant’s section 2-1401 petition also contained a second count, based on fraud,

against certain third-party defendants. That count was also dismissed and is not part of this
appeal.
-4
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Unless there is a properly filed notice of appeal, the appellate court lacks jurisdiction over the
matter and is obliged to dismiss the appeal. Id.
¶ 14

A notice of appeal confers jurisdiction on a court of review to consider only the

judgments or parts thereof specified in the notice of appeal. Burtell v. First Charter Service
Corp., 76 Ill. 2d 427, 433 (1979). However, a notice of appeal must be liberally construed. Id.
As stated by our supreme court:
“The notice of appeal serves the purpose of informing the prevailing party in the trial
court that the unsuccessful litigant seeks a review by a higher court. Briefs, and not the
notice of appeal itself, specify the precise points to be relied upon for reversal. Courts in
this State and the Federal courts have repeatedly held that a notice of appeal will confer
jurisdiction on an appellate court if the notice, when considered as a whole, fairly and
adequately sets out the judgment complained of and the relief sought so that the
successful party is advised of the nature of the appeal. [Citations.] Unless the appellee is
prejudiced thereby, the absence of strict technical compliance with the form of the notice
is not fatal, and where the deficiency in the notice is one of form only, and not of
substance, the appellate court is not deprived of jurisdiction. [Citations.]” Id. at 433-34.
¶ 15

In the present case, reading the notice of appeal liberally, as we must, the defendant made

clear that it was appealing from the order denying its section 2-1401 petition to quash service.
The defendant only filed one section 2-1401 petition. The only order entered that denied the
relief requested in that petition was the March 9, 2016, order granting the plaintiff’s motion to
dismiss the section 2-1401 petition.

Accordingly, we hold that the notice of appeal was

sufficient to advise the plaintiff of the nature of the appeal and thus sufficient to confer
jurisdiction on this court to review the propriety of the trial court’s March 9, 2016 order.
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¶ 16

On appeal, the defendant argues that the trial court erred in dismissing its section 2-1401

petition. The defendant notes that the plaintiff conceded that service of process was improper.
The defendant argues that the trial court, due to the defective service, should have entered an
order vacating the default judgment, not dismissing its petition. The defendant further argues
that the trial court erred in finding that the defect in service was not apparent on the face of the
record. The defendant asserts that the defective service was apparent on the face of the record
because the affidavit of service indicated that it was served by Chiappano, not the appointed
process server, MPSI, and, thus, any subsequent purchaser would not be a bona fide purchaser.
¶ 17

“Section 2-1401 establishes a comprehensive, statutory procedure that allows for the

vacatur of a final judgment older than 30 days.” People v. Vincent, 226 Ill. 2d 1, 7 (2007). The
purpose of a section 2-1401 petition is to bring to the attention of the trial court facts that, if
known at the time of judgment, would have precluded its entry. Paul v. Gerald Adelman &
Associates, Ltd., 223 Ill. 2d 85, 94 (2006). When a trial court enters a judgment on the pleadings
or a dismissal in a section 2-1401 proceeding, review is de novo. Vincent, 226 Ill. 2d at 18.
Additionally, appeals from dismissals pursuant to section 2-619 of the Code are also subject to
de novo review. Rogalla v. Christie Clinic, P.C., 341 Ill. App. 3d 410, 413 (2003).
¶ 18

Typically, to be entitled to relief under section 2-1401, the petitioner must set forth

specific factual allegations supporting: (1) the existence of a meritorious defense or claim; (2)
due diligence in presenting the defense or claim to the circuit court in the original action; and (3)
due diligence in filing the petition. Smith v. Airoom, Inc., 114 Ill. 2d 209, 220-21 (1986). In
general, a section 2-1401 petition must be filed within two years of the entry of judgment. 735
ILCS 5/2-1401(c) (West 2014). However, when the petitioner alleges that the judgment is void,
the allegation of voidness “substitutes for and negates the need to allege a meritorious defense
and due diligence” and the two-year limitations period does not apply. Sarkissian v. Chicago
-6
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Board of Education, 201 Ill. 2d 95, 103-104 (2002). A judgment that is entered without personal
jurisdiction over a party is void and can be attacked directly or collaterally at any time.
Citimortgage, Inc. v. Cotton, 2012 IL App (1st) 102438, ¶ 13.
¶ 19

Personal jurisdiction may be established by service of process in accordance with

statutory requirements. BAC Home Loans Servicing, LP v. Mitchell, 2014 IL 116311, ¶ 18.
Strict compliance with the statutes governing the service of process is required before a court
will acquire personal jurisdiction over the person served. Sarkissian, 201 Ill. 2d at 109. A
foreclosure judgment entered without valid service of process is void. Bank of New York Mellon
v. Karbowski, 2014 IL App (1st) 130112, ¶ 12. “Where service of process is not obtained in
accordance with the requirements of the statute authorizing service of process, it is invalid, no
personal jurisdiction is acquired, and any default judgment rendered against a defendant is void.”
Schorsch v. Fireside Chrysler-Plymouth, Mazda, Inc., 172 Ill. App. 3d 993, 998 (1988).
¶ 20

Subsection (a) of the statute that governs who may service process in Illinois provides

that “[p]rocess shall be served by a sheriff” or, in counties with populations of less than 2
million, “process may be served, without special appointment, by a person who is licensed or
registered as a private detective under the Private Detective, Private Alarm, Private Security,
Fingerprint Vendor, and Locksmith Act of 2004 [(Private Detective Act) (225 ILCS 447/5-5 et
seq. (West 2008))] or by a registered employee of a private detective agency certified under that
Act as provided in Section (a-5).” (Emphasis added.) 735 ILCS 5/2–202(a) (West 2008).
¶ 21

Subsection (a-5) governs the service of process through special process servers appointed

by the court, and it provides:
“Upon motion and in its discretion, the court may appoint as a special process server a
private detective agency certified under the Private Detective * * * Act * * *. Under the
appointment, any employee of the private detective agency who is registered under that
-7
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Act may serve the process. The motion and the order of appointment must contain the
number of the certificate issued to the private detective agency by the Department * * *.
A private detective or private detective agency shall send, one time only, a copy of his,
her, or its individual private detective license or private detective agency certificate to the
county sheriff in each county in which the detective or detective agency or his, her, or its
employees serve process, regardless of size of the population of the county. As long as
the license or certificate is valid and meets the requirements of the Department * * *, a
new copy of the current license or certificate need not be sent to the sheriff.” (Emphasis
added.) 735 ILCS 5/2-202(a-5) (West 2008).
The provision also defines who is a “registered employee” of a private detective agency and
requires the agency to maintain a list of such employees and to provide the list under certain
circumstances. Id.
¶ 22

Here, the plaintiff conceded that service on the defendant was improper. As MPSI’s

license had expired before the plaintiff moved to appoint it as special process server, its
certificate was invalid. It therefore was not eligible for appointment under section 2-202(a-5) of
the Code. West Suburban Bank v. Advantage Financial Partners, LLC, 2014 IL App (2d)
131146, ¶ 18. Accordingly, MPSI could not legally act as a licensed private detective agency at
the time of its appointment as a special process server, and any service by MPSI or any of its
employees upon the defendant was invalid. Id. ¶¶ 18-19. The defect in the service of process
was sufficient to render the default judgment void. Id. ¶ 21. Accordingly, the trial court erred in
dismissing the defendant’s section 2-1401 petition. To the extent the petition sought to have the
default judgment vacated, it should have been granted.
¶ 23

The defendant further argues that the trial court erred in finding that the defect in service

was not apparent on the face of the record. This is important because section 2-1401(e) of the
-8
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Code provides that where the underlying judgment is void but the lack of jurisdiction did not
affirmatively appear in the record when judgment was entered, the subsequent vacating of the
judgment does not affect any “right, title or interest” in any real property acquired by third
parties. 735 ILCS 5/2-1401(e) (West 2012). A bona fide purchaser, one who takes title “in good
faith for value,” takes “free of any interests of third persons, except such interests of which he
has notice.” Daniels v. Anderson, 162 Ill. 2d 47, 57 (1994). If bona fide purchasers were not so
protected, “our laws requiring the registration of deeds would be useless if not worse.” Petta v.
Host, 1 Ill. 2d 293, 304 (1953).
¶ 24

The defendant argues that the defect was apparent on the face of the record because the

affidavit of service was signed by Chiappano in his individual capacity, and not as an employee
of MPSI. The defendant contends that because the affidavit of service did not indicate that
Chiappano was an employee of MPSI, the appointed process server, the defect was apparent to a
third-party purchaser.
¶ 25

We agree with the trial court that the defect in service was not apparent on the face of the

record. Under section 2-202 of the Code, a private detective agency can be appointed as a
special process server and any employee of that private detective agency may serve process. 735
ILCS 5/2-2-2(a-5) (West 2014). However, section 202 does not require that a process server
state, in the affidavit of service, in what capacity he or she served the summons. Moreover, the
May 11, 2010, order appointing MPSI as process server, was signed by “Alfred J. Chiappano,
Pres.” The face of the record thus indicated that Chiappano was an employee of MPSI. As such,
the affidavit of service signed by Chiappano appeared on its face to comply with the provision in
section 2-202(a-5) that allowed an employee of the appointed private detective agency to serve
process.
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¶ 26

Further, the affidavit of service in this case complied with section 2-204. Pursuant to

section 2-204 of the Code (735 ILCS 5/2-204 (West 2008)), service upon a private corporation is
obtained “(1) by leaving a copy of the process with its registered agent or any officer or agent of
the corporation found anywhere in the State; or (2) in any other manner now or hereafter
permitted by law.” 735 ILCS 5/2-204 (West 2012). In the present case, the affidavit of service
indicated that the defendant’s registered agent was served with the summons and complaint.
Accordingly, on the face of the record, the service of process appeared to comply with the
requirements of sections 2-202 and 2-204, and nothing in either of those sections required the
process server’s employment status to be included in the affidavit of service.
¶ 27

In arguing that the defect in service appeared on the face of the record, the defendant

relies on Concord Air, Inc. v. Malarz, 2015 IL App (2d) 140639. In Malarz, service was
attempted on the wrong person at the wrong address, with the defect evident from the materials
filed along with the plaintiff’s affidavit of nonservice. Id. at ¶ 44. Malarz is easily distinguished
on the facts because the issue in the present case is not whether the proper person was served.
Rather, the issue is the legal status of the process server. Unlike Malarz, the defect in service in
the present case was not apparent on the face of the record.
¶ 28
¶ 29

CONCLUSION
For the foregoing reasons, we reverse the trial court’s order granting the plaintiff’s

motion to dismiss and remand for an order vacating the default judgment of foreclosure.
However, we affirm the trial court’s finding that the defect in service was not apparent on the
face of the record and that the subsequent purchasers were bona fide. The cause is remanded for
further proceedings consistent with this order.
¶ 30

Affirmed in part and reversed in part; cause remanded.
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Concord Air, Inc. v. Malarz
Supreme Court of Illinois
January 20, 2016, Decided
No. 120084
Reporter
2016 Ill. LEXIS 213

Concord Air, Inc., respondent, v. Marcin Concord Air, Inc. v. Malarz, 2015 IL App (2d)
Malarz, et al., etc. (Chicago Title Land Trust 140639, 2015 Ill. App. LEXIS 784 (2015)
Company, etc., petitioner).
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Petition for leave to appeal denied.
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Fulton County Superior Court
***EFILED***MH
Date: 2/29/2016 7:41:38 PM
Cathelene Robinson, Clerk

IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA
DAVID EARL MOBLEY,

)
)
Plaintiff,
)
)
v.
)
)
PROSPECT MORTGAGE, LLC and all
)
persons unknown who claim or might claim )
adversely to Petitioner's title to 945 Niskey )
Lake Circle, Atlanta, Georgia,
)
)
Defendants.
)

CIVIL ACTION
FILE NO. 2015CV268792

------------------------------)
FINAL ORDER GRANTING DEFENDANT'S MOTION TO DISMISS
The matter came before the Court on Prospect Mortgage, LLC's ("Defendant") Motion to
Dismiss ("Motion"), filed January 13,2016

wherein Defendant moved this Court to dismiss this

case, with prejudice, pursuant to O.e.G.A. § 9-11-12(b)(6),

arguing that Plaintiff failed to state a

claim for quiet title upon which relief could be granted.
The COUli having considered the complaint, the arguments set forth in the motion, and
applicable authority, and it appearing that the COUli has jurisdiction over this matter, that the
motion has been properly served, that Plaintiff has failed to file a response to the motion, and
that good cause has otherwise been shown for the relief sought in the motion; it is hereby

ORDERED that this case is DISMISSED WITH PREJUDICE pursuant to O.C.G.A. §
9-11-12(b)(6). It is further DIRECTED that the Clerk of Court CLOSE the above-styled case.
SO ORDERED this ~day of February, 2016.

CAFN: 20 1 5CV268792
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Prepared and presented by:

COHEN POLLOCK MERLIN & SMALL, P.c.
Attorneys for Defendant Prospect Mortgage, LLC
By:
/s/ Garrett H. Nye
Bruce Z. Walker
Georgia BarNo. 731260
Garrett H. Nye
Georgia Bar No. 387919
3350 Riverwood Parkway
Suite 1600
Atlanta, GA 30339
(P) (770) 858-1288
(F) (770) 858-1277
bwalker@cpmas.com
gnye@cpmas.com

Copy to:
Mr. David Mobley
945 Niskey Lake Cir SW
Atlanta, GA 30331
nand022nando@yahoo.com

CAFN: 201SCV268792
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Filed 2/16/16 Saterbak v. JP Morgan Chase Bank CA4/1

NOT TO BE PUBLISHED IN OFFICIAL REPORTS
California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for
publication or ordered published, except as specified by rule 8.1115(b). This opinion has not been certified for publication
or ordered published for purposes of rule 8.1115.

COURT OF APPEAL, FOURTH APPELLATE DISTRICT
DIVISION ONE
STATE OF CALIFORNIA

LAURA SATERBAK,

D066636

Plaintiff and Appellant,
v.

(Super. Ct. No. 37-2014-00084605CU-OR-CTL)

JP MORGAN CHASE BANK, N.A. as
attorney-in-fact for CITIBANK, N.A. as
Trustee for STRUCTURED ASSET
MORTGAGE INVESTMENT II TRUST
2007-AR7 MORTGAGE PASS-THROUGH
CERTIFICATES 2007-AR7,
Defendant and Respondent.

APPEAL from a judgment of the Superior Court of San Diego County,
Joel R.Wohlfeil, Judge. Affirmed.

Law Offices of Richard L. Antognini and Richard L. Antognini, for Plaintiff and
Appellant.
Bryan Cave, Glenn J. Plattner and Richard P. Steelman, Jr., for Defendant and
Respondent.

Laura Saterbak appeals a judgment dismissing her first amended complaint (FAC)
after the sustaining of a demurrer without leave to amend. Saterbak claims the
assignment of the deed of trust (DOT) to her home by Mortgage Electronic Registration
Systems, Inc. (MERS) to Structured Asset Mortgage Investment II Trust 2007-AR7
Mortgage Pass-Through Certificates 2007-AR7 (2007-AR7 trust or Defendant) was
invalid. Arguing the assignment occurred after the closing date for the 2007-AR7 trust,
and that the signature on the instrument was forged or robo-signed, she seeks to cancel
the assignment and obtain declaratory relief. We conclude Saterbak lacks standing and
affirm the judgment.
FACTUAL AND PROCEDURAL BACKGROUND
In April 2007, Saterbak purchased real property on Mount Helix Drive, La Mesa,
California through a grant deed. She executed a promissory note (Note) in May 2007, in
the amount of $1 million, secured by the DOT. The DOT named MERS as the
beneficiary, "solely as nominee for Lender and Lender's successors and assigns." It
acknowledged MERS had the right "to exercise any or all of those interests, including,
but not limited to, the right to foreclose and sell the Property."
On December 27, 2011, MERS executed an assignment of the DOT to "Citibank,
N.A. as Trustee for [2007-AR7 trust]." The assignment was recorded nearly a year later,
on December 17, 2012. It is this assignment that Saterbak challenges. The 2007-AR7
trust is a real estate mortgage investment conduit (REMIC) trust; its terms are set forth in
a pooling and servicing agreement (PSA) for the trust, which is governed under New

2

York law. Pursuant to the PSA, all loans had to be transferred to the 2007-AR7 trust on
or before its September 18, 2007, closing date.
Saterbak fell behind on her payments. On December 17, 2012, Citibank N.A.
substituted and appointed National Default Servicing Corporation (NDS) as trustee under
the DOT. The substitution of trustee form was executed by JPMorgan Chase Bank, N.A.
(hereafter Chase) as attorney-in-fact for Citibank N.A., trustee for the 2007-AR7 trust.
NDS recorded a notice of default on December 17, 2012. By that point, Saterbak had
fallen $346,113.99 behind in payments. On March 19, 2013, NDS recorded a notice of
trustee's sale, scheduling a foreclosure sale for April 10, 2013. By that point, Saterbak
owed an estimated $1,600,219.13.1
Saterbak filed suit in January 2014. She alleged the DOT was transferred to the
2007-AR7 trust four years after the closing date for the security, rendering the assignment
invalid. She further alleged the signature on the assignment document was robo-signed
or a forgery. She sought to cancel the assignment as a "cloud" on her title pursuant to
Civil Code2 section 3412. She also sought declaratory relief that the same defects
rendered the assignment void.
In May 2014, the trial court sustained Chase's demurrer. It held Saterbak lacked
standing to sue based on alleged noncompliance with the PSA for 2007-AR7 trust

1
The parties do not dispute Saterbak is in arrears on her debt obligations and a
foreclosure sale has yet to take place.
2

All further statutory references are to the Civil Code unless otherwise specified.
3

because she did not allege she was a party to that agreement. The court granted Saterbak
leave to amend to plead a different theory for cancellation of the DOT.
Saterbak filed the FAC in May 2014. The FAC asserted the same causes of action
for cancellation of the assignment and declaratory relief premised on the same theories of
untimely securitization of the DOT and robo-signing. However, it claimed it
"emphatically does not within this action seek to challenge . . . any Foreclosure
Proceedings and or Trustee's Sale."
Chase demurred and requested judicial notice of the following instruments: the
DOT, the corporate assignment DOT, substitution of trustee, notice of default, and notice
of trustee sale. The trial court granted Chase's request for judicial notice and sustained its
demurrer. The court held, "Despite the arguments made by Plaintiff, the FAC does, in
fact, allege that the assignment is void because the loan was not moved into the
securitized trust in a timely manner." As it had previously, the court held Saterbak lacked
standing to sue based on alleged noncompliance with the PSA, as she was not a party to
that agreement. The court also rejected Saterbak's robo-signing theory for lack of
standing, stating she had not alleged that she "relied" on the assignment or sustained
injury from it. The court denied leave to amend, noting the FAC was Saterbak's second
attempt and concluding there was no possibility she could remedy her standing
deficiencies through amendment.
The court entered judgment for Chase on August 12, 2014. Saterbak timely
appealed.

4

DISCUSSION
"On appeal from a judgment of dismissal entered after a demurrer has been
sustained, this court reviews the complaint de novo to determine whether it states a cause
of action. [Citation.] We assume the truth of all material facts properly pleaded, but not
contentions, deductions or conclusions of fact or law." (Folgelstrom v. Lamps Plus, Inc.
(2011) 195 Cal.App.4th 986, 989-990.) We may consider matters that are properly
judicially noticed. (Four Star Electric, Inc. v. F & H Construction (1992) 7 Cal.App.4th
1375, 1379.)
"If the trial court has sustained the demurrer, we determine whether the complaint
states facts sufficient to state a cause of action. If the court sustained the demurrer
without leave to amend, as here, we must decide whether there is a reasonable possibility
the plaintiff could cure the defect with an amendment. [Citation.] If we find that an
amendment could cure the defect, we conclude that the trial court abused its discretion
and we reverse; if not, no abuse of discretion has occurred. [Citation.] The plaintiff has
the burden of proving that an amendment would cure the defect." (Schifando v. City of
Los Angeles (2003) 31 Cal.4th 1074, 1081.)
Central to this appeal is whether as a borrower, Saterbak has standing to challenge
the assignment of the DOT on grounds that it does not comply with the PSA for the
securitized instrument. A similar issue is currently pending before the California
Supreme Court in Yvanova v. New Century Mortgage Corp. (2014) 226 Cal.App.4th 495,
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review granted August 27, 2014, S218973 (Yvanova I).3 Based on the current state of the
law, we conclude Saterbak lacks standing to challenge the assignment as invalid under
the PSA or the product of robo-signing. For the reasons discussed below, the trial court
properly sustained Defendant's demurrer to the FAC without leave to amend.
I. STANDING
A. Saterbak Bears the Burden to Demonstrate Standing
"Standing is a threshold issue, because without it no justiciable controversy
exists." (Iglesia Evangelica Latina, Inc. v. Southern Pacific Latin American Dist. of the
Assemblies of God (2009) 173 Cal.App.4th 420, 445.) "Standing goes to the existence of
a cause of action." (Apartment Assn. of Los Angeles County, Inc. v. City of Los Angeles
(2006) 136 Cal.App.4th 119, 128.) Pursuant to Code of Civil Procedure section 367,
"[e]very action must be prosecuted in the name of the real party in interest, except as
otherwise provided by statute."
Saterbak contends the 2007-AR7 trust bears the burden of proving the assignment
in question was valid. This is incorrect. As the party seeking to cancel the assignment
3
The California Supreme Court is reviewing this issue: "In an action for wrongful
foreclosure on a deed of trust securing a home loan, does the borrower have standing to
challenge an assignment of the note and deed of trust on the basis of defects allegedly
rendering the assignment void?" (Yvanova v. New Century Mortgage Corp. (2014) 331
P.3d 1275 (Yvanova II).) Unlike this case, Yvanova involved a challenge to a foreclosure
sale that had already occurred. (Yvanova I, supra, 226 Cal.App.4th at p. 498.) However,
the Supreme Court also granted review in Keshtgar v. U.S. Bank, N.A., review granted
October 1, 2014, S220012, which involved a preforeclosure challenge based on alleged
deficiencies in the assignment of the deed of trust. The Supreme Court has deferred the
appeal in Keshtgar pending disposition of Yvanova I. (Keshtgar v. U.S. Bank, N.A.
(2014) 334 P.3d 686.)
6

through this action, Saterbak "must be able to demonstrate that . . . she has some such
beneficial interest that is concrete and actual, and not conjectural or hypothetical."
(Holmes v. California Nat. Guard (2001) 90 Cal.App.4th 297, 315.)
Saterbak's authorities do not suggest otherwise. She cites Fontenot, but that case
actually held "MERS did not bear the burden of proving a valid assignment"—instead,
"the burden rested with plaintiff affirmatively to plead facts demonstrating the
impropriety." (Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 270
(Fontenot).) Saterbak also cites Cockerell and Neptune, but those cases merely held that
an assignee who files suit to enforce an assigned right bears the burden of proving a valid
assignment. (Cockerell v. Title Ins. & Trust Co. (1954) 42 Cal.2d 284, 292; Neptune
Society Corp. v. Longanecker (1987) 194 Cal.App.3d 1233, 1242.)
B. Saterbak Lacks Standing to Challenge the Assignment
Saterbak alleges the DOT was assigned to the 2007-AR7 trust in an untimely
manner under the PSA. Specifically, she contends the assignment was void under the
PSA because MERS did not assign the DOT to the 2007-AR7 trust until years after the
closing date. Saterbak also alleges the signature of "Nicole M. Wicks" on the assignment
document was forged or robo-signed.
These theories fail because Saterbak has not shown that she has standing to
challenge the 2007-AR7 trust's claim to title. "As an unrelated third party to the alleged
securitization, . . . [Saterbak] lacks standing to enforce any agreements, including the
investment trust's pooling and servicing agreement, relating to such transactions."
(Jenkins v. JPMorgan Chase Bank, N.A. (2013) 216 Cal.App.4th 497, 515 (Jenkins).)
7

Even were we to assume the assignment was invalid, the true victim was not Saterbak but
the original lender, which suffered the unauthorized loss of the security tied to its
promissory note.
Jenkins is instructive. In that case, a borrower brought a preemptive action to
challenge a defendant's ability to foreclose. "The crux of Jenkins's lawsuit [was] based
on her theory her loan was pooled with other home loans in a securitized investment trust,
which is purportedly now managed by B of A, as the acting trustee, without proper
compliance with the investment trust's pooling and servicing agreement." (Jenkins,
supra, 216 Cal.App.4th at p. 505.) The borrower sought an order declaring the untimely
assignment of the promissory note to the investment trust " 'void and a legal nullity.' "
(Id. at p. 511.) However, the court held she could not show an actual controversy
between herself and the defendant. Even if an improper securitization (or any other
invalid assignment of the promissory note) occurred, the court concluded the relevant
parties were the transferors and transferees of the note. Therefore, Jenkins lacked
standing to enforce the pooling and servicing agreement, as "an unrelated third party to
the alleged securitization." (Id. at pp. 514-515.) Moreover, "Jenkins [was] not the victim
of such invalid transfers because her obligations under the note remained unchanged."
(Ibid.)
Here, the relevant parties to the assignment were MERS and the 2007-AR7 trust.
Even if the DOT was transferred to the 2007-AR7 trust after the closing date specified in
the PSA, Saterbak is an "unrelated third party to the alleged securitization" and lacks
standing to enforce the PSA. (Jenkins, supra, 216 Cal.App.4th at p. 515.) She likewise
8

lacks standing to challenge the assignment on robo-signing grounds because she is a
nonparty to the assignment whose rights were not affected by it.
Critically, Saterbak cannot show she was the victim of any invalid transfer
because her obligations under the note remained unchanged. (Jenkins, supra, 216
Cal.App.4th at p. 515.) "Absent any prejudice, [borrowers] have no standing to complain
about any alleged lack of authority or defective assignment." (Siliga v. Mortgage
Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 85 (Siliga).) There is
no prejudice to Saterbak because "an assignment merely substituted one [trustee] for
another, without changing her obligations under the note." (Fontenot, supra, 198
Cal.App.4th at p. 272 [no prejudice from assignment of note]; Herrera v. Federal
National Mortgage Assn. (2012) 205 Cal.App.4th 1495, 1507 (Herrera) [same]; see
Siliga, supra, at p.85 [no prejudice, and hence no standing, where borrowers did not
dispute they were in default and assignment did not change their debt obligations].)4
Saterbak cites Glaski v. Bank of America (2013) 218 Cal.App.4th 1079, which
held that a borrower could challenge a nonjudicial foreclosure based on alleged defects in
the assignment pursuant to a securitized trust's pooling and servicing agreement.

4
A federal district court reached the same conclusion in Saterbak's parallel case
against the loan servicer. (Saterbak v. National Default Servicing Corp. (S.D.Cal. Oct. 1,
2015, Civ. No. 15-CV-956-WQH-NLS) 2015 WL 5794560, at *7 ["Plaintiff was not
party to the assignment of the deed of trust, and her rights were not affected by it.
Plaintiff's obligations under the Deed of Trust were only affected by the
assignment . . . insofar as they altered the party to whom the Plaintiff was obliged.
Therefore, Plaintiff does not have standing to challenge the securitization of her loan or
any subsequent assignment of the Deed of Trust."].)
9

However, no California court has followed Glaski on this point, and the New York case
upon which Glaski relied has been overturned. (Wells Fargo Bank, N.A. v. Erobobo
(N.Y. App. Div. 2015) 127 A.D.3d 1176, 1178 ["Erobobo, as a mortgagor whose loan is
owned by a trust, does not have standing to challenge the plaintiff's possession or status
as assignee of the note and mortgage based on purported noncompliance with certain
provisions of the PSA"]; see Rajamin v. Deutsche Bank Nat'l Trust Co. (2d Cir. 2014)
757 F.3d 79, 86-87 [rejecting Glaski's interpretation of New York law].) We conclude
Jenkins, supra, 216 Cal.App.4th 497 is the more persuasive authority and decline to
follow Glaski. Saterbak lacks standing to challenge alleged defects in the MERS
assignment of the DOT to the 2007-AR7 trust.
C. The DOT Does Not Confer Standing
Saterbak argues "clear language" in the DOT and "the rules of adhesion contracts"
confer standing. We disagree. In signing the DOT, Saterbak agreed the Note and DOT
could be sold "one or more times without prior notice." She further agreed:
"Borrower understands and agrees that MERS holds only legal title
to the interests granted by Borrower in this Security Instrument, but,
if necessary to comply with law or custom, MERS (as nominee for
Lender and Lender's successors and assigns) has the right: to
exercise any or all of those interests, including, but not limited to,
the right to foreclose and sell the Property; and to take any action
required of Lender including, but not limited to, releasing and
canceling this Security Instrument."5
5
As the court explained in Fontenot: "MERS is a private corporation that
administers a national registry of real estate debt interest transactions. Members of the
MERS System assign limited interests in the real property to MERS, which is listed as a
grantee in the official records of local governments, but the members retain the
promissory notes and mortgage servicing rights. The notes may thereafter be transferred
10

"The authority to exercise all of the rights and interests of the lender necessarily includes
the authority to assign the deed of trust." (Siliga, supra, 219 Cal.App.4th at p. 84; see
Herrera, supra, 205 Cal. App.4th at p. 1504 [interpreting language identical to Saterbak's
DOT to give MERS "the right to assign the DOT"].) The federal court adjudicating
Saterbak's parallel case against her loan servicer cited the above-quoted language in the
DOT to reject the same securitization theory proffered here. (Saterbak v. National
Default Servicing Corp., supra, 2015 WL 5794560, at *7.)
Saterbak nevertheless points to language in the DOT that only the "Lender" has
the power to declare default and foreclose, while the "Borrower" has the right to sue prior
to foreclosure in order to " 'assert the non-existence of a default or any other defense of
Borrower to acceleration and sale.' " But these provisions do not change her standing
obligations under California law; they merely give Saterbak the power to argue any
defense the borrower may have to avoid foreclosure. As a nonparty to the assignment,
Saterbak cannot challenge the assignment as invalid under the PSA. (Jenkins, supra, 216
Cal.App.4th at p. 515.)
Saterbak also points to the presuit notice provisions in the DOT to argue the DOT
contemplates her action. She quotes language in the DOT requiring the Borrower and
Lender to provide notice and a reasonable opportunity to repair before "any judicial
among members without requiring recordation in the public records. [Citation.] [¶]
Ordinarily, the owner of a promissory note secured by a deed of trust is designated as the
beneficiary of the deed of trust. [Citation.] Under the MERS System, however, MERS is
designated as the beneficiary in deeds of trust, acting as 'nominee' for the lender, and
granted the authority to exercise legal rights of the lender." (Fontenot, supra, 198
Cal.App.4th at p. 267.)
11

action . . . that arises from the other party's actions pursuant to this Security Instrument."
However, by Saterbak's own theory, her action does not arise "pursuant to this Security
Instrument"; it is premised instead on a violation of the PSA. The presuit notice
provisions in the DOT do not contemplate her action.
Finally, Saterbak contends the deed of trust is an adhesion contract, and, therefore,
restrictive language that "deprives a borrower of the right to argue her loan has been
invalidly assigned" must be "conspicuous and clear." She claims, "If the assignment
clause was intended by the drafter to cutoff the borrower's right to challenge the
assignment, it should have used clear language to that effect. It did not." As a rule,
"contracts of adhesion are generally enforceable according to their terms, [but] a
provision contained in such a contract cannot be enforced if it does not fall within the
reasonable expectations of the weaker or 'adhering' party." (Fischer v. First Internat.
Bank (2003) 109 Cal.App.4th 1433, 1446 (Fischer).) However, "[b]ecause a promissory
note is a negotiable instrument, a borrower must anticipate it can and might be transferred
to another creditor" (Fontenot, supra, 198 Cal.App.4th at p. 272), together with the deed
of trust securing it. Saterbak "irrevocably grant[ed] and convey[ed]" the Mount Helix
property to the Lender; recognized that MERS (as nominee) had the right "to exercise
any or all" of the interests of the Lender; and agreed that the Note, together with the
DOT, could be sold one or more times without notice to her. There is no reasonable
expectation from this language that the parties intended to allow Saterbak to challenge
future assignments made to unrelated third parties. (Cf. Fischer, supra, 109 Cal.App.4th
at pp. 1448-1449 [holding there was a triable issue of fact "as to whether the parties
12

mutually intended to permit cross-collateralization" on two separate loans, given
ambiguity between the broadly worded dragnet clause and a " 'Related Document[]' "
incorporated by reference into the loan agreement as to whether the parties mutually
intended it].)6
The crux of Saterbak's argument is that she should be able to bring a preemptive
action to determine whether the 2007-AR7 trust may initiate a nonjudicial foreclosure.
She argues, "If the alleged 'Lender' is not the true 'Lender,' " it "has no right to order a
foreclosure sale." However, California courts do not allow such preemptive actions
because they "would result in the impermissible interjection of the courts into a
nonjudicial scheme enacted by the California Legislature." (Jenkins, supra, 216
Cal.App.4th at p. 513; see Gomes v. Countrywide Home Loans, Inc. (2011) 192
Cal.App.4th 1149, 1156 (Gomes) ["California's nonjudicial foreclosure law does not
provide for the filing of a lawsuit to determine whether MERS has been authorized by the
holder of the Note to initiate a foreclosure"].) As the court reasoned in Gomes:
"[The borrower] is not seeking a remedy for misconduct. He is
seeking to impose the additional requirement that MERS
demonstrate in court that it is authorized to initiate a foreclosure.
. . . [S]uch a requirement would be inconsistent with the policy
6
Saterbak also cites Haynes v. Farmers Ins. Exchange (2004) 32 Cal.4th 1198,
which involved a dispute over auto insurance coverage. The court stated the general rule
that "to be enforceable, any [insurance] provision that takes away or limits coverage
reasonably expected by an insured must be 'conspicuous, plain and clear.' " (Id. at
p. 1204, italics added.) Even if Haynes were relevant to the current context, there is no
reasonable expectation created in the DOT that Saterbak would have the power to
challenge assignments made to unrelated third parties. (Fontenot, supra, 198
Cal.App.4th at p. 272.)
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behind nonjudicial foreclosure of providing a quick, inexpensive and
efficient remedy." (Gomes, supra, at p. 1154, fn. 5.)7
D. Section 3412 Does Not Change Saterbak's Standing Obligations
Saterbak seeks to cancel the assignment pursuant to section 3412. She argues that
to withstand a demurrer, she merely needs to allege the assignment was void or voidable
and that it could cause serious injury. We disagree; nothing in section 3412 changes
Saterbak's standing obligations.
To state a cause of action under section 3412, Saterbak must allege the assignment
was void or voidable against her. (§ 3412 ["A written instrument, in respect to which
there is reasonable apprehension that if left outstanding it may cause serious injury to a
person against whom it is void or voidable, may, upon his application, be so adjudged,
and ordered to be delivered up or canceled"], italics added; see also Johnson v. PNC
Mortg. (N.D.Cal. 2015) 80 F.Supp.3d 980, 990 (Johnson III) [section 3412 requires "the
challenged instrument be void or voidable against the party seeking to cancel it"].)
Johnson III dismissed a similar cause of action under section 3412 because the plaintiffs,
borrowers like Saterbak, failed to "allege a plausible case that the assignment is 'void or
voidable' against them." (Johnson III, supra, at p. 990.) Here, Saterbak fails to state a

7
Saterbak misconstrues Gomes in claiming the case holds "that a borrower can
challenge the power of an alleged loan purchaser to foreclose if [the borrower] can allege
specific facts showing the assignment is invalid." As discussed, Gomes holds that under
California law, plaintiffs may not bring preemptive actions to challenge a defendant's
power to foreclose. (Gomes, supra, 192 Cal.App.4th at p. 1156.)
14

cause of action under section 3412 because she cannot allege that MERS's assignment of
the DOT to the 2007-AR7 trust was void or voidable against her.
Saterbak also fails to allege "serious injury." She argues she "faces the prospect of
losing her home due to the actions of an entity that has no power to foreclose because it
does not own her [DOT]." However, even if the assignment was invalid, it could not
"cause serious injury" because her obligations under the Note remained unchanged.
(§ 3412, italics added).)
We again find support in Johnson III, supra, 80 F.Supp.3d 980. Borrowers in that
case sought to cancel an invalid assignment of their deed of trust, claiming it cast a
shadow on their title and continued to ruin their credit. The court rejected this theory of
"serious injury" under section 3412 because nothing about the alleged infirmities in the
assignment or notice documents changed the borrowers' payment obligations, and the
borrowers did not deny they had defaulted. The court concluded: "It is not really the
assignment, then, or its challenged provenance, that has stained their credit report. It is
the fact that they defaulted." (Johnson III, at p. 989.) Likewise, here, the allegedly
defective assignment did not alter Saterbak's payment obligations under the Note.
Saterbak does not deny she defaulted or that her debt remains in arrears. Consequently,
she cannot demonstrate how the allegedly invalid assignment could "cause serious
injury" within the meaning of section 3412 if left outstanding. (§ 3412, italics added.)
More fundamentally, nothing in section 3412 changes Saterbak's standing
obligations under California law. As discussed in detail above, "[a]bsent any prejudice,
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[borrowers] have no standing to complain about any alleged lack of authority or defective
assignment." (Siliga, supra, 219 Cal.App.4th at p. 85.)
E. The Homeowner Bill of Rights Does Not Confer Standing
For the first time on appeal, Saterbak relies on the California Homeowner Bill of
Rights (HBOR) to claim standing. She argues sections 2924.17 and 2924.12 allow her to
challenge the alleged defects in MERS's assignment of the DOT to the 2007-AR7 trust.
In relevant part, section 2924.17, subdivision (a), provides an "assignment of a deed of
trust . . . shall be accurate and complete and supported by competent and reliable
evidence." Section 2924.12, subdivisions (a) and (b) allow borrowers to bring an action
for damages or injunctive relief for "a material violation of Section . . . 2924.17."
As Saterbak acknowledges, the HBOR went into effect on January 1, 2013.
(§ 2923.4.) The FAC alleges the DOT was assigned on December 27, 2011, and
recorded on December 17, 2012. Saterbak fails to point to any provision suggesting that
the California Legislature intended for the HBOR to apply retroactively. (Myers v. Philip
Morris Companies, Inc. (2002) 28 Cal.4th 828, 841 ["California courts comply with the
legal principle that unless there is an 'express retroactivity provision, a statute will not be
applied retroactively unless it is very clear from extrinsic sources that the
Legislature . . . must have intended a retroactive application' "].) Therefore, we conclude
the HBOR does not grant Saterbak new rights on appeal.8

8
Saterbak contends the notice of trustee's sale was recorded after the HBOR went
into effect. However, the FAC challenges MERS's assignment of the DOT to the 2007AR7 trust, not the notice of trustee's sale. We further reject Saterbak's argument that the
16

Even were it otherwise, there is no basis to conclude the HBOR has dispensed
with standing requirements under California law. For example, section 2924.12
authorizes a borrower to enjoin a "material" violation of section 2924.17. Saterbak fails
to allege any violation that was material. We agree with the analysis in Johnson v. PNC
Mortgage (N.D.Cal. Aug. 12, 2014, Civ. No. C 14-02976 LB) 2014 WL 3962662, at *13
(Johnson I):
"[E]ven if Plaintiff[] were correct, and the assignment was a sham,
the assignment would not have changed [her] payment obligations.
It would have affected the lender and notice to future encumbrancers
and purchasers (not Plaintiff[]). [Citation.] The court might reach a
different result if, for example, Plaintiff[] contested the validity of
the underlying debt or were a party to the assignment. [Citations.]
On this record, however, the court finds that even if there were a
violation [of the HBOR], it was immaterial."9
In summary, for all the reasons discussed above, we conclude Saterbak lacks
standing to challenge MERS's assignment of the DOT to the 2007-AR7 trust.

HBOR "overruled" Jenkins and cases citing it: Jenkins was decided after the HBOR went
into effect. (Jenkins, supra, 216 Cal.App.4th 497 [decided May 17, 2013].)
9
Saterbak contends if she were to lack standing, section 2924.17 would become a
"nullity." To the contrary, this ruling does not impact the ability of a government entity
to pursue civil or administrative remedies pursuant to section 2924.17, subdivision (c).
Moreover, Saterbak's interpretation would render section 2924.12 a nullity, by reading
the word "material" out of the statute. (Johnson v. PNC Mortg. (N.D.Cal. Nov. 21, 2014,
Civ. No. C 14-02976 LB) 2014 WL 6629585, at *9-*10 (Johnson II) ["The court thinks
that it is the Johnsons' position that makes part of § 2924.19 nugatory. They would read
the term 'material' out of § 2924.19. The legislature could have made any 'violation' of
the robo-signing law actionable; but it made actionable only 'material violation[s]' "].)
Saterbak tries to distinguish Johnson III, supra, 80 F.Supp.3d at page 990 by claiming it
did not involve claims under section 2924.17. Actually, it did, but the court dismissed
these claims in its rulings on prior complaints. (See Johnson I, supra, 2014 WL
3962662, at *13-*14; Johnson II, supra, at *9-*10.)
17

II. TENDER
A cause of action to cancel a written instrument under section 3412 sounds in
equity. As a result, a debtor must generally allege tender or offer of tender of the
amounts borrowed as a prerequisite to such claims. The tender requirement "is based on
the theory that one who is relying upon equity in overcoming a voidable sale must show
that he is able to perform his obligations under the contract so that equity will not have
been employed for an idle purpose." (Dimock v. Emerald Properties (2000) 81
Cal.App.4th 868, 878, italics omitted.) However, the tender rule is not absolute. Tender
is not required to cancel a written instrument that is void and not merely voidable, as a
void instrument is a "nullity with no force or effect as opposed to one which may be set
aside." (Id. at p. 876; see Smith v. Williams (1961) 55 Cal.2d 617, 620-621 [offer to
restore not required in an action to cancel a void instrument under section 3412].)
Thus, a basic question is whether the alleged deficiencies in the assignment
rendered MERS's assignment of the DOT to the 2007-AR7 trust void or voidable.
Whereas "minor or technical defects" would not render a foreclosure sale void,
substantial defects, "such as when there has been a failure to give notice of sale to the
trustor or to specify the correct default in the notice of default," would. (Ram v. OneWest
Bank, FSB (2015) 234 Cal.App.4th 1, 11.) "Similarly, a sale is rendered void when the
foreclosure sale is conducted by an entity that lacks authority to do so." (Ibid.)
Ram is a wrongful foreclosure case. Where, as here, the foreclosure sale has yet to
occur, Saterbak is correct that courts typically have not required tender. (See, e.g.,
Pfeifer v. Countrywide Home Loans, Inc. (2012) 211 Cal.App.4th 1250, 1280; Intengan
18

v. BAC Home Loans Servicing, LP (2013) 214 Cal.App.4th 1047, 1053-1054; Mabry v.
Superior Court (2010) 185 Cal.App.4th 208, 225; Fonteno v. Wells Fargo Bank, N.A.
(2014) 228 Cal.App.4th 1358, 1373-1374.) Because we affirm the judgment on standing
grounds, we do not decide whether Saterbak was required to plead the ability or
willingness to tender to cancel the assignment pursuant to section 3412.
III. LEAVE TO AMEND
We must also consider whether Saterbak has demonstrated a reasonable
probability that she could cure the defects that we have identified. (Schifando v. City of
Los Angeles, supra, 31 Cal.4th at p. 1081.) Saterbak contends she could amend her
complaint to "argue that the language in her [DOT] gives her the right to attack a void
assignment of her loan." As discussed in detail above, we conclude the DOT does not
confer this right. Because Saterbak has not shown how she could remedy her lack of
standing to challenge MERS's assignment of the DOT to the 2007-AR7 trust, we
conclude the trial court properly sustained Defendant's demurrer to the FAC without
leave to amend.
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DISPOSITION
The judgment is affirmed. Respondent 2007-AR7 trust shall recover its costs on
appeal.

MCCONNELL, P. J.
WE CONCUR:

HALLER, J.

MCINTYRE, J.
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Exactly three years after borrowing money from respondent Countrywide Home Loans, Inc., to refinance their home mortgage, petitioners
Larry and Cheryle Jesinoski sent Countrywide and respondent Bank
of America Home Loans, which had acquired Countrywide, a letter
purporting to rescind the transaction. Bank of America replied, refusing to acknowledge the rescission’s validity. One year and one day
later, the Jesinoskis filed suit in federal court, seeking a declaration
of rescission and damages. The District Court entered judgment on
the pleadings for respondents, concluding that a borrower can exercise the Truth in Lending Act’s right to rescind a loan, see 15 U. S. C.
§1635(a), (f), only by filing a lawsuit within three years of the date
the loan was consummated. The Jesinoskis’ complaint, filed four
years and one day after the loan’s consummation, was ineffective.
The Eighth Circuit affirmed.
Held: A borrower exercising his right to rescind under the Act need only
provide written notice to his lender within the 3-year period, not file
suit within that period. Section 1635(a)’s unequivocal terms—a borrower “shall have the right to rescind . . . by notifying the creditor . . .
of his intention to do so” (emphasis added)—leave no doubt that rescission is effected when the borrower notifies the creditor of his intention to rescind. This conclusion is not altered by §1635(f), which
states when the right to rescind must be exercised, but says nothing
about how that right is exercised. Nor does §1635(g)—which states
that “in addition to rescission the court may award relief . . . not relating to the right to rescind”—support respondents’ view that rescission is necessarily a consequence of judicial action. And the fact that
the Act modified the common-law condition precedent to rescission at
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law, see §1635(b), hardly implies that the Act thereby codified rescission in equity. Pp. 2–5.

729 F. 3d 1092, reversed and remanded.
SCALIA, J., delivered the opinion for a unanimous Court.
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LARRY D. JESINOSKI, ET UX., PETITIONERS v.
COUNTRYWIDE HOME LOANS, INC., ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE EIGHTH CIRCUIT
[January 13, 2015]

JUSTICE SCALIA delivered the opinion of the Court.
The Truth in Lending Act gives borrowers the right to
rescind certain loans for up to three years after the transaction is consummated. The question presented is whether
a borrower exercises this right by providing written notice to his lender, or whether he must also file a lawsuit
before the 3-year period elapses.
On February 23, 2007, petitioners Larry and Cheryle
Jesinoski refinanced the mortgage on their home by borrowing $611,000 from respondent Countrywide Home
Loans, Inc. Exactly three years later, on February 23,
2010, the Jesinoskis mailed respondents a letter purporting to rescind the loan. Respondent Bank of America
Home Loans replied on March 12, 2010, refusing to
acknowledge the validity of the rescission. On February
24, 2011, the Jesinoskis filed suit in Federal District Court
seeking a declaration of rescission and damages.
Respondents moved for judgment on the pleadings,
which the District Court granted. The court concluded
that the Act requires a borrower seeking rescission to file
a lawsuit within three years of the transaction’s consum-
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mation. Although the Jesinoskis notified respondents of
their intention to rescind within that time, they did not
file their first complaint until four years and one day after
the loan’s consummation. 2012 WL 1365751, *3 (D Minn.,
Apr. 19, 2012). The Eighth Circuit affirmed. 729 F. 3d
1092, 1093 (2013) (per curiam).
Congress passed the Truth in Lending Act, 82 Stat. 146,
as amended, to help consumers “avoid the uninformed use
of credit, and to protect the consumer against inaccurate
and unfair credit billing.” 15 U. S. C. §1601(a). To this
end, the Act grants borrowers the right to rescind a loan
“until midnight of the third business day following the
consummation of the transaction or the delivery of the
[disclosures required by the Act], whichever is later, by
notifying the creditor, in accordance with regulations of
the [Federal Reserve] Board, of his intention to do so.”
§1635(a) (2006 ed.).* This regime grants borrowers an
unconditional right to rescind for three days, after which
they may rescind only if the lender failed to satisfy the
Act’s disclosure requirements. But this conditional right
to rescind does not last forever. Even if a lender never
makes the required disclosures, the “right of rescission
shall expire three years after the date of consummation of
the transaction or upon the sale of the property, whichever
comes first.” §1635(f). The Eighth Circuit’s affirmance in
the present case rested upon its holding in Keiran v. Home
Capital, Inc., 720 F. 3d 721, 727–728 (2013) that, unless a
borrower has filed a suit for rescission within three years
of the transaction’s consummation, §1635(f) extinguishes
the right to rescind and bars relief.
That was error. Section 1635(a) explains in unequivocal
——————
* Following the events in this case, Congress transferred the authority to promulgate rules implementing the Act to the Consumer Finance
Protection Bureau. See Dodd-Frank Wall Street Reform and Consumer
Protection Act, §§1061(b)(1), 1100A(2), 1100H, 124 Stat. 2036, 2107,
2113.
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terms how the right to rescind is to be exercised: It provides that a borrower “shall have the right to rescind . . .
by notifying the creditor, in accordance with regulations of
the Board, of his intention to do so” (emphasis added). The
language leaves no doubt that rescission is effected when
the borrower notifies the creditor of his intention to rescind. It follows that, so long as the borrower notifies
within three years after the transaction is consummated,
his rescission is timely. The statute does not also require
him to sue within three years.
Nothing in §1635(f) changes this conclusion. Although
§1635(f) tells us when the right to rescind must be exercised, it says nothing about how that right is exercised.
Our observation in Beach v. Ocwen Fed. Bank, 523 U. S.
410, 417 (1998), that §1635(f) “govern[s] the life of the
underlying right” is beside the point. That case concerned
a borrower’s attempt to rescind in the course of a foreclosure proceeding initiated six years after the loan’s consummation. We concluded only that there was “no federal
right to rescind, defensively or otherwise, after the 3-year
period of §1635(f) has run,” id., at 419, not that there was
no rescission until a suit is filed.
Respondents do not dispute that §1635(a) requires only
written notice of rescission. Indeed, they concede that
written notice suffices to rescind a loan within the first
three days after the transaction is consummated. They
further concede that written notice suffices after that
period if the parties agree that the lender failed to make
the required disclosures. Respondents argue, however,
that if the parties dispute the adequacy of the disclosures—and thus the continued availability of the right to
rescind—then written notice does not suffice.
Section 1635(a) nowhere suggests a distinction between
disputed and undisputed rescissions, much less that a
lawsuit would be required for the latter. In an effort to
sidestep this problem, respondents point to a neighboring

4

JESINOSKI v. COUNTRYWIDE HOME LOANS, INC.
Opinion of the Court

provision, §1635(g), which they believe provides support
for their interpretation of the Act. Section 1635(g) states
merely that, “[i]n any action in which it is determined that
a creditor has violated this section, in addition to rescission the court may award relief under section 1640 of this
title for violations of this subchapter not relating to the
right to rescind.” Respondents argue that the phrase
“award relief ” “in addition to rescission” confirms that
rescission is a consequence of judicial action. But the fact
that it can be a consequence of judicial action when
§1635(g) is triggered in no way suggests that it can only
follow from such action. The Act contemplates various
situations in which the question of a lender’s compliance
with the Act’s disclosure requirements may arise in a
lawsuit—for example, a lender’s foreclosure action in
which the borrower raises inadequate disclosure as an
affirmative defense. Section 1635(g) makes clear that a
court may not only award rescission and thereby relieve
the borrower of his financial obligation to the lender, but
may also grant any of the remedies available under §1640
(including statutory damages). It has no bearing upon
whether and how borrower-rescission under §1635(a) may
occur.
Finally, respondents invoke the common law. It is true
that rescission traditionally required either that the rescinding party return what he received before a rescission
could be effected (rescission at law), or else that a court
affirmatively decree rescission (rescission in equity). 2 D.
Dobbs, Law of Remedies §9.3(3), pp. 585–586 (2d ed.
1993). It is also true that the Act disclaims the commonlaw condition precedent to rescission at law that the borrower tender the proceeds received under the transaction.
15 U. S. C. §1635(b). But the negation of rescission-atlaw’s tender requirement hardly implies that the Act
codifies rescission in equity. Nothing in our jurisprudence,
and no tool of statutory interpretation, requires that a

Cite as: 574 U. S. ____ (2015)

5

Opinion of the Court

congressional Act must be construed as implementing its
closest common-law analogue. Cf. Astoria Fed. Sav. &
Loan Assn. v. Solimino, 501 U. S. 104, 108–109 (1991).
The clear import of §1635(a) is that a borrower need only
provide written notice to a lender in order to exercise his
right to rescind. To the extent §1635(b) alters the traditional process for unwinding such a unilaterally rescinded
transaction, this is simply a case in which statutory law
modifies common-law practice.
*
*
*
The Jesinoskis mailed respondents written notice of
their intention to rescind within three years of their loan’s
consummation. Because this is all that a borrower must
do in order to exercise his right to rescind under the Act,
the court below erred in dismissing the complaint. Accordingly, we reverse the judgment of the Eighth Circuit and
remand the case for further proceedings consistent with
this opinion.
It is so ordered.

01/26/2015 NON

14:4~

FAX

1B1653~3B~3

CLINTON CO COURT

~001/009

IN THE CIRCUIT COURT OF CLINTON COUNTY, MISSOURI
DIVISION II
DAVID and CRYSTAL HOLM,

)

)
)
)

Plaintiffs,

v.

)

MO\.I..'f uv'INGSTQN
Clerl\ Of CHnton Co. Olrwit COIJrt

)

WELLS FARGO HOME MORTGAGE
INC.

)

)

)
aDd

)
)
)
)

FEDERAL HOME LOAN MORTGAGE
CORPORATION (FREDDIE MAC).

Case No. 08CN-CV00944

)

Defendants.

)

JUDGMENT
NOW, THEREFORE, this matter having been tried before the Court, commencing on the
14th day of January, 2015, and, further, the Court having taken this matter under advisement

upon its submission on the 16th day of January, 20] S, and
WHEREAS, Plaintiffs appeared in person and by and througb counsel, Gregory Leyh,
and Defendants appeared by and through counsel, Martin Blanchard, Janet McKillip, and

Andrew Jones, and
WHEREAS, Plaintiffs having dismissed Count III, the Court finds on Count II and
Count ( as follows:
GENERAL FINDINGS
Plaintiffs Crystal G. Holm and David E. Holm were, at all times relevant to this
proceeding, husband and wife residing in Clinton County, Missouri. Fw'ther, Plaintiffs were,

1
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until the foreclosure sale at issue, owners of real property situate in Clinton County, Missouri,
commonly known as 3800 Timberlake Drive, Holt, Missouri, more particularly described as
follows:

LOT SIXTEEN (16) IN WOODRAIL, A SUBDIVISION IN CLINTON COUNTY,
MISSOURI, ACCORDING TO THE RECORDED PLAT THEREOF.
In 2008, a dispute arose as to Plaintiffs' debt on the property. The property also sustained
substantial damage from a storm and the application of insurance proceeds was at issue.
Plaintiffs had numerous couununications (both verbal and written) with various representatives
of Defendant Wells Fargo Home Mortgage, Inc. (hereinafter referred to as Wells Fargo), and
various representatives of Kozeny & McCubbin, L.C. (legal counsel for both Defendants in this
proceeding and hereinafter referred to as Kozeny & McCubbin).
Plaintiffs were still seeki11g to resolve the disputed debt issues when Kozeny and
McCubbin, . acting, .as Successor Trustee, and/or as legal counsel for the Successor Trustee,
and/or as legal counsel for Defendant Wells Fargo, commenced foreclosure proceedings against
Plaintiffs relating to the above-referenced property.
Undisputed evidence reveals Plaintiffs fmally received a dollar amount to stop the
foreclosure from Kozeny & McCubbin and Defendant Wells Fargo. Plaintiffs procured the
necessary ftmds per the agreement. Regardless, on August 15, 2008, Kozeny & McCubbin
proceeded to foreclosure, selling the property to Defendant Federal Horne Loan Mortgage
Corporation (hereinafter referred to as Freddie Mac) for the sum of $141,792.30. Plaintiffs'
efforts to set aside the foreclosure and/or reinstate the Joan were in vain. Ultimately, Freddie
Mac filed an action in Unlawful Detainer (14CN-CV00501), currently pending against Plaintiffs,
and Plaintiffs filed the instant lawsuit.
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The Court will first address Plaintiffs' claim for qUiet title relief set forth in COWlt II.

COUNT II
Uncontroverted evidence at trial establishes Plaintiffs possessed title to the subject
property until the date of the foreclosure sale. Prior to the sale) JWle 26,2008, the "Foreclosure
Department" of KozellY & McCubbin sent a letter to Plaintiffs "in response to your
correspondence disputing the validity of the debt" on the subject property. (It is unclear to the
Court whether Kozeny & McCubbin issued the letter in their capacity as Successor Trustees,
Attorneys for Successor Trustees. Attorneys for Wells Fargo, or in some other capacity.) The
correspondence indicated they were providing Plaintiffs with "1. A copy of the deed of trust, and
2. A copy of the note!!, to "verify the debt which is owed." The promissory note (included in
Plaintiffs' Exhibit 26) was a promise to pay the original lender, Commercial Federal Mortgage
Corp., and contained no endorsements, either in blank or to a specific party. The undisputed
faots are neither Wells Fargo nor Freddie Mac had the right to enforce the note rendering the
foreclosure sale void. In Williams v. Kimes, 996 S.W. 2nd 43, 4S (Mo. 1999), the Missouri
Supreme Court indicated "no title is conveyed through the sale" when a party who lacks a right
to enforce the note proceeds with foreclosure sale.
Based upon the evidence, the C'?urt finds neither Wells Fargo nor Freddie Mac had the
right to enforce the unendorsed note incorrectly described by Kozeny & McCubbin as evidence
to "verify the debt which is owed." This Court fil1ds Freddie Mac did not obtain title to the
instant property through the foreclosure sale and title to the instant property should be quieted in
the name of Plaintiffs.

3

1lI003/0og

01/26/2015 NON 14:49

FAX 18165393893 CLINTON CO COURT

1lI00 4 /009

COUNT I
In Count II Plaintiffs seek both compensatory and punitive damages for wrongful
foreclosure of their property by Defendant Wells Fargo. Based upon the facts presented at trial,
including, but not limited to, the facts set forth herein, the Court finds the foreclos'ure sale of the
subject property on August 15,2008, was wrongful.

Compensatory Damages
The uncontroverted evidence is that on August 15, 2008, Freddie Mac paid $141,762.30
to purchase Plaintiffs' property. Due to the actions of Defendarl't Wells Fargo, Plaintiffs have
spent the last six and one-half years Hving in limbo. This Court is acutely aware of a pending
unlawful detainer suit agaillst David and Crystal Holm (Clinton County Case No, 14CN-

CVOOSO 1). An unlawful detainer case was initially filed

~y

Freddie Mac against David and

Crystal Holm on September 8, 2008, less than one month following the foreclosure sale (Clinton
County Case No. 08CN-CV00729). Mr. and Mrs. Holm have been Wlder the threat of eviction
for well over six years. Upkeep and maintenance are constants when it comes to property. It
would be ludicrous to spend large sums of money to maintain a home titled to Freddie Mac and
to which Plaintiffs might never regain title.
Plaintjff David Holm testified that the current value of the property is $52,000. Mr.
Holm's testimony was uncontroverted. The difference in value is $89,762.30, which constitutes
reasonable lost value to Plaintiffs· property. In addition, Plaintiffs testified they made repairs in
the amount of $6,150 to the property to prevent even greater deterioration or diminution in value.

4
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Mr. Holm made the repairs himself and paid for the 11ecessary materials. The cost of
past home repairs to prevent additiona110ss of the value of his home was $6,1 SO. Exhibit 40 was

received as additional evidellce of the cost of past home repairs. Crystal Holm testified to her
role in preparing Exhibit 40 and to the accuracy of the costs identified.
The Court finds Plaintiffs sustained. actual damages as set forth hereinabove in the
amount of NINETY-FIVE THOUSAND NINE HUNDRED TWELVE DOLLARS AND
THIRTY CENTS ($95,912.30).

The evidence further established Plaintiffs suffered considerable emotional distress and
mental and physical anxiety attributable to, or as a direct result of, Defendant Wells Fargo's
actions. Plaintiff David Holm suffered panic attacks, heart problems requiring a heart monitor,
high blood pressure, and daily anxiety due to the circumstances relating to the wrongful
foreclosure. Plaintiff Crystal Holm testified regarding her "fear" of losing her family's ,home,
and the impact of such a loss on her 12-year-old daughter, Liberty, and family. Mrs, Holm
recounted her loss of optimism regardillg a property that she hoped would be populated by
horses and other anhnals. Both Plaintiffs testified about the substantial stress on their marriage
resulting from the Defendants' predatory and extreme and outrageous conduct.
Based upon the uncontroverted facts presented at trial, and including, but not limited to,
the facts set forth hereinabove, the Cowt finds Plaintiffs are entitled to damages for emotional
distress against Defendant Wens Fargo Home Mortgage, (nc. in the amount of TWO
HUNDRED THOUSAND DOLLARS ($200,000,00), Based upon the record, the Court finds
this sum to be fair and reasonable and SuppoJ1ed by the evidence adduced at trial.

5
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Punitive Damages
The evidence established that Wells Fargo intentionally promised a reinstatement to
Plaintiffs and told David Holm that no foreclosure sale

wo~l1d

take place if he accepted the

reinstatement. MI. Holm immediately accepted the offer. but Wells Fargo deliberately ignored.
the reinstatement deal and, in an egregious and deceitful manner, intentionally foreclosed on
David and Crystal Holm's family home.
Through its agent Kozeny & McCubbin, Wells Fargo received a facsimile copy of
Plaintiffs' reinstatement check on the date of the foreclosure sale. Kozeny & McCubbin
received the physical reinstatement check on August 16, 2008. Plaintiffs fully and completely
complied with the instructions provided by Wells Fargo and Kozeny & McC\\hhin regarding
payment of the reinstatement check.
Defendant Freddie Mac's representative, Dean Meyer, testified that there is nothing in the
Freddie Mac servicing guide stating that a reinstatement check must be received before the
foreclosure sale. This is particularly true when the servicer and trustee make explicit promises to
a borrower that they will not foreclose.
Notwithstanding these promises, contracts, and commitments to Plaintiffs, Wells Fargo
refused to stop the foreclosure. Further, Wells Fargo refused to cash the reinstatement check and
reinstate Plaintiffs' loan. The Court finds Defendant Wens Pargo's attitude toward Plaintiffs
unfathomable. The incredible effort made by Plaintiffs to keep the property they so clearly love
should have been commended, not condemned.

Wells Fargo's decisions to l'enege on its

promises and contract, and to deceive Plaintiffs with the pledge to cancel the foreclosure sale,
were outrageous and reprehensible.

6
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The Court finds Defendant Wells Fargo was deceitful in its dealings with David and
Crystal Holm. Defendant Wells Fargo's deceptive and intentional conduct displayed a complete
and total disregard for the rights of David and Crystal Holin.
Dean Meyer testified Freddie Mac considered reinstatement of the Holm note to be the
most desirable of all possible outcomes.

Freddie Mac's servicing guide champions

reinstatement, and requires that servicers comply with its guidelines. Freddie Mac demands 111at
its servicers must go "the extra mile" to obtain a reinstatement whenever possible. Defendant
Wells Fargo could easily have kept its word and reinstated the loan. Instead, Wens Fargo and its
agents expended immeasurable, if not incomprehensible, time and effort to avert reinstatement.
The result of Wells Fargo's egregious conduct was to impose approximately six and one-half
years of uncertainty, lost optimism, emotional distress, and paralysis on Plaintiffs' flUnily,
The evidence established that Wells Fargo's intentional choice to foreclose arose from its
own financial incentives. Dr, Kurt Krueger testified that Wells Fargo had fmancial incentives to
seek reimbursement of its fees at a foreclosure sale. This economic motivation collided with the
well-being of David and Crystal Holm, and was clearly contrary to the interests of Freddie Mac.
In other words, in this case, a powerful financial company exerted its will over a financially
distressed family in Clinton County, Missouri. The result is predictable. Plaintiffs were severely
damaged; Wells Fargo took its money and moved on, with complete disregard to the human
damage left in its wake,
Defendant Wells Fargo is an experienced servicer of home loans. Wells Fargo knew that
its decision to foreclose after reinstatement was accepted would inflict a devastating injury on the
Hohn family. Wells Fargo's actions were knowing. intentional, and injurious.

7
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Defendant Wells Fargo operated from a position of superiority provided by its enonnous
wealth. Wells Fargo's decision took advantage of an obviously financially vulnerable family,

and there is no evidence of remorse for the hann caused to David and Crystal Holm. In fact, the
Court recalls the lack of remorse and hwnanity illustrated pya Wells Fargo's corporate
representative who testified, "I'm not here as a human being. I'm here as a representative of
Wells Fargo."
Based upon the facts presented at trial, and including, but not limited to, the facts set
forth hereinabove, the Court fillds Plaintiffs are entitled to punitive damages against Defendant
Wells Fargo Home Mortgage, Inc., in the amount of TWO MILLION NINE HUNDRED

FIFTY- NINE THOUSAND ONE HUNDRED TWENTY· THREE DOLLARS ($2,959,123.00).
Based upon the record, the Court finds this sum to be fair and reasonable and supported by clear
and convincing evidence adduced at trial.
IT IS THEREFORE ORDERED ADJUDGED AND DECREED that judgment is

entered for damages in favor of Plaintiffs David and Crystal Holm, husband and wife, and
against Defendant Wells Fargo Home Mortgage, Inc., in the amount of TWO HUNDRED

NINETY·FIVE THOUSAND NINE HUNDRED TWELVE DOLLARS AND THIRTY CENTS
($295,912.30). Based upon the record, the Court finds this sum to be fair and reasonable and
supported by the evidence adduced at trial.
IT IS FURTHER ORDERED AD.nJDGED AND DECREED that judgment is entered

for punitive damages in favor of Plaintiffs David and Crystal Holm, husband and wife, and
against Defendant Wells Fargo Home Mortgage, Inc. in the amount of TWO MILLION NINE
HUNDRED FIFTY·NINE THOUSAND ONE HUNDRED TWENTY· THREE DOLLARS
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($2,959,123.00). Based upon the record, the Court fil1ds this sum to be fair and reasonable and
supported by clear and convincing evidence adduced at trial.
IT IS FURTHER ORDERED ADJUDGED AND DECREED that judgment is entered
in favor of Plaintiffs David and Crystal Holm, husband and wife, and against Defendant Federal
Home Mortgage Corporation (Freddie Mac) on the claim for quiet title relief. Title to the
property is quieted in the name of Plaintiffs David and Crystal Holm, husband and wife, who are
hereby vested with fee simple title in and to the property commonly known as 3800 Timberlake
Dr., Holt, Missouri 64048 and legally described as follows:

LOT SIXTEEN (16) IN WOODRAIL, A SUBDIVISION IN CLINTON COUNTY,
MISSOURI, ACCORDING TO THE RECORDED PLAT THEREOF.

IT IS FURTHER ORDERED ADJUDGED AND DECREED that costs are assessed
against Defendant Wells Fargo Horne Mortgage Inc., and Defendant Federal Home Loan
Mortgage Corporation.

Dated this 26 th day of January, 2015
R. Brent Elliott
Circuit Judge Division II
43 rd Judicial Circuit, Missouri
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IN THE SUPREME COURT OF CALIFORNIA

TSVETANA YVANOVA,

)
)
Plaintiff and Appellant,
)
)
v.
)
)
NEW CENTURY MORTGAGE
)
CORPORATION et al.,
)
)
Defendants and Respondents. )
____________________________________)

S218973
Ct.App. 2/1 B247188

Los Angeles County
Super. Ct. No. LC097218

The collapse in 2008 of the housing bubble and its accompanying system of
home loan securitization led, among other consequences, to a great national wave
of loan defaults and foreclosures. One key legal issue arising out of the collapse
was whether and how defaulting homeowners could challenge the validity of the
chain of assignments involved in securitization of their loans. We granted review
in this case to decide one aspect of that question: whether the borrower on a home
loan secured by a deed of trust may base an action for wrongful foreclosure on
allegations a purported assignment of the note and deed of trust to the foreclosing
party bore defects rendering the assignment void.
The Court of Appeal held plaintiff Tsvetana Yvanova could not state a cause
of action for wrongful foreclosure based on an allegedly void assignment because
she lacked standing to assert defects in the assignment, to which she was not a

party. We conclude, to the contrary, that because in a nonjudicial foreclosure only
the original beneficiary of a deed of trust or its assignee or agent may direct the
trustee to sell the property, an allegation that the assignment was void, and not
merely voidable at the behest of the parties to the assignment, will support an
action for wrongful foreclosure.
Our ruling in this case is a narrow one. We hold only that a borrower who
has suffered a nonjudicial foreclosure does not lack standing to sue for wrongful
foreclosure based on an allegedly void assignment merely because he or she was
in default on the loan and was not a party to the challenged assignment. We do not
hold or suggest that a borrower may attempt to preempt a threatened nonjudicial
foreclosure by a suit questioning the foreclosing party‘s right to proceed. Nor do
we hold or suggest that plaintiff in this case has alleged facts showing the
assignment is void or that, to the extent she has, she will be able to prove those
facts. Nor, finally, in rejecting defendants‘ arguments on standing do we address
any of the substantive elements of the wrongful foreclosure tort or the factual
showing necessary to meet those elements.
FACTUAL AND PROCEDURAL BACKGROUND
This case comes to us on appeal from the trial court‘s sustaining of a
demurrer. For purposes of reviewing a demurrer, we accept the truth of material
facts properly pleaded in the operative complaint, but not contentions, deductions,
or conclusions of fact or law. We may also consider matters subject to judicial
notice. (Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6.)1 To determine whether
The superior court granted defendants‘ request for judicial notice of the
recorded deed of trust, assignment of the deed of trust, substitution of trustee,
notices of default and of trustee‘s sale, and trustee‘s deed upon sale. The existence
and facial contents of these recorded documents were properly noticed in the trial
court under Evidence Code sections 452, subdivisions (c) and (h), and 453. (See
1

(footnote continued on next page)

2

the trial court should, in sustaining the demurrer, have granted the plaintiff leave
to amend, we consider whether on the pleaded and noticeable facts there is a
reasonable possibility of an amendment that would cure the complaint‘s legal
defect or defects. (Schifando v. City of Los Angeles (2003) 31 Cal.4th 1074,
1081.)
In 2006, plaintiff executed a deed of trust securing a note for $483,000 on a
residential property in Woodland Hills, Los Angeles County. The lender, and
beneficiary of the trust deed, was defendant New Century Mortgage Corporation
(New Century). New Century filed for bankruptcy on April 2, 2007, and on
August 1, 2008, it was liquidated and its assets were transferred to a liquidation
trust.
On December 19, 2011, according to the operative complaint, New Century
(despite its earlier dissolution) executed a purported assignment of the deed of
trust to Deutsche Bank National Trust, as trustee of an investment loan trust the
complaint identifies as ―Msac-2007 Trust-He-1 Pass Thru Certificates.‖ We take
notice of the recorded assignment, which is in the appellate record. (See fn. 1,
ante.) As assignor the recorded document lists New Century; as assignee it lists
Deutsche Bank National Trust Company (Deutsche Bank) ―as trustee for the
registered holder of Morgan Stanley ABS Capital I Inc. Trust 2007-HE1 Mortgage
Pass-Through Certificates, Series 2007-HE1‖ (the Morgan Stanley investment

(footnote continued from previous page)

Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264–266.)
Under Evidence Code section 459, subdivision (a), notice by this court is therefore
mandatory. We therefore take notice of their existence and contents, though not of
disputed or disputable facts stated therein. (See Glaski v. Bank of America (2013)
218 Cal.App.4th 1079, 1102.)
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trust). The assignment states it was prepared by Ocwen Loan Servicing, LLC,
which is also listed as the contact for both assignor and assignee and as the
attorney in fact for New Century. The assignment is dated December 19, 2011,
and bears a notation that it was recorded December 30, 2011.
According to the complaint, the Morgan Stanley investment trust to which
the deed of trust on plaintiff‘s property was purportedly assigned on December 19,
2011, had a closing date (the date by which all loans and mortgages or trust deeds
must be transferred to the investment pool) of January 27, 2007.
On August 20, 2012, according to the complaint, Western Progressive, LLC,
recorded two documents: one substituting itself for Deutsche Bank as trustee, the
other giving notice of a trustee‘s sale. We take notice of a substitution of trustee,
dated February 28, 2012, and recorded August 20, 2012, replacing Deutsche Bank
with Western Progressive, LLC, as trustee on the deed of trust, and of a notice of
trustee‘s sale dated August 16, 2012, and recorded August 20, 2012.
A recorded trustee‘s deed upon sale dated December 24, 2012, states that
plaintiff‘s Woodland Hills property was sold at public auction on September 14,
2012. The deed conveys the property from Western Progressive, LLC, as trustee,
to the purchaser at auction, THR California LLC, a Delaware limited liability
company.
Plaintiff‘s second amended complaint, to which defendants demurred,
pleaded a single count for quiet title against numerous defendants including New
Century, Ocwen Loan Servicing, LLC, Western Progressive, LLC, Deutsche
Bank, Morgan Stanley Mortgage Capital, Inc., and the Morgan Stanley investment
trust. Plaintiff alleged the December 19, 2011, assignment of the deed of trust
from New Century to the Morgan Stanley investment trust was void for two
reasons: New Century‘s assets had previously, in 2008, been transferred to a
bankruptcy trustee; and the Morgan Stanley investment trust had closed to new
4

loans in 2007. (The demurrer, of course, does not admit the truth of this legal
conclusion; we recite it here only to help explain how the substantive issues in this
case were framed.) The superior court sustained defendants‘ demurrer without
leave to amend, concluding on several grounds that plaintiff could not state a
cause of action for quiet title.
The Court of Appeal affirmed the judgment for defendants on their demurrer.
The pleaded cause of action for quiet title failed fatally, the court held, because
plaintiff did not allege she had tendered payment of her debt. The court went on
to discuss the question, on which it had sought and received briefing, of whether
plaintiff could, on the facts alleged, amend her complaint to plead a cause of
action for wrongful foreclosure.
On the wrongful foreclosure question, the Court of Appeal concluded leave
to amend was not warranted. Relying on Jenkins v. JPMorgan Chase Bank, N.A.
(2013) 216 Cal.App.4th 497 (Jenkins), the court held plaintiff‘s allegations of
improprieties in the assignment of her deed of trust to Deutsche Bank were of no
avail because, as an unrelated third party to that assignment, she was unaffected by
such deficiencies and had no standing to enforce the terms of the agreements
allegedly violated. The court acknowledged that plaintiff‘s authority, Glaski v.
Bank of America, supra, 218 Cal.App.4th 1079 (Glaski), conflicted with Jenkins
on the standing issue, but the court agreed with the reasoning of Jenkins and
declined to follow Glaski.
We granted plaintiff‘s petition for review, limiting the issue to be briefed and
argued to the following: ―In an action for wrongful foreclosure on a deed of trust
securing a home loan, does the borrower have standing to challenge an assignment
of the note and deed of trust on the basis of defects allegedly rendering the
assignment void?‖
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DISCUSSION
I. Deeds of Trust and Nonjudicial Foreclosure
A deed of trust to real property acting as security for a loan typically has
three parties: the trustor (borrower), the beneficiary (lender), and the trustee.
―The trustee holds a power of sale. If the debtor defaults on the loan, the
beneficiary may demand that the trustee conduct a nonjudicial foreclosure sale.‖
(Biancalana v. T.D. Service Co. (2013) 56 Cal.4th 807, 813.) The nonjudicial
foreclosure system is designed to provide the lender-beneficiary with an
inexpensive and efficient remedy against a defaulting borrower, while protecting
the borrower from wrongful loss of the property and ensuring that a properly
conducted sale is final between the parties and conclusive as to a bona fide
purchaser. (Moeller v. Lien (1994) 25 Cal.App.4th 822, 830.)
The trustee starts the nonjudicial foreclosure process by recording a notice of
default and election to sell. (Civ. Code, § 2924, subd. (a)(1).)2 After a
three-month waiting period, and at least 20 days before the scheduled sale, the
trustee may publish, post, and record a notice of sale. (§§ 2924, subd. (a)(2),
2924f, subd. (b).) If the sale is not postponed and the borrower does not exercise
his or her rights of reinstatement or redemption, the property is sold at auction to
the highest bidder. (§ 2924g, subd. (a); Jenkins, supra, 216 Cal.App.4th at p. 509;
Moeller v. Lien, supra, 25 Cal.App.4th at pp. 830–831.) Generally speaking, the
foreclosure sale extinguishes the borrower‘s debt; the lender may recover no
deficiency. (Code Civ. Proc., § 580d; Dreyfuss v. Union Bank of California
(2000) 24 Cal.4th 400, 411.)

2

All further unspecified statutory references are to the Civil Code.
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The trustee of a deed of trust is not a true trustee with fiduciary obligations,
but acts merely as an agent for the borrower-trustor and lender-beneficiary.
(Biancalana v. T.D. Service Co., supra, 56 Cal.4th at p. 819; Vournas v. Fidelity
Nat. Tit. Ins. Co. (1999) 73 Cal.App.4th 668, 677.) While it is the trustee who
formally initiates the nonjudicial foreclosure, by recording first a notice of default
and then a notice of sale, the trustee may take these steps only at the direction of
the person or entity that currently holds the note and the beneficial interest under
the deed of trust—the original beneficiary or its assignee—or that entity‘s agent.
(§ 2924, subd. (a)(1) [notice of default may be filed for record only by ―[t]he
trustee, mortgagee, or beneficiary‖]; Kachlon v. Markowitz (2008) 168
Cal.App.4th 316, 334 [when borrower defaults on the debt, ―the beneficiary may
declare a default and make a demand on the trustee to commence foreclosure‖];
Santens v. Los Angeles Finance Co. (1949) 91 Cal.App.2d 197, 202 [only a person
entitled to enforce the note can foreclose on the deed of trust].)
Defendants emphasize, correctly, that a borrower can generally raise no
objection to assignment of the note and deed of trust. A promissory note is a
negotiable instrument the lender may sell without notice to the borrower.
(Creative Ventures, LLC v. Jim Ward & Associates (2011) 195 Cal.App.4th 1430,
1445–1446.) The deed of trust, moreover, is inseparable from the note it secures,
and follows it even without a separate assignment. (§ 2936; Cockerell v. Title Ins.
& Trust Co. (1954) 42 Cal.2d 284, 291; U.S. v. Thornburg (9th Cir. 1996) 82 F.3d
886, 892.) In accordance with this general law, the note and deed of trust in this
case provided for their possible assignment.
A deed of trust may thus be assigned one or multiple times over the life of
the loan it secures. But if the borrower defaults on the loan, only the current
beneficiary may direct the trustee to undertake the nonjudicial foreclosure process.
―[O]nly the ‗true owner‘ or ‗beneficial holder‘ of a Deed of Trust can bring to
7

completion a nonjudicial foreclosure under California law.‖ (Barrionuevo v.
Chase Bank, N.A. (N.D.Cal. 2012) 885 F.Supp.2d 964, 972; see Herrera v.
Deutsche Bank National Trust Co. (2011) 196 Cal.App.4th 1366, 1378 [bank and
reconveyance company failed to establish they were current beneficiary and
trustee, respectively, and therefore failed to show they ―had authority to conduct
the foreclosure sale‖]; cf. U.S. Bank Nat. Assn. v. Ibanez (Mass. 2011) 941 N.E.2d
40, 51 [under Mass. law, only the original mortgagee or its assignee may conduct
nonjudicial foreclosure sale].)
In itself, the principle that only the entity currently entitled to enforce a debt
may foreclose on the mortgage or deed of trust securing that debt is not, or at least
should not be, controversial. It is a ―straightforward application[] of wellestablished commercial and real-property law: a party cannot foreclose on a
mortgage unless it is the mortgagee (or its agent).‖ (Levitin, The Paper Chase:
Securitization, Foreclosure, and the Uncertainty of Mortgage Title (2013) 63
Duke L.J. 637, 640.) Describing the copious litigation arising out of the recent
foreclosure crisis, a pair of commentators explained: ―While plenty of uncertainty
existed, one concept clearly emerged from litigation during the 2008-2012 period:
in order to foreclose a mortgage by judicial action, one had to have the right to
enforce the debt that the mortgage secured. It is hard to imagine how this notion
could be controversial.‖ (Whitman & Milner, Foreclosing on Nothing: The
Curious Problem of the Deed of Trust Foreclosure Without Entitlement to Enforce
the Note (2013) 66 Ark. L.Rev. 21, 23, fn. omitted.)
More subject to dispute is the question presented here: under what
circumstances, if any, may the borrower challenge a nonjudicial foreclosure on the
ground that the foreclosing party is not a valid assignee of the original lender? Put
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another way, does the borrower have standing to challenge the validity of an
assignment to which he or she was not a party?3 We proceed to that issue.
II. Borrower Standing to Challenge an Assignment as Void
A beneficiary or trustee under a deed of trust who conducts an illegal,
fraudulent or willfully oppressive sale of property may be liable to the borrower
for wrongful foreclosure. (Chavez v. Indymac Mortgage Services (2013) 219
Cal.App.4th 1052, 1062; Munger v. Moore (1970) 11 Cal.App.3d 1, 7.)4 A
foreclosure initiated by one with no authority to do so is wrongful for purposes of
Somewhat confusingly, both the purported assignee‘s authority to foreclose
and the borrower‘s ability to challenge that authority have been framed as
questions of ―standing.‖ (See, e.g., Levitin, The Paper Chase: Securitization,
Foreclosure, and the Uncertainty of Mortgage Title, supra, 63 Duke L.J. at p. 644
[discussing purported assignee‘s ―standing to foreclose‖]; Jenkins, supra, 216
Cal.App.4th at p. 515 [borrower lacks ―standing to enforce [assignment]
agreements‖ to which he or she is not a party]; Bank of America Nat. Assn. v.
Bassman FBT, LLC (Ill.App. Ct. 2012) 981 N.E.2d 1, 7 [―Each party contends that
the other lacks standing.‖].) We use the term here in the latter sense of a
borrower‘s legal authority to challenge the validity of an assignment.
3

4

It has been held that, at least when seeking to set aside the foreclosure sale,
the plaintiff must also show prejudice and a tender of the amount of the secured
indebtedness, or an excuse of tender. (Chavez v. Indymac Mortgage Services,
supra, 219 Cal.App.4th at p. 1062.) Tender has been excused when, among other
circumstances, the plaintiff alleges the foreclosure deed is facially void, as
arguably is the case when the entity that initiated the sale lacked authority to do so.
(Ibid.; In re Cedano (Bankr. 9th Cir. 2012) 470 B.R. 522, 529–530; Lester v. J.P.
Morgan Chase Bank (N.D.Cal. 2013) 926 F.Supp.2d 1081, 1093; Barrionuevo v.
Chase Bank, N.A., supra, 885 F.Supp.2d 964, 969–970.) Our review being limited
to the standing question, we express no opinion as to whether plaintiff Yvanova
must allege tender to state a cause of action for wrongful foreclosure under the
circumstances of this case. Nor do we discuss potential remedies for a plaintiff in
Yvanova‘s circumstances; at oral argument, plaintiff‘s counsel conceded she seeks
only damages. As to prejudice, we do not address it as an element of wrongful
foreclosure. We do, however, discuss whether plaintiff has suffered a cognizable
injury for standing purposes.
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such an action. (Barrionuevo v. Chase Bank, N.A., supra, 885 F.Supp.2d at pp.
973–974; Ohlendorf v. American Home Mortgage Servicing (E.D.Cal. 2010) 279
F.R.D. 575, 582–583.) As explained in part I, ante, only the original beneficiary,
its assignee or an agent of one of these has the authority to instruct the trustee to
initiate and complete a nonjudicial foreclosure sale. The question is whether and
when a wrongful foreclosure plaintiff may challenge the authority of one who
claims it by assignment.
In Glaski, supra, 218 Cal.App.4th 1079, 1094–1095, the court held a
borrower may base a wrongful foreclosure claim on allegations that the
foreclosing party acted without authority because the assignment by which it
purportedly became beneficiary under the deed of trust was not merely voidable
but void. Before discussing Glaski‘s holdings and rationale, we review the
distinction between void and voidable transactions.
A void contract is without legal effect. (Rest.2d Contracts, § 7, com. a.) ―It
binds no one and is a mere nullity.‖ (Little v. CFS Service Corp. (1987) 188
Cal.App.3d 1354, 1362.) ―Such a contract has no existence whatever. It has no
legal entity for any purpose and neither action nor inaction of a party to it can
validate it . . . .‖ (Colby v. Title Ins. and Trust Co. (1911) 160 Cal. 632, 644.) As
we said of a fraudulent real property transfer in First Nat. Bank of L. A. v. Maxwell
(1899) 123 Cal. 360, 371, ― ‗A void thing is as no thing.‘ ‖
A voidable transaction, in contrast, ―is one where one or more parties have
the power, by a manifestation of election to do so, to avoid the legal relations
created by the contract, or by ratification of the contract to extinguish the power of
avoidance.‖ (Rest.2d Contracts, § 7.) It may be declared void but is not void in
itself. (Little v. CFS Service Corp., supra, 188 Cal.App.3d at p. 1358.) Despite its
defects, a voidable transaction, unlike a void one, is subject to ratification by the
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parties. (Rest.2d Contracts, § 7; Aronoff v. Albanese (N.Y.App.Div. 1982) 446
N.Y.S.2d 368, 370.)
In Glaski, the foreclosing entity purportedly acted for the current beneficiary,
the trustee of a securitized mortgage investment trust.5 The plaintiff, seeking
relief from the allegedly wrongful foreclosure, claimed his note and deed of trust
had never been validly assigned to the securitized trust because the purported
assignments were made after the trust‘s closing date. (Glaski, supra, 218
Cal.App.4th at pp. 1082–1087.)
The Glaski court began its analysis of wrongful foreclosure by agreeing with
a federal district court that such a cause of action could be made out ― ‗where a
party alleged not to be the true beneficiary instructs the trustee to file a Notice of
Default and initiate nonjudicial foreclosure.‘ ‖ (Glaski, supra, 218 Cal.App.4th at
p. 1094, quoting Barrionuevo v. Chase Bank, N.A., supra, 885 F.Supp.2d at
p. 973.) But the wrongful foreclosure plaintiff, Glaski cautioned, must do more
than assert a lack of authority to foreclose; the plaintiff must allege facts
―show[ing] the defendant who invoked the power of sale was not the true
beneficiary.‖ (Glaski, at p. 1094.)
Acknowledging that a borrower‘s assertion that an assignment of the note
and deed of trust is invalid raises the question of the borrower‘s standing to
5

The mortgage securitization process has been concisely described as
follows: ―To raise funds for new mortgages, a mortgage lender sells pools of
mortgages into trusts created to receive the stream of interest and principal
payments from the mortgage borrowers. The right to receive trust income is
parceled into certificates and sold to investors, called certificateholders. The
trustee hires a mortgage servicer to administer the mortgages by enforcing the
mortgage terms and administering the payments. The terms of the securitization
trusts as well as the rights, duties, and obligations of the trustee, seller, and
servicer are set forth in a Pooling and Servicing Agreement (‗PSA‘).‖ (BlackRock
Financial Mgmt. v. Ambac Assur. Corp. (2d Cir. 2012) 673 F.3d 169, 173.)
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challenge an assignment to which the borrower is not a party, the Glaski court
cited several federal court decisions for the proposition that a borrower has
standing to challenge such an assignment as void, though not as voidable. (Glaski,
supra, 218 Cal.App.4th at pp. 1094–1095.) Two of these decisions, Culhane v.
Aurora Loan Services of Nebraska (1st Cir. 2013) 708 F.3d 282 (Culhane) and
Reinagel v. Deutsche Bank Nat. Trust Co. (5th Cir. 2013) 735 F.3d 220
(Reinagel),6 discussed standing at some length; we will examine them in detail in
a moment.
Glaski adopted from the federal decisions and a California treatise the view
that ―a borrower can challenge an assignment of his or her note and deed of trust if
the defect asserted would void the assignment‖ not merely render it voidable.
(Glaski, supra, 218 Cal.App.4th at p. 1095.) Cases holding that a borrower may
never challenge an assignment because the borrower was neither a party to nor a
third party beneficiary of the assignment agreement ― ‗paint with too broad a
brush‘ ‖ by failing to distinguish between void and voidable agreements. (Ibid.,
quoting Culhane, supra, 708 F.3d at p. 290.)
The Glaski court went on to resolve the question of whether the plaintiff had
pled a defect in the chain of assignments leading to the foreclosing party that
would, if true, render one of the necessary assignments void rather than voidable.
(Glaski, supra, 218 Cal.App.4th at p. 1095.) On this point, Glaski held allegations
that the plaintiff‘s note and deed of trust were purportedly transferred into the trust
after the trust‘s closing date were sufficient to plead a void assignment and hence
to establish standing. (Glaski, at pp. 1096–1098.) This last holding of Glaski is
not before us. On granting plaintiff‘s petition for review, we limited the scope of
6

The version of Reinagel cited in Glaski, published at 722 F.3d 700, was
amended on rehearing and superseded by Reinagel, supra, 735 F.3d 220.
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our review to whether ―the borrower [has] standing to challenge an assignment of
the note and deed of trust on the basis of defects allegedly rendering the
assignment void.‖ We did not include in our order the question of whether a
postclosing date transfer into a New York securitized trust is void or merely
voidable, and though the parties‘ briefs address it, we express no opinion on the
question here.
Returning to the question that is before us, we consider in more detail the
authority Glaski relied on for its standing holding. In Culhane, a Massachusetts
home loan borrower sought relief from her nonjudicial foreclosure on the ground
that the assignment by which Aurora Loan Services of Nebraska (Aurora) claimed
authority to foreclose—a transfer of the mortgage from Mortgage Electronic
Registration Systems, Inc. (MERS),7 to Aurora—was void because MERS never
properly held the mortgage. (Culhane, supra, 708 F.3d at pp. 286–288, 291.)
Before addressing the merits of the plaintiff‘s allegations, the Culhane court
considered Aurora‘s contention the plaintiff lacked standing to challenge the
assignment of her mortgage from MERS to Aurora. On this question, the court
first concluded the plaintiff had a sufficient personal stake in the outcome, having
shown a concrete and personalized injury resulting from the challenged
assignment: ―The action challenged here relates to Aurora‘s right to foreclose by

7

As the Culhane court explained, MERS was formed by a consortium of
residential mortgage lenders and investors to streamline the transfer of mortgage
loans and thereby facilitate their securitization. A member lender may name
MERS as mortgagee on a loan the member originates or owns; MERS acts solely
as the lender‘s ―nominee,‖ having legal title but no beneficial interest in the loan.
When a loan is assigned to another MERS member, MERS can execute the
transfer by amending its electronic database. When the loan is assigned to a
nonmember, MERS executes the assignment and ends its involvement. (Culhane,
supra, 708 F.3d at p. 287.)
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virtue of the assignment from MERS. The identified harm—the foreclosure—can
be traced directly to Aurora‘s exercise of the authority purportedly delegated by
the assignment.‖ (Culhane, supra, 708 F.3d at pp. 289–290.)
Culhane next considered whether the prudential principle that a litigant
should not be permitted to assert the rights and interest of another dictates that
borrowers lack standing to challenge mortgage assignments as to which they are
neither parties nor third party beneficiaries. (Culhane, supra, 708 F.3d at p. 290.)
Two aspects of Massachusetts law on nonjudicial foreclosure persuaded the court
such a broad rule is unwarranted. First, only the mortgagee (that is, the original
lender or its assignee) may exercise the power of sale,8 and the borrower is
entitled to relief from foreclosure by an unauthorized party. (Culhane, at p. 290.)
Second, in a nonjudicial foreclosure the borrower has no direct opportunity to
challenge the foreclosing entity‘s authority in court. Without standing to sue for
relief from a wrongful foreclosure, ―a Massachusetts mortgagor would be deprived
of a means to assert her legal protections . . . .‖ (Ibid.) These considerations led
the Culhane court to conclude ―a mortgagor has standing to challenge the
assignment of a mortgage on her home to the extent that such a challenge is
necessary to contest a foreclosing entity‘s status qua mortgagee.‖ (Id. at p. 291.)
The court immediately cautioned that its holding was limited to allegations of
a void transfer. If, for example, the assignor had no interest to assign or had no
authority to make the particular assignment, ―a challenge of this sort would be
sufficient to refute an assignee‘s status qua mortgagee.‖ (Culhane, supra, 708
F.3d at p. 291.) But where the alleged defect in an assignment would ―render it
8

Massachusetts General Laws chapter 183, section 21, similarly to our Civil
Code section 2924, provides that the power of sale in a mortgage may be exercised
by ―the mortgagee or his executors, administrators, successors or assigns.‖
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merely voidable at the election of one party but otherwise effective to pass legal
title,‖ the borrower has no standing to challenge the assignment on that basis.
(Ibid.)9
In Reinagel, upon which the Glaski court also relied, the federal court held
that under Texas law borrowers defending against a judicial foreclosure have
standing to ― ‗challenge the chain of assignments by which a party claims a right
to foreclose.‘ ‖ (Reinagel, supra, 735 F.3d at p. 224.) Though Texas law does not
allow a nonparty to a contract to enforce the contract unless he or she is an
intended third-party beneficiary, the borrowers in this situation ―are not attempting
to enforce the terms of the instruments of assignment; to the contrary, they urge
that the assignments are void ab initio.‖ (Id. at p. 225.)
Like Culhane, Reinagel distinguished between defects that render a
transaction void and those that merely make it voidable at a party‘s behest.
―Though ‗the law is settled‘ in Texas that an obligor cannot defend against an
assignee‘s efforts to enforce the obligation on a ground that merely renders the
assignment voidable at the election of the assignor, Texas courts follow the
majority rule that the obligor may defend ‗on any ground which renders the
assignment void.‘ ‖ (Reinagel, supra, 735 F.3d at p. 225.) The contrary rule
would allow an institution to foreclose on a borrower‘s property ―though it is not a
valid party to the deed of trust or promissory note . . . .‖ (Ibid.)10
On the merits, the Culhane court rejected the plaintiff‘s claim that MERS
never properly held her mortgage, giving her standing to challenge the assignment
from MERS to Aurora as void (Culhane, supra, 708 F.3d at p. 291); the court held
MERS‘s role as the lender‘s nominee allowed it to hold and assign the mortgage
under Massachusetts law. (Id. at pp. 291–293.)
10
The Reinagel court nonetheless rejected the plaintiffs‘ claim of an invalid
assignment after the closing date of a securitized trust, observing they could not
enforce the terms of trust because they were not intended third-party beneficiaries.
9

(footnote continued on next page)
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Jenkins, on which the Court of Appeal below relied, was decided close in
time to Glaski (neither decision discusses the other) but reaches the opposite
conclusion on standing. In Jenkins, the plaintiff sued to prevent a foreclosure sale
that had not yet occurred, alleging the purported beneficiary who sought the sale
held no security interest because a purported transfer of the loan into a securitized
trust was made in violation of the pooling and servicing agreement that governed
the investment trust. (Jenkins, supra, 216 Cal.App.4th at pp. 504–505.)
The appellate court held a demurrer to the plaintiff‘s cause of action for
declaratory relief was properly sustained for two reasons. First, Jenkins held
California law did not permit a ―preemptive judicial action[] to challenge the right,
power, and authority of a foreclosing ‗beneficiary‘ or beneficiary‘s ‗agent‘ to
initiate and pursue foreclosure.‖ (Jenkins, supra, 216 Cal.App.4th at p. 511.)
Relying primarily on Gomes v. Countrywide Home Loans, Inc. (2011) 192
Cal.App.4th 1149, Jenkins reasoned that such preemptive suits are inconsistent
with California‘s comprehensive statutory scheme for nonjudicial foreclosure;
allowing such a lawsuit ― ‗would fundamentally undermine the nonjudicial nature
of the process and introduce the possibility of lawsuits filed solely for the purpose
of delaying valid foreclosures.‘ ‖ (Jenkins, at p. 513, quoting Gomes at p. 1155.)
This aspect of Jenkins, disallowing the use of a lawsuit to preempt a
nonjudicial foreclosure, is not within the scope of our review, which is limited to a

(footnote continued from previous page)

The court‘s holding appears, however, to rest at least in part on its conclusion that
a violation of the closing date ―would not render the assignments void‖ but merely
allow them to be avoided at the behest of a party or third-party beneficiary.
(Reinagel, supra, 735 F.3d at p. 228.) As discussed above in relation to Glaski,
that question is not within the scope of our review.
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borrower‘s standing to challenge an assignment in an action seeking remedies for
wrongful foreclosure. As framed by the proceedings below, the concrete question
in the present case is whether plaintiff should be permitted to amend her complaint
to seek redress, in a wrongful foreclosure count, for the trustee‘s sale that has
already taken place. We do not address the distinct question of whether, or under
what circumstances, a borrower may bring an action for injunctive or declaratory
relief to prevent a foreclosure sale from going forward.
Second, as an alternative ground, Jenkins held a demurrer to the declaratory
relief claim was proper because the plaintiff had failed to allege an actual
controversy as required by Code of Civil Procedure section 1060. (Jenkins, supra,
216 Cal.App.4th at p. 513.) The plaintiff did not dispute that her loan could be
assigned or that she had defaulted on it and remained in arrears. (Id. at p. 514.)
Even if one of the assignments of the note and deed of trust was improper in some
respect, the appellate court reasoned, ―Jenkins is not the victim of such invalid
transfer[] because her obligations under the note remained unchanged. Instead,
the true victim may be an individual or entity that believes it has a present
beneficial interest in the promissory note and may suffer the unauthorized loss of
its interest in the note.‖ (Id. at p. 515.) In particular, the plaintiff could not
complain about violations of the securitized trust‘s transfer rules: ―As an
unrelated third party to the alleged securitization, and any other subsequent
transfers of the beneficial interest under the promissory note, Jenkins lacks
standing to enforce any agreements, including the investment trust‘s pooling and
servicing agreement, relating to such transactions.‖ (Ibid.)
For its conclusion on standing, Jenkins cited In re Correia (Bankr. 1st Cir.
2011) 452 B.R. 319. The borrowers in that case challenged a foreclosure on the
ground that the assignment of their mortgage into a securitized trust had not been
made in accordance with the trust‘s pooling and servicing agreement (PSA). (Id.
17

at pp. 321–322.) The appellate court held the borrowers ―lacked standing to
challenge the mortgage‘s chain of title under the PSA.‖ (Id. at p. 324.) Being
neither parties nor third party beneficiaries of the pooling agreement, they could
not complain of a failure to abide by its terms. (Ibid.)
Jenkins also cited Herrera v. Federal National Mortgage Assn. (2012) 205
Cal.App.4th 1495, which primarily addressed the merits of a foreclosure
challenge, concluding the borrowers had adduced no facts on which they could
allege an assignment from MERS to another beneficiary was invalid. (Id. at pp.
1502–1506.) In reaching the merits, the court did not explicitly discuss the
plaintiffs‘ standing to challenge the assignment. In a passage cited in Jenkins,
however, the court observed that the plaintiffs, in order to state a wrongful
foreclosure claim, needed to show prejudice, and they could not do so because the
challenged assignment did not change their obligations under the note. (Herrera,
at pp. 1507–1508.) Even if MERS lacked the authority to assign the deed of trust,
―the true victims were not plaintiffs but the lender.‖ (Id. at p. 1508.)
On the narrow question before us—whether a wrongful foreclosure plaintiff
may challenge an assignment to the foreclosing entity as void—we conclude
Glaski provides a more logical answer than Jenkins. As explained in part I, ante,
only the entity holding the beneficial interest under the deed of trust—the original
lender, its assignee, or an agent of one of these—may instruct the trustee to
commence and complete a nonjudicial foreclosure. (§ 2924, subd. (a)(1);
Barrionuevo v. Chase Bank, N.A., supra, 885 F.Supp.2d at p. 972.) If a purported
assignment necessary to the chain by which the foreclosing entity claims that
power is absolutely void, meaning of no legal force or effect whatsoever (Colby v.
Title Ins. and Trust Co., supra, 160 Cal. at p. 644; Rest.2d Contracts, § 7, com. a),
the foreclosing entity has acted without legal authority by pursuing a trustee‘s sale,
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and such an unauthorized sale constitutes a wrongful foreclosure. (Barrionuevo v.
Chase Bank, N.A., at pp. 973–974.)
Like the Massachusetts borrowers considered in Culhane, whose mortgages
contained a power of sale allowing for nonjudicial foreclosure, California
borrowers whose loans are secured by a deed of trust with a power of sale may
suffer foreclosure without judicial process and thus ―would be deprived of a means
to assert [their] legal protections‖ if not permitted to challenge the foreclosing
entity‘s authority through an action for wrongful foreclosure. (Culhane, supra,
708 F.3d at p. 290.) A borrower therefore ―has standing to challenge the
assignment of a mortgage on her home to the extent that such a challenge is
necessary to contest a foreclosing entity‘s status qua mortgagee‖ (id. at p. 291)—
that is, as the current holder of the beneficial interest under the deed of trust.
(Accord, Wilson v. HSBC Mortgage Servs., Inc. (1st Cir. 2014) 744 F.3d 1, 9 [―A
homeowner in Massachusetts—even when not a party to or third party beneficiary
of a mortgage assignment—has standing to challenge that assignment as void
because success on the merits would prove the purported assignee is not, in fact,
the mortgagee and therefore lacks any right to foreclose on the mortgage.‖].)11
Jenkins and other courts denying standing have done so partly out of concern
with allowing a borrower to enforce terms of a transfer agreement to which the
borrower was not a party. In general, California law does not give a party

11

We cite decisions on federal court standing only for their persuasive value
in determining what California standing law should be, without any assumption
that standing in the two systems is identical. The California Constitution does not
impose the same ― ‗case-or-controversy‘ ‖ limit on state courts‘ jurisdiction as
article III of the United States Constitution does on federal courts. (Grosset v.
Wenaas (2008) 42 Cal.4th 1100, 1117, fn. 13.)
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personal standing to assert rights or interests belonging solely to others.12 (See
Code Civ. Proc., § 367 [action must be brought by or on behalf of the real party in
interest]; Jasmine Networks, Inc. v. Superior Court (2009) 180 Cal.App.4th 980,
992.) When an assignment is merely voidable, the power to ratify or avoid the
transaction lies solely with the parties to the assignment; the transaction is not void
unless and until one of the parties takes steps to make it so. A borrower who
challenges a foreclosure on the ground that an assignment to the foreclosing party
bore defects rendering it voidable could thus be said to assert an interest belonging
solely to the parties to the assignment rather than to herself.
When the plaintiff alleges a void assignment, however, the Jenkins court‘s
concern with enforcement of a third party‘s interests is misplaced. Borrowers who
challenge the foreclosing party‘s authority on the grounds of a void assignment
―are not attempting to enforce the terms of the instruments of assignment; to the
contrary, they urge that the assignments are void ab initio.‖ (Reinagel, supra, 735
F.3d at p. 225; accord, Mruk v. Mortgage Elec. Registration Sys., Inc. (R.I. 2013)
82 A.3d 527, 536 [borrowers challenging an assignment as void ―are not
attempting to assert the rights of one of the contracting parties; instead, the
homeowners are asserting their own rights not to have their homes unlawfully
foreclosed upon‖].)
Unlike a voidable transaction, a void one cannot be ratified or validated by
the parties to it even if they so desire. (Colby v. Title Ins. and Trust Co., supra,
160 Cal. at p. 644; Aronoff v. Albanese, supra, 446 N.Y.S.2d at p. 370.) Parties to

12

In speaking of personal standing to sue, we set aside such doctrines as
taxpayer standing to seek injunctive relief (see Code Civ. Proc., § 526a) and
― ‗ ―public right/public duty‖ ‘ ‖ standing to seek a writ of mandate (see Save the
Plastic Bag Coalition v. City of Manhattan Beach (2011) 52 Cal.4th 155, 166).
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a securitization or other transfer agreement may well wish to ratify the transfer
agreement despite any defects, but no ratification is possible if the assignment is
void ab initio. In seeking a finding that an assignment agreement was void,
therefore, a plaintiff in Yvanova‘s position is not asserting the interests of parties
to the assignment; she is asserting her own interest in limiting foreclosure on her
property to those with legal authority to order a foreclosure sale. This, then, is not
a situation in which standing to sue is lacking because its ―sole object . . . is to
settle rights of third persons who are not parties.‖ (Golden Gate Bridge etc. Dist.
v. Felt (1931) 214 Cal. 308, 316.)
Defendants argue a borrower who is in default on his or her loan suffers no
prejudice from foreclosure by an unauthorized party, since the actual holder of the
beneficial interest on the deed of trust could equally well have foreclosed on the
property. As the Jenkins court put it, when an invalid transfer of a note and deed
of trust leads to foreclosure by an unauthorized party, the ―victim‖ is not the
borrower, whose obligations under the note are unaffected by the transfer, but ―an
individual or entity that believes it has a present beneficial interest in the
promissory note and may suffer the unauthorized loss of its interest in the note.‖
(Jenkins, supra, 216 Cal.App.4th at p. 515; see also Siliga v. Mortgage Electronic
Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 85 [borrowers had no
standing to challenge assignment by MERS where they do not dispute they are in
default and ―there is no reason to believe . . . the original lender would have
refrained from foreclosure in these circumstances‖]; Fontenot v. Wells Fargo
Bank, N.A., supra, 198 Cal.App.4th at p. 272 [wrongful foreclosure plaintiff could
not show prejudice from allegedly invalid assignment by MERS as the assignment
―merely substituted one creditor for another, without changing her obligations
under the note‖].)
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In deciding the limited question on review, we are concerned only with
prejudice in the sense of an injury sufficiently concrete and personal to provide
standing, not with prejudice as a possible element of the wrongful foreclosure tort.
(See fn. 4, ante.) As it relates to standing, we disagree with defendants‘ analysis
of prejudice from an illegal foreclosure. A foreclosed-upon borrower clearly
meets the general standard for standing to sue by showing an invasion of his or her
legally protected interests (Angelucci v. Century Supper Club (2007) 41 Cal.4th
160, 175)—the borrower has lost ownership to the home in an allegedly illegal
trustee‘s sale. (See Culhane, supra, 708 F.3d at p. 289 [foreclosed-upon borrower
has sufficient personal stake in action against foreclosing entity to meet federal
standing requirement].) Moreover, the bank or other entity that ordered the
foreclosure would not have done so absent the allegedly void assignment. Thus
―[t]he identified harm—the foreclosure—can be traced directly to [the foreclosing
entity‘s] exercise of the authority purportedly delegated by the assignment.‖
(Culhane, at p. 290.)
Nor is it correct that the borrower has no cognizable interest in the identity of
the party enforcing his or her debt. Though the borrower is not entitled to object
to an assignment of the promissory note, he or she is obligated to pay the debt, or
suffer loss of the security, only to a person or entity that has actually been assigned
the debt. (See Cockerell v. Title Ins. & Trust Co., supra, 42 Cal.2d at p. 292 [party
claiming under an assignment must prove fact of assignment].) The borrower
owes money not to the world at large but to a particular person or institution, and
only the person or institution entitled to payment may enforce the debt by
foreclosing on the security.
It is no mere ―procedural nicety,‖ from a contractual point of view, to insist
that only those with authority to foreclose on a borrower be permitted to do so.
(Levitin, The Paper Chase: Securitization, Foreclosure, and the Uncertainty of
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Mortgage Title, supra, 63 Duke L.J. at p. 650.) ―Such a view fundamentally
misunderstands the mortgage contract. The mortgage contract is not simply an
agreement that the home may be sold upon a default on the loan. Instead, it is an
agreement that if the homeowner defaults on the loan, the mortgagee may sell the
property pursuant to the requisite legal procedure.‖ (Ibid., italics added and
omitted.)
The logic of defendants‘ no-prejudice argument implies that anyone, even a
stranger to the debt, could declare a default and order a trustee‘s sale—and the
borrower would be left with no recourse because, after all, he or she owed the debt
to someone, though not to the foreclosing entity. This would be an ―odd result‖
indeed. (Reinagel, supra, 735 F.3d at p. 225.) As a district court observed in
rejecting the no-prejudice argument, ―[b]anks are neither private attorneys general
nor bounty hunters, armed with a roving commission to seek out defaulting
homeowners and take away their homes in satisfaction of some other bank‘s deed
of trust.‖ (Miller v. Homecomings Financial, LLC (S.D.Tex. 2012) 881 F.Supp.2d
825, 832.)
Defendants note correctly that a plaintiff in Yvanova‘s position, having
suffered an allegedly unauthorized nonjudicial foreclosure of her home, need not
now fear another creditor coming forward to collect the debt. The home can only
be foreclosed once, and the trustee‘s sale extinguishes the debt. (Code Civ. Proc.,
§ 580d; Dreyfuss v. Union Bank of California, supra, 24 Cal.4th at p. 411.) But as
the Attorney General points out in her amicus curiae brief, a holding that anyone
may foreclose on a defaulting home loan borrower would multiply the risk for
homeowners that they might face a foreclosure at some point in the life of their
loans. The possibility that multiple parties could each foreclose at some time, that
is, increases the borrower‘s overall risk of foreclosure.
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Defendants suggest that to establish prejudice the plaintiff must allege and
prove that the true beneficiary under the deed of trust would have refrained from
foreclosing on the plaintiff‘s property. Whatever merit this rule would have as to
prejudice as an element of the wrongful foreclosure tort, it misstates the type of
injury required for standing. A homeowner who has been foreclosed on by one
with no right to do so has suffered an injurious invasion of his or her legal rights at
the foreclosing entity‘s hands. No more is required for standing to sue.
(Angelucci v. Century Supper Club, supra, 41 Cal.4th at p. 175.)
Neither Caulfield v. Sanders (1861) 17 Cal. 569 nor Seidell v. Tuxedo Land
Co. (1932) 216 Cal. 165, upon which defendants rely, holds or implies a home
loan borrower may not challenge a foreclosure by alleging a void assignment. In
the first of these cases, we held a debtor on a contract for printing and advertising
could not defend against collection of the debt on the ground it had been assigned
without proper consultation among the assigning partners and for nominal
consideration: ―It is of no consequence to the defendant, as it in no respect affects
his liability, whether the transfer was made at one time or another, or with or
without consideration, or by one or by all the members of the firm.‖ (Caulfield v.
Sanders, at p. 572.) In the second, we held landowners seeking to enjoin a
foreclosure on a deed of trust to their land could not do so by challenging the
validity of an assignment of the promissory note the deed of trust secured. (Seidell
v. Tuxedo Land Co., at pp. 166, 169–170.) We explained that the assignment was
made by an agent of the beneficiary, and that despite the landowner‘s claim the
agent lacked authority for the assignment, the beneficiary ―is not now
complaining.‖ (Id. at p. 170.) Neither decision discusses the distinction between
allegedly void and merely voidable, and neither negates a borrower‘s ability to
challenge an assignment of his or her debt as void.
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For these reasons, we conclude Glaski, supra, 218 Cal.App.4th 1079, was
correct to hold a wrongful foreclosure plaintiff has standing to claim the
foreclosing entity‘s purported authority to order a trustee‘s sale was based on a
void assignment of the note and deed of trust. Jenkins, supra, 216 Cal.App.4th
497, spoke too broadly in holding a borrower lacks standing to challenge an
assignment of the note and deed of trust to which the borrower was neither a party
nor a third party beneficiary. Jenkins‘s rule may hold as to claimed defects that
would make the assignment merely voidable, but not as to alleged defects
rendering the assignment absolutely void.13
In embracing Glaski‘s rule that borrowers have standing to challenge
assignments as void, but not as voidable, we join several courts around the nation.
(Wilson v. HSBC Mortgage Servs., Inc., supra, 744 F.3d at p. 9; Reinagel, supra,
735 F.3d at pp. 224–225; Woods v. Wells Fargo Bank, N.A. (1st Cir. 2013) 733
F.3d 349, 354; Culhane, supra, 708 F.3d at pp. 289–291; Miller v. Homecomings
Financial, LLC, supra, 881 F.Supp.2d at pp. 831–832; Bank of America Nat. Assn.
v. Bassman FBT, LLC, supra, 981 N.E.2d at pp. 7–8; Pike v. Deutsche Bank Nat.
Trust Co. (N.H. 2015) 121 A.3d 279, 281; Mruk v. Mortgage Elec. Registration
Sys., Inc., supra, 82 A.3d at pp. 534–536; Dernier v. Mortgage Network, Inc. (Vt.
2013) 87 A.3d 465, 473.) Indeed, as commentators on the issue have stated:
―[C]ourts generally permit challenges to assignments if such challenges would
prove that the assignments were void as opposed to voidable.‖ (Zacks & Zacks,

13

We disapprove Jenkins v. JPMorgan Chase Bank, N.A., supra, 216
Cal.App.4th 497, Siliga v. Mortgage Electronic Registration Systems, Inc., supra,
219 Cal.App.4th 75, Fontenot v. Wells Fargo Bank, N.A., supra, 198 Cal.App.4th
256, and Herrera v. Federal National Mortgage Assn., supra, 205 Cal.App.4th
1495, to the extent they held borrowers lack standing to challenge an assignment
of the deed of trust as void.
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Not a Party: Challenging Mortgage Assignments (2014) 59 St. Louis U. L.J. 175,
180.)
That several federal courts applying California law have, largely in
unreported decisions, agreed with Jenkins and declined to follow Glaski does not
alter our conclusion. Neither Khan v. Recontrust Co. (N.D.Cal. 2015) 81
F.Supp.3d 867 nor Flores v. EMC Mort. Co. (E.D.Cal. 2014) 997 F.Supp.2d 1088
adds much to the discussion. In Khan, the district court found the borrower, as a
nonparty to the pooling and servicing agreement, lacked standing to challenge a
foreclosure on the basis of an unspecified flaw in the loan‘s securitization; the
court‘s opinion does not discuss the distinction between a void assignment and a
merely voidable one. (Khan v. Recontrust Co., supra, 81 F.Supp.3d at pp. 872–
873.) In Flores, the district court, considering a wrongful foreclosure complaint
that lacked sufficient clarity in its allegations including identification of the
assignment or assignments challenged, the district court quoted and followed
Jenkins‘s reasoning on the borrower‘s lack of standing to enforce an agreement to
which he or she is not a party, without addressing the application of this reasoning
to allegedly void assignments. (Flores v. EMC Mort. Co., supra, at pp. 1103–
1105.)
Similarly, the unreported federal decisions applying California law largely
fail to grapple with Glaski‘s distinction between void and voidable assignments
and tend merely to repeat Jenkins‘s arguments that a borrower, as a nonparty to an
assignment, may not enforce its terms and cannot show prejudice when in default
on the loan, arguments we have found insufficient with regard to allegations of
void assignments. While unreported federal court decisions may be cited in
California as persuasive authority (Kan v. Guild Mortgage Co. (2014) 230
Cal.App.4th 736, 744, fn. 3), in this instance they lack persuasive value.
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Defendants cite the decision in Rajamin v. Deutsche Bank Nat. Trust Co.
(2nd Cir. 2014) 757 F.3d 79 (Rajamin), as a ―rebuke‖ of Glaski. Rajamin‘s
expressed disagreement with Glaski, however, was on the question whether, under
New York law, an assignment to a securitized trust made after the trust‘s closing
date is void or merely voidable. (Rajamin, at p. 90.) As explained earlier, that
question is outside the scope of our review and we express no opinion as to
Glaski‘s correctness on the point.
The Rajamin court did, in an earlier discussion, state generally that borrowers
lack standing to challenge an assignment as violative of the securitized trust‘s
pooling and servicing agreement (Rajamin, supra, 757 F.3d at pp. 85–86), but the
court in that portion of its analysis did not distinguish between void and voidable
assignments. In a later portion of its analysis, the court ―assum[ed] that ‗standing
exists for challenges that contend that the assigning party never possessed legal
title,‘ ‖ a defect the plaintiffs claimed made the assignments void (id. at p. 90), but
concluded the plaintiffs had not properly alleged facts to support their voidness
theory (id. at pp. 90–91).
Nor do Kan v. Guild Mortgage Co., supra, 230 Cal.App.4th 736, and Siliga
v. Mortgage Electronic Registration Systems, Inc., supra, 219 Cal.App.4th 75
(Siliga), which defendants also cite, persuade us Glaski erred in finding borrower
standing to challenge an assignment as void. The Kan court distinguished Glaski
as involving a postsale wrongful foreclosure claim, as opposed to the preemptive
suits involved in Jenkins and Kan itself. (Kan, at pp. 743–744.) On standing, the
Kan court noted the federal criticism of Glaski and our grant of review in the
present case, but found ―no reason to wade into the issue of whether Glaski was
correctly decided, because the opinion has no direct applicability to this
preforeclosure action.‖ (Kan, at p. 745.)
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Siliga, similarly, followed Jenkins in disapproving a preemptive lawsuit.
(Siliga, supra, 219 Cal.App.4th at p. 82.) Without discussing Glaski, the Siliga
court also held the borrower plaintiffs failed to show any prejudice from, and
therefore lacked standing to challenge, the assignment of their deed of trust to the
foreclosing entity. (Siliga, at p. 85.) As already explained, this prejudice analysis
misses the mark in the wrongful foreclosure context. When a property has been
sold at a trustee‘s sale at the direction of an entity with no legal authority to do so,
the borrower has suffered a cognizable injury.
In further support of a borrower‘s standing to challenge the foreclosing
party‘s authority, plaintiff points to provisions of the recent legislation known as
the California Homeowner Bill of Rights, enacted in 2012 and effective only after
the trustee‘s sale in this case. (See Leuras v. BAC Home Loans Servicing, LP
(2013) 221 Cal.App.4th 49, 86, fn. 14.)14 Having concluded without reference to
this legislation that borrowers do have standing to challenge an assignment as
void, we need not decide whether the new provisions provide additional support
for that holding.

14

Plaintiff cites newly added provisions that prohibit any entity from
initiating a foreclosure process ―unless it is the holder of the beneficial interest
under the mortgage or deed of trust, the original trustee or the substituted trustee
under the deed of trust, or the designated agent of the holder of the beneficial
interest‖ (§ 2924, subd. (a)(6)); require the loan servicer to inform the borrower,
before a notice of default is filed, of the borrower‘s right to request copies of any
assignments of the deed of trust ―required to demonstrate the right of the mortgage
servicer to foreclose‖ (§ 2923.55, subd. (b)(1)(B)(iii)); and require the servicer to
ensure the documentation substantiates the right to foreclose (§ 2924.17, subd.
(b)). The legislative history indicates the addition of these provisions was
prompted in part by reports that nonjudicial foreclosure proceedings were being
initiated on behalf of companies with no authority to foreclose. (See Sen. Rules
Com., Conference Rep. on Sen. Bill No. 900 (2011–2012 Reg. Sess.) as amended
June 27, 2012, p. 26.)
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Plaintiff has alleged that her deed of trust was assigned to the Morgan
Stanley investment trust in December 2011, several years after both the securitized
trust‘s closing date and New Century‘s liquidation in bankruptcy, a defect plaintiff
claims renders the assignment void. Beyond their general claim a borrower has
no standing to challenge an assignment of the deed of trust, defendants make
several arguments against allowing plaintiff to plead a cause of action for
wrongful foreclosure based on this allegedly void assignment.
Principally, defendants argue the December 2011 assignment of the deed of
trust to Deutsche Bank, as trustee for the investment trust, was merely
―confirmatory‖ of a 2007 assignment that had been executed in blank (i.e., without
designation of assignee) when the loan was added to the trust‘s investment pool.
The purpose of the 2011 recorded assignment, defendants assert, was merely to
comply with a requirement in the trust‘s pooling and servicing agreement that
documents be recorded before foreclosures are initiated. An amicus curiae
supporting defendants‘ position asserts that the general practice in home loan
securitization is to initially execute assignments of loans and mortgages or deeds
of trust to the trustee in blank and not to record them; the mortgage or deed of trust
is subsequently endorsed by the trustee and recorded if and when state law
requires. (See Rajamin, supra, 757 F.3d at p. 91.) This claim, which goes not to
the legal issue of a borrower‘s standing to sue for wrongful foreclosure based on a
void assignment, but rather to the factual question of when the assignment in this
case was actually made, is outside the limited scope of our review. The same is
true of defendants‘ remaining factual claims, including that the text of the
investment trust‘s pooling and servicing agreement demonstrates plaintiff‘s deed
of trust was assigned to the trust before it closed.
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CONCLUSION
We conclude a home loan borrower has standing to claim a nonjudicial
foreclosure was wrongful because an assignment by which the foreclosing party
purportedly took a beneficial interest in the deed of trust was not merely voidable
but void, depriving the foreclosing party of any legitimate authority to order a
trustee‘s sale. The Court of Appeal took the opposite view and, solely on that
basis, concluded plaintiff could not amend her operative complaint to plead a
cause of action for wrongful foreclosure. We must therefore reverse the Court of
Appeal‘s judgment and allow that court to reconsider the question of an
amendment to plead wrongful foreclosure. We express no opinion on whether
plaintiff has alleged facts showing a void assignment, or on any other issue
relevant to her ability to state a claim for wrongful foreclosure.
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DISPOSITION
The judgment of the Court of Appeal is reversed and the matter is remanded
to that court for further proceedings consistent with our opinion.
WERDEGAR, J.

WE CONCUR:
CANTIL-SAKAUYE, C. J.
CORRIGAN, J.
LIU, J.
CUÉLLAR, J.
KRUGER, J.
HUFFMAN, J.*

*

Associate Justice of the Court of Appeal, Fourth Appellate District,
Division One, assigned by the Chief Justice pursuant to article VI, section 6 of the
California Constitution.
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HOANG V. BANK OF AMERICA
SUMMARY**

Truth in Lending Act
The panel reversed the district court’s dismissal of an
action brought by a borrower against Bank of America, N.A.,
alleging claims under the Truth in Lending Act (“TILA”)
after the bank declared the borrower in default on a loan and
initiated non-judicial foreclosure proceedings.
If a creditor fails to make required disclosures under
TILA, borrowers are allowed three years from the loan’s
consummation date to rescind certain loans. 15 U.S.C.
§ 1635(f). The borrower sent the bank notice of intent to
rescind the loan within three years of the consummation date.
The panel held that under Jesinoski v. Countrywide Home
Loans, 135 S. Ct. 790, 792 (2015), borrowers may affect
rescission of such a loan simply by notifying the creditor of
their intent to rescind within the three-year period from the
loan’s consummation date. The panel further held that
because TILA did not include a statute of limitations
outlining when an action to enforce such a rescission must be
brought, courts must borrow the most analogous state law
statute of limitations and apply that limitation period to TILA
rescission enforcement claims. The panel held that in
Washington, the state’s six-year contract statute of limitations
was the most analogous statute. The panel rejected the
district court’s application of TILA’s one-year statute of
limitations for legal damages claims. The panel also rejected
**
This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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the bank’s argument that Washington’s two-year catch-all
statute of limitations should apply. Because the borrower
brought this action within six years, the district court erred in
dismissing the TILA claim as time barred.
The panel held that the district court improperly denied
the borrower leave to amend the complaint. The district court
made its determination based on its determination that
amendment would be futile because the claims were timebarred. The panel held that because the borrower’s TILA
rescission enforcement claim was not time-barred, an
amendment by the borrower would not be futile.

COUNSEL
Jill J. Smith (argued), Natural Resource Law Group PLLC,
Seattle, Washington, for Plaintiffs-Appellants.
Elizabeth Holt Andrews (argued), Jon D. Ives, and Jan T.
Chilton, Severson & Werson, San Francisco, California; for
Defendants-Appellees.
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HOANG V. BANK OF AMERICA
OPINION

N.R. SMITH, Circuit Judge:
If a creditor fails to make required disclosures under the
Truth in Lending Act (TILA), borrowers are allowed three
years from the loan’s consummation date to rescind certain
loans.1 15 U.S.C. § 1635(f). Borrowers may effect that
rescission simply by notifying the creditor of their intent to
rescind within the three-year period. Jesinoski v. Countrywide
Home Loans, 135 S. Ct. 790, 792 (2015). TILA does not
include a statute of limitations outlining when an action to
enforce such a rescission must be brought. Without a statute
of limitations in TILA, courts must first borrow the most
analogous state law statute of limitations and apply that
limitation period to TILA rescission enforcement claims. Cty.
of Oneida v. Oneida Indian Nation of N.Y. State, 470 U.S.
226, 240 (1985). In Washington, the state’s six-year contract
statute of limitations is the most analogous statute. We have
jurisdiction under 28 U.S.C. § 1291, and we reverse and
remand for further proceedings.

1

Section 1635 applies to consumer credit transactions, as defined in
15 U.S.C. § 1602, which include refinanced home loans such as the loan
at issue here.
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I.2
In December 2004, Plaintiffs, Jerry Hoang and Le Uyen
Thi Hoang (Hoang), borrowed money from Wells Fargo
Bank, N.A. to purchase a home in Tukwila, Washington. On
April 30, 2010, Hoang refinanced the Wells Fargo home loan
with Bank of America, N.A. and the Federal National
Mortgage Association (collectively, the Bank). At the time of
the refinancing, the Bank failed to give Hoang notice of the
right to rescind the loan, thereby violating TILA’s disclosure
requirement. See 15 U.S.C. § 1635(a). As a result, Hoang had
three years from the loan’s consummation date of April 30,
2010, to rescind the loan. See 15 U.S.C. § 1635(f). On April
15, 2013 (within the three-year period), Hoang sent the Bank
notice of intent to rescind the loan under TILA. The record
reflects that the Bank took no action in response to receiving
the notice.
In February 2017, the Bank declared Hoang in default on
the loan and initiated non-judicial foreclosure proceedings.
To stop the non-judicial foreclosure proceedings, Hoang filed
suit on May 9, 2017. Hoang requested enforcement of the
loan rescission under TILA, 15 U.S.C. § 1635(f), through
declaratory and injunctive relief. In addition, Hoang’s prayer
for relief requested monetary damages under the Washington
Consumer Protection Act (WCPA), although reference to that
statute appeared nowhere else in the complaint. The Bank
moved to dismiss the case, arguing that Hoang’s claims were

2

Because this case arises from the district court’s grant of the Bank’s
motion to dismiss, “we accept the factual allegations in the complaint as
true and construe the pleading in the light most favorable to [Hoang].”
Northstar Fin. Advisors Inc. v. Schwab Invest., 779 F.3d 1036, 1042 (9th
Cir. 2015) (alteration and citation omitted).
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time barred, because Hoang failed to bring a suit for
rescission within three years of the loan’s consummation.
The district court held that Hoang timely rescinded the
loan by sending notice of rescission to the Bank within three
years of the loan’s consummation.3 Nevertheless, the district
court granted the Bank’s motion to dismiss, because Hoang’s
claims were time barred. To find the claims time barred, the
district court adopted the one-year statute of limitations
applicable to TILA claims for monetary damages, 15 U.S.C.
§ 1640(e). However, it adopted that statute, because it
misread Hoang’s request for damages under the WCPA (in
Hoang’s prayer for relief) as a claim for monetary relief
under TILA. The district court dismissed Hoang’s claim as
untimely for failure to bring suit within one year. Neither
party disputes that the district court erred in interpreting
Hoang’s complaint as requesting TILA damages.
As to Hoang’s requests for declaratory and injunctive
relief, the district court acknowledged that the limitations
period applicable to TILA rescission enforcement claims is an
“unsettled issue of law” post-Jesinoski. See Jesinoski v.
Countrywide Home Loans, 135 S. Ct. 790 (2015). The district
court determined that some statute of limitations must apply
and borrowed the limitations period for monetary damages
under TILA, 15 U.S.C. § 1640(e) (based, in part, on its
misconception that Hoang asserted a claim under that
section). Under the one-year statute of limitations, the district
court found that Hoang’s claim for injunctive and declaratory
relief was also time barred. Because it found that all of
Hoang’s claims were time barred, the district court
3
This determination by the district court resolved this issue, and it has
not been raised on appeal.
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determined that any amendment would be futile.
Accordingly, the district court granted the Bank’s motion and
dismissed the case without leave to amend.
II.
We review the district court’s choice of the applicable
statute of limitations de novo. Hooper v. Lockheed Martin
Corp., 688 F.3d 1037, 1045 (9th Cir. 2012). We also review
dismissal on statute of limitations grounds de novo, because
we have accepted all factual allegations in the complaint as
true and draw all reasonable inferences in favor of the
nonmoving party. Gregg v. Hawaii, Dep’t of Public Safety,
870 F.3d 883, 886–87 (9th Cir. 2017).
TILA gives borrowers the right to rescind certain loans
within three business days after consummation of the loan.
15 U.S.C. § 1635(a). However, if the creditor fails to make
required TILA disclosures to the borrower, the window for
rescission is expanded to three years from consummation of
the loan. 15 U.S.C. § 1635(f). Once a borrower rescinds a
loan under TILA, the borrower “is not liable for any finance
or other charge, and any security interest given by the
[borrower] . . . becomes void upon such a rescission.”
15 U.S.C. § 1635(b); see 12 C.F.R. § 226.23(a)(3). Within
20 days after the creditor receives a notice of rescission, the
creditor must take steps to wind up the loan. 15 U.S.C.
§ 1635(b). “Upon the performance of the creditor’s
obligations under this section, the [borrower] shall tender the
property to the creditor . . . [or] tender its reasonable value.”
Id. Once both creditor and borrower have so acted, the loan
has been wound up.
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Previously, we required that borrowers effectuate TILA
loan rescissions by giving lenders their notice of rescission
and also bringing suit to enforce that rescission, both to be
accomplished within the three-year window set forth in
15 U.S.C. § 1635(f). See, e.g., McOmie-Gray v. Bank of Am.
Home Loans, 667 F.3d 1325, 1328 (9th Cir. 2012)
(“[R]escission suits must be brought within three years from
the consummation of the loan.”); Miguel v. Country Funding
Corp., 309 F.3d 1161, 1164 (9th Cir. 2002) (“[S]ection
1635(f) represents an ‘absolute limitation on rescission
actions’ which bars any claims filed more than three years
after the consummation of the transaction.”) (quoting King v.
California, 784 F.2d 910, 913 (9th Cir. 1986)). However, the
Supreme Court altered that usual procedure in Jesinoski. It
eliminated the need for a borrower to bring suit within the
three-year window to exercise TILA rescission. Instead,
“rescission is effected when the borrower notifies the creditor
of his intention to rescind.” Jesinoski, 135 S. Ct. at 792. “[S]o
long as the borrower notifies within three years after the
transaction is consummated, his rescission is timely. The
statute does not also require him to sue within three years.”
Id. Thus, although emphasizing that the borrower need only
give the notice of rescission within the three years, the Court
did not clarify when a suit to enforce the rescission must be
brought after a lender’s failure to act on that notice of
rescission. We are now presented with that question: when a
borrower effectively rescinds a loan under TILA, but no steps
are taken to wind up the loan, when must suit be brought to
enforce that rescission?
Hoang argues that no statute of limitations applies to such
an action in the absence of an express statute of limitations
set forth in TILA and in light of Jesinoski. Alternatively, the
Bank agrees with the district court that a limitation period
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must apply but argues that the district court should have
applied Washington’s two-year catchall statute of limitations.
Neither party on appeal argues that we should adopt the
district court’s view and borrow the TILA damage limitation
period in 15 U.S.C. § 1640(e). After review, we agree with
the district court that there is a statute of limitations
applicable to TILA rescission enforcement actions, but we
reject the district court’s decision and the parties’ arguments
as to what that limitation period should be.
When there is no statute of limitations expressly
applicable to a federal statute, “we do not ordinarily assume
that Congress intended that there be no time limit on actions
at all.” DelCostello v. Int’l Bhd. of Teamsters, 462 U.S. 151,
158 (1983). Rather, “the general rule is that a state limitations
period for an analogous cause of action is borrowed and
applied to the federal claim.” Cty. of Oneida, 470 U.S. at 240.
As a “narrow exception to the general rule,” courts may
“decline to borrow a state statute of limitations only when a
rule from elsewhere in federal law clearly provides a closer
analogy than available state statutes, and when the federal
policies at stake and the practicalities of litigation make that
rule a significantly more appropriate vehicle for interstitial
lawmaking.” Reed v. United Transp. Union, 488 U.S. 319,
324 (1989) (internal quotation marks omitted). However,
“application of a federal statute will be unusual, and resort to
state law remains the norm for borrowing of limitations
periods.” Id. (internal quotation marks omitted).
As above explained, TILA does not provide a statute of
limitations for rescission enforcement claims. Accordingly,
our precedent requires that we borrow from analogous
Washington state law. See Sharkey v. O’Neal, 778 F.3d 767,
770–71 (9th Cir. 2015). Under Washington’s general contract
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law, the statute of limitations sets forth a six-year limitation
period for an “action upon a contract in writing, or liability
express or implied arising out of a written agreement.” Wash.
Rev. Code § 4.16.040. The loan agreement between Hoang
and the Bank is a contract in writing. An action to rescind that
loan (under TILA or otherwise) arises out of that written
agreement. Because TILA rescissions necessarily require a
contract to be rescinded, contract law provides the best
analogy and we adopt the general contract law statute of
limitations. The district court agreed, acknowledging that the
Washington contract statute of limitations provided the
closest state law analogy to TILA rescission enforcement
(although it declined to borrow it).4 There is no federal law
that provides a closer analogy, nor do TILA policies at stake
and the practicalities of TILA rescission litigation make
federal law a more appropriate vehicle for interstitial
lawmaking.
We reject the district court’s application of TILA’s oneyear statute of limitations for legal damages claims. 15 U.S.C.
§ 1640(e). First, the district court’s choice to apply the TILA
one-year legal damages statute of limitations was based
primarily on a misreading of Hoang’s complaint as requesting
TILA relief rather than relief under the WCPA. More
importantly, TILA provides for both legal damages and
equitable relief but only includes a statute of limitations for
legal damages relief. The statute does not suggest that the
statute of limitations for legal damages relief is also
applicable to claims for equitable remedies. If Congress
intended that statute to apply, Congress surely knew how to

4

The district court declined to borrow Washington’s contract
limitations period, because it reasoned that 15 U.S.C. § 1640(e), TILA’s
damages statute, provided a closer analogy.
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draft the statute accordingly. Thus, the district court erred
when it declined to follow the “norm for borrowing [state
law] limitations periods.” See Reed, 488 U.S. at 324. Only
when a state statute of limitations would “frustrate or
significantly interfere with federal policies” do we turn
instead to federal law to supply the limitation period. Id. at
327. Application of Washington’s longer six-year contract
statute of limitations would actually further TILA’s purpose,
which is to protect consumers from predatory lending
practices and promote the informed use of credit. 15 U.S.C.
§ 1601(a).
We also reject the Bank’s argument that Washington’s
two-year catchall statute of limitations should apply. The
catchall provision applies to “[a]n action for relief not
hereinbefore provided for[.]” Wash. Rev. Code § 4.16.130. In
similar contexts, the Supreme Court previously determined
that catchall statutes were not substantively analogous and
declined to borrow them. See Agency Holding Corp. v.
Malley-Duffy & Assoc., Inc., 483 U.S. 143, 152–53 (1987);
see also DirecTV, Inc. v. Webb, 545 F.3d 837, 849 (9th Cir.
2008). We decline to find that Washington’s catchall is
analogous to TILA and do not borrow it here. Additionally,
because we find that Washington’s contract statute of
limitations is closely analogous, we need not resort to
Washington’s catchall limitation period.
Last, because “we do not ordinarily assume that Congress
intended that there be no time limit on actions at all,”
DelCostello, 462 U.S. at 158, we reject Hoang’s argument
that no statute of limitations applies to TILA rescission
enforcement claims.
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HOANG V. BANK OF AMERICA

Applying Washington’s six-year contract statute of
limitations, Hoang’s TILA claim is timely. Hoang’s cause of
action arose in May 2013 when the Bank failed to take any
action to wind up the loan within 20 days of receiving
Hoang’s notice of rescission.5 See 15 U.S.C. § 1635(b).
Because Hoang brought this suit within six years, the district
court erred in dismissing the claim as time barred.
III.
The district court improperly denied Hoang leave to
amend the complaint. We review denial of leave to amend for
abuse of discretion. AE ex rel. Hernandez v. Cty. of Tulare,
666 F.3d 631, 636 (9th Cir. 2012).
A party may amend its pleading with the court’s leave,
which “[t]he court should freely give . . . when justice so
requires.” Fed. R. Civ. P. 15(a)(2). “This policy is to be
applied with extreme liberality.” Eminence Capital, LLC v.
Aspeon, Inc., 316 F.3d 1048, 1051 (9th Cir. 2003) (internal
quotation marks omitted). “Dismissal with prejudice and
without leave to amend is not appropriate unless it is clear on
de novo review that the complaint could not be saved by
amendment.” Id. at 1052. Leave to amend can and should
generally be given, even in the absence of such a request by
the party. See Ebner v. Fresh, Inc., 838 F.3d 958, 963 (9th
Cir. 2016) (“[A] district court should grant leave to amend
even if no request to amend the pleading was made, unless it
determines that the pleading could not possibly be cured by
the allegation of other facts.”). However, leave to amend need

5

Although the complaint alleges that Hoang sent the notice of
rescission to the Bank on April 15, 2013, it is not clear when the notice
was actually received or when the 20-day period would have run.

HOANG V. BANK OF AMERICA
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not be granted when “any amendment would be an exercise
in futility,” Steckman v. Hart Brewing, Co., 143 F.3d 1293,
1298 (9th Cir. 1998), such as when the claims are barred by
the applicable statute of limitations. See Platt Elec. Supply,
Inc. v. EOFF Elec., Inc., 522 F.3d 1049, 1060 (9th Cir. 2008).
The district court here dismissed Hoang’s claims without
leave to amend. However, the district court made that
determination based on its finding that an amendment would
be futile because the claims were time barred by the one-year
statute of limitations applicable to TILA damage claims.
15 U.S.C. § 1640(e). With the six-year contract statute of
limitations, Hoang’s TILA rescission enforcement claim is
not time barred. Therefore, an amendment by Hoang may not
be futile.
REVERSE AND REMAND.
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CHARGE OF THE COURT
MEMBERS OF THE JURY:
After the _closing arguments, you will go to the jury room to decide the case, answer the
questions that are attached, and reach a verdict. You may discuss the case with other jurors only
when you are all together in the jury room.
Remember my previous instructions: Do not discuss the case with anyone else, either in
person or by any other means. Do not do any independent investigation about the case or conduct
any research. Do not look up any words in dictionaries or on the Internet. Do not post information
about the case on the Internet. Do not share any special knowledge or experiences with the other
jurors. Do not use your phone or any other electronic device during your deliberations for any
reason. I will give you a number where others may contact you in case of an emergency.
I

Any notes you have taken are for your own personal use. You may take your notes back
into the jury room and consult them during deliberations, but do not show or read your notes to
your fellow jurors during your deliberations. Your notes are not evidence. Each of you should rely
on your independent recollection of the evidence and not be influenced by the fact that another
juror has or has not taken notes.
You must leave your notes with the bailiff when you are not deliberating. The bailiff will
give your notes to me promptly after collecting them from you. I will make sure your notes are
kept in a safe, secure location and not disclosed to anyone. After you complete your deliberations,
the bailiff will collect your notes. When you are released from jury duty, the bailiff will promptly
destroy your notes so that nobody can read what you wrote.
\

Here are the instructions for answering the questions.
1.

D

Do not let bias, prejudice, or sympathy play any part in your decision.

R~C~RDER'S MEMORANDUM

This instrument is of poor quality
at the time of imaging
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2.
Base your answers only on the evidence admitted in court and on the law that is in
these instructions and questions. Do not consider or discuss any evidence that was not admitted in
the courtroom.
3.
You are to make up your own minds about the facts. You are the sole judges of the
credibility of the witnesses and the weight to give their testimony. But on matters oflaw, you must
follow all of my instructions.
4.
If my instructions use a word in a way that is different from its ordinary meaning,
use the meaning I give you, which will be a proper legal definition.
5.
All the questions and answers are important. No one should say that any question
or answer is not important.
6.
Answer "yes" or "no" to all questions unless you are told otherwise. A "yes" answer
must be based on a preponderance of the evidence. Whenever a question requires an answer other
than "yes" or "no," your answer must be based on a preponderance of the evidence.
The term "preponderance of the evidence" means the greater weight of credible
evidence presented in this case. If you do not find that a preponderance of the
evidence supports a "yes" answer, then answer "no." A preponderance of the
evidence is not measured by the number of witnesses or by the number of
documents admitted in evidence. For a fact to be proved by a preponderance of the
evidence, you must find that the fact is more likely true than not true.
7.
Do not decide who you think should win before you answer the questions and then
just answer the questions to match your decision. Answer each question carefully without
considering who will win. Do not discuss or consider the effect your answers will have.
8.

Do not answer questions by drawing straws or by any method of chance.

9.
Some questions might ask you for a dollar amount. Do not agree in advance to
decide on a dollar amount by adding up each juror's amount and then figuring the average.
10.
Do not trade your answers. For example, do not say, "I will answer this question
your way if you answer another question my way."
11.
The answers to the questions must be based on the decision of at least ten of the
twelve jurors. The same ten jurors must agree on every answer. Do not agree to be bound by a vote
of anything less than ten jurors, even if it would be a majority.
As I have said before, if you do not follow these instructions, you will be guilty of juror
misconduct, and I might have to order a new trial and start this process over again. This would
waste your time and the parties' money, and would require the taxpayers of this county to pay for
another trial. If a juror breaks any of these rules, tell that person to stop and report it to me
immediately.
2

A fact may be established by direct evidence or by circumstantial evidence or both. A fact
is established by direct evidence when proved by documentary evidence or by witnesses who saw
the act done or heard the words spoken. A fact is established by circumstantial evidence when it
may be fairly and reasonably inferred from other facts proved.
A party's conduct includes conduct of others that the party has ratified. Ratification may
be express or implied. Implied ratification occurs if a party, though he may have been unaware of
unauthorized conduct taken on his behalf at the time it occurred, retains the benefits of the
transaction involving the unauthorized conduct after he acquired full knowledge of the
unauthorized conduct. Implied ratification results in the ratification of the entire transaction.

3
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DEFINITIONS

"David Wolf' means the plaintiff David Wolf.
"Mary Wolf' means the plaintiff Mary Ellen Wolf.
"Plaintiffs" means the plaintiffs David Wolf and Mary Ellen Wolf.
"Wells Fargo" means defendant Wells Fargo Bank, N.A., as Trustee for Carrington Mortgage Loan
Trust, Series 2006-NC3 Asset Backed Pass-Through Certificates.
"Carrington" means defendant Carrington Mortgage Services, LLC.
"PSA" means the Pooling And Servicing Agreement dated August 1, 2006 between Stanwich
Asset Acceptance Company, L.L.C. (Depositor), New Century (Servicer), and Wells Fargo
(Trustee).

4

QUESTION NO. 1

Did any defendant make, present, or use a document with:
(1)
(2)
(3)

knowledge that the document was a fraudulent lien or claim against real property,
or an interest in real property; and
the intent that the document be given the same legal effect as a valid lien or claim
against real property, or an interest in real property; and
the intent to cause the Plaintiffs to suffer financial injury or mental anguish or
emotional distress?

A lien is "fraudulent" if the person who files it has actual knowledge that the lien
was not valid at the time it was filed.
"Lien" means a claim in property for the payment of a debt and includes a security
interest.
Answer "Yes" or "No" as to the following:

Wells Fargo:

\Jes

Carrington:

y·eJ

5

If you answered "Yes" to Question No. 1, then answer the following question. Otherwise, do not
answer the following question and skip to Question No. 4.

QUESTION NO. 2
What sum of money, if any, if paid now in cash, would fairly and reasonably compensate
the Plaintiffs for their damages, if any, that resulted from such conduct?
Consider the following elements of damages, if any, and none other. Answer
separately in dollars and cents for damages, if any.
In answering questions about damages, answer each question separately. Do not
increase or reduce the amount in one answer because of your answer to any other
question about damages. Do not speculate about what any party's ultimate recovery
may or may not be.
Any recovery will be determined by the court when it applies the law to your
answers at the time of judgment. Do not add any amount for interest on damages,
if any.
"Mental anguish or emotional distress" means a high degree of mental pain and
distress that is more than mere worry, anxiety, vexation, embarrassment, or anger
that resulted in a substantial disruption of the Plaintiffs' daily routine.

Answer separately in dollars and cents for damages, if any:
a. Financial injury sustained in the past by• David Wolf.

ANSWER: $

}

S";, CIOC, Cf)

b. Financial Injury sustained in the past by Mary Ellen Wolf.

c. Financial injury that, in reasonable probability, will be sustained in the future by
David Wolf.

ANSWER: $

010 ()

6

("

d. Financial injury that, in reasonable probability, will be sustained in the future by
Mary Ellen Wolf.

ANSWER:$

e.

Mental anguish or emotional distress experienced by David Wolf in the past.

ANSWER: $

f.

() 10(}

20> ()()tJ, o()
~ 0{l{) 1 ()0

·

Mental anguish or emotional distress experienced by Mary Ellen Wolf in the past.

ANSWER:$

201000,00

g. Mental anguish or emotional distress that, in reasonable probability, will be
sustained by David Wolf in the future.

ANSWER:$- - - - - h. Mental anguish or emotional distress that, in reasonable probability, will be
sustained by Mary Ellen Wolf in the future.

Q,0{)
-----

ANSWER:$

7
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Only answer Question No. 3 if you awarded damages to Plaintiffs in response to Question
No. 2 and unanimously answered "Yes" to Question No. 1 as to any defendant. Otherwise, do not
answer the following question.
QUESTION NO. 3

Do you find by clear and convincing evidence that any of the Defendants engaged in the
conduct that you found in answering Question No. 1?
"Clear and convincing evidence" means the measure or degree of proof that
produces a firm belief or conviction of the truth of the allegations sought to be
established. ·
Answer "Yes" or "No" as to the following:

Wells Fargo:

\f-€5

Carrington:

8

QUESTION NO. 4
Were any of the Defendants unjustly enriched by the Plaintiffs?
"Unjustly enriched" means the entity has obtained a benefit from another by fraud,
duress, or the taking of an undue advantage.
Answer "Yes" or "No" as to the following:

Wells Fargo:

Carrington:

9

If you answered "Yes" as to any part of Question No. 4, then answer the following question.
Otherwise, do not answer the following question and skip to Question No. 6.
QUESTION NO. 5

How much money, if any, did the Defendant(s) receive from the Plaintiffs as a result of
unjust enrichment?
Answer separately in dollars and cents for damages, if any:

__

Wells Fargo:

$_ _
o~t_vo

Carrington:

$_ _

0_,-"--0-~-
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QUESTION NO. 6

Do any of the Defendants hold money that, in equity and good conscience, belongs to the
Plaintiffs?
Answer "Yes" or "No" as to the following:

Wells Fargo:

1JO

Carrington:

11
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..

If you answered "Yes" to any part of Question No. 6, then answer the following question.
Otherwise, do not answer the following question and skip to Question No. 8.
QUESTION NO. 7

How much money, if any, do the Defendants hold that, in equity and good conscience,
belongs to the Plaintiffs?
Answer separately in dollars and _cents for damages, if any:

Wells Fargo:

$_ _ _ _ _ _ __

Carrington:

$ _ _ _ _ _ _ _ __

12
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QUESTION NO. 8

Did Plaintiffs fail to comply with the terms of the Texas Home Equity Fixed/Adjustable
Rate Note (Defendants' Exhibit 2)?

Answer "Yes" or "No":

\/e5

--~,I--'""-=----
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If you answered "Yes" to Question No. 8, then answer the following question. Otherwise, do not
answer the following question and skip to Question No. 10.
QUESTION NO. 9

How much money, if any, do Plaintiffs owe under the Texas Home Equity
Fixed/Adjustable Rate Note (Defendants' Exhibit 2) as of November 6, 2015?

Answer in dollars and cents:

$~b~f~~._._../_q~/~,_1_J_
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QUESTION NO. 10

Is Wells Fargo a Holder of the Texas Home Equity Fixed/Adjustable Rate Note
(Defendants' Exhibit 2)?
"Holder" means the person in possession of a negotiable instrument that is payable
either to bearer or to an identified person that is the person in possession.
"Bearer" means a person in control of a negotiable electronic document of title or
a person in possession of a nego_tiable instrument, a negotiable tangible document
of title, or a certificated security that is payable to bearer or indorsed in blank.

______
Answer "Yes" or "No": _ _·y_,__,,.e~S

15
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QUESTION NO. 11
Does Wells Fargo own the Texas Home Equity Fixed/Adjustable Rate Note (Defendants'
Exhibit 2) and/or Texas Home Equity Security Instrument (Defendants' Exhibit 3)?

Answer "Yes" or "No" as to each:

IJO

Texas Home Equity Fixed/Adjustable Rate Note:

Texas Home Equity Security Instrument:

16
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__

QUESTION NO. 12
Was the "Transfer of Lien" (Plaintiffs' Ex. 23) filed on October 20, 2009 from New
Century to Wells Fargo void?
"Void" with respect to Question No. 12 means, those documents that are of no effect
whatsoever, and those that are an absolute nullity.
Answer "Yes" or "No.":

ANSWER:~_~_,_e_s~~

17

QUESTION NO. 13
Did Wells Fargo or Carrington violate the PSA?

Answer "Yes" or "No" as to each:

Wells Fargo:

Carrington:

18
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If you answered "Yes" to Question No. 1, then answer the following question. Otherwise, do not
answer the following question.
QUESTION NO. 14
What is a reasonable fee for the necessary services of the Plaintiffs' attorneys in this case,
stated in dollars and cents?
Factors to consider in determining a reasonable fee include:
•

The time and labor required, the novelty and difficulty of the questions
involved, and the skill required to perform the legal services properly.

•

The likelihood that the acceptance of the particular employment will
preclude other employment by the lawyer.

•

The fee customarily charged in the locality for similar legal services.

•

The amount involved and the results obtained.

•

The time limitations imposed by the client or by the circumstances.

•

The nature and length of the professional relationship with the client.

•

The experience, reputation, and ability of the lawyer or lawyers performing
the services.

•

Whether the fee is fixed or contingent on results obtained or uncertainty of
collection before the legal services have been rendered.

Answer with an amount for each of the following:
1. For representation through trial and the completion of proceedings in the trial court.

ANSWER:$

--~dtfd' l'fO)OOO,Cf{)

2. For representation through appeal to the court of appeals.

ANSWER:$

J 0,., (JOO

3. For representation at the Supreme Court of Texas.

ANSWER: $

2 C)) OlJ ()
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Presiding Juror:

1.
When you go into the jury room to answer the questions, the first thing you will
need to do is choose a presiding juror.
2.

The presiding juror has these duties:
a. have the complete charge read aloud if it will be helpful to your deliberations;
b. preside over your deliberations, meaning manage the discussions, and see that
you follow these instructions;
c. give written questions or comments to the bailiff who will give them to the
judge;,
d. write down the answers you agree on;
e. get the signatures for the verdict certificate; and
f. notify the bailiff that you have reached a verdict.

Do you understand the duties of the presiding juror? If you do not, please tell me now.
Instructions for Signing the Verdict Certificate:

1.
You may answer the questions on a vote of ten jurors. The same ten jurors must
agree on every answer in the charge. This means you may not have one group of ten jurors agree
on one answer and a different group of ten jurors agree on another answer.
2.
If ten jurors agree on every answer, those ten jurors sign the verdict. If eleven jurors
agree on every answer, those eleven jurors sign the verdict. If all twelve of you agree on every
answer, you are unanimous and only the presiding juror signs the verdict.
3.
All jurors should deliberate on every question. You may end up with all twelve of
you agreeing on some answers, while only ten or eleven of you agree on other answers. But when
you sign the verdict, only those ten or eleven who agree on every answer will sign the verdict.
4.
There are some special instructions before Question No. 3 explaining how to
answer this question. Please follow the instructions. If all twelve of you answer this question, you
will need to complete a second verdict certificate for this question.
Do you understand these instructions? If you do not, please tell me now .

..,.,._?/-

~

Judge Mike Engelhart, Presiding

20
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VERDICT CERTIFICATE

v

Check one:
Our verdict is unanimous. All twelve of us have agreed to each and every answer. The
presiding juror has signed the certificate for all twelve of us.

Printed ame of Presiding Juror
Our verdict is not unanimous. Eleven of us have agreed to each and every answer and
have signed the certificate below.
Our verdict is not unanimous. Ten of us have agreed to each and every answer and have
signed the certificate below.
SIGNATURE

NAME PRINTED

1.
2.
3.
4.

5.
6.

7.
8.
9.

21

ADDITIONAL VERDICT CERTIFICATE
I certify that the jury was unanimous in answering the following questions:

Question No. 1
Question No. 3
All twelve of us agreed to the answer. The presiding juror has signed the certificate for all
'
twelve of us.

22

.•- .
i'

.

~

P-3

LO

.....

CAUSE NO. 2011-36476

0
N

......
0

.....
.....
.....

......

MARYELLEN WOLF AND
DAVID WOLF

v.
WELLS FARGO BANK, N.A.,
AS TRUSTEE FOR CARRINGTON
MORTGAGE LOAN TRUST, TOM
C.ROFT, NEW CENTURY MORTGAGE
CORPORATION, AND CARRINGTON
MORTGAGE SERVICES, LLC

§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

151sr JUDICIAL DISTRICT

ADDITIONAL INSTRUCTION FOR BIFURCATED TRIAL

MEMBERS OF THE JURY:

In discharging your responsibility on this jury, you will observe all the instructions that
have been previously given you.

?JIYJ/.

~

Judge Mike Engelhart, P r e £ d i l l g \
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QUESTION NO. 15

You are instructed that you must unanimously agree on the amount of any: award of
exemplary damages.
What sum of money, if any, should be assessed against one or more of the following
Defendants and awarded to Plaintiffs as exemplary damages for the conduct found in response to
Question Nos. 1 and 37
"Exemplary damages" means any damages awarded as a penalty or by way of punishment
but not for compensatory purposes. Exemplary damages includes punitive damages.
Factors to consider in awarding exemplary damages, if any, are:
1.
2.
3.
4.
5.
6.

The nature of the wrong.
The character of the conduct involved.
The degree of culpability of the wrongdoer.
The situation and sensibilities of the parties concerned.
The extent to which such conduct offends a public sense of justice and propriety.
The net worth of the defendant.

Answer in dollars and cents, if any.

Wells Fargo: $

1) }(){)1 r100,vd
}

.. ·i
•
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ADDITIONAL CERTIFICATE
I certify that the jury was unanimous in answering the following question:

Question No. 15
All eleven of us agreed to each of the answers. The presiding juror has signed the certificate
for all eleven of us.

2016 IL App (2d) 151229-U
No. 2-15-1229
Summary Order filed July 25, 2016
NOTICE: This order was filed under Supreme Court Rule 23(c)(2) and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(l).

IN THE
APPELLATE COURT OF ILLINOIS
SECOND DISTRICT

FIRST CHICAGO BANK AND TRUST,

)
)
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)
)
v.
)
)
SURGEEN DEVELOPMENT LLC
)
CHRISTOPHER J. GEEN BRYAN HANSON, )
UNKNOWN OWNERS, AND
)
NON RECORD CLAIMANTS
)
)
Defendants
)
)
(Surgeen Development LLC, Defendant)
Appellant; John P. Dawson, Intervenor)
Appellee).
)

Appeal from the Circuit Court
of Du Page County.

No. 08-CH-3985

Honorable
Robert G. Gibson,
Judge, Presiding.

JUSTICE HUTCHINSON delivered the judgment of the court.
Presiding Justice Schostok and Justice Burke concurred in the judgment.
SUMMARY ORDER
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Defendant, Surgeen Development LLC (Surgeen), appeals from a ruling of the circuit

court of Du Page County finding that intervenor, John P. Dawson, was entitled to protection as a

bona fide purchaser (BFP) under section 2-1401(e) of the Code of Civil Procedure (Code) (735
ILCS 5/2-1401(e) (West 2014)). Because the record affirmatively showed that jurisdiction was

2016 IL App (2d) 151229-U

lacking, Dawson was not entitled to protection W1der section 2-1401 (e), and we therefore reverse
and remand.

ii 2
,i 3

I. BACKGROUND
Plaintiff, First Chicago Bank and Trust (First Chicago), filed a foreclosure action against,

among others, Surgeen. On October 8, 2008, First Chicago issued an alias summons that named,
among others, Surgeen's registered agent, Michael Konewko.

,i 4

Mary Jo Brooks, an employee of Midwest Process Service & Investigations, filed her

affidavit of service. The affidavit of service identified the person to be served as "Surgeen
Development LLC Michael R. Konewko RIA." However, it named the person actually served as
Kelly Mullay, the "Secretary for [the] Registered Agent."

,i 5

On December 6, 2008, the trial court granted First Chicago's motion for a default

judgment of foreclosure and sale. On May 19, 2009, First Chicago purchased the property at a
judicial sale, and the court approved the sale.

,i 6

On or about July 28, 2010, First Chicago sold the property to Dawson. Dawson obtained

a mortgage and moved into the property.

,i 7

On December 30, 2014, Surgeen filed a petition to quash service W1der section 2-1401 of

the Code (735 ILCS 5/2-1401 (West 2014)). Dawson filed a motion to intervene and a motion to
dismiss the petition to quash. The trial court allowed Dawson to intervene.
,i 8

Dawson's motion to dismiss asserted that he was a BFP Wlder section 2-1401 (e) and,

alternatively, that, because both Christopher Geen and Bryan Hanson, as the sole members of
Surgeen, had listed the W1derlying mortgage as a secured debt and obtained a discharge in
bankruptcy, they could not seek to repossess the property.

-2-

2016 IL App (2d) 151229-U

,r 9

The trial court found that Dawson was a BFP for purposes of section 2-140 I (e) and

granted Dawson's motion to dismiss on that basis. The court never reached the issue regarding
the bankruptcy of Geen and Hanson. Surgeen filed a timely notice of appeal.

,r IO
,r 11

II. ANALYSIS
In a companion case to this one, this court held that a similarly-situated third-party

intervenor was not a BFP. See First Chicago Bank & Trust v. Surgeen Development LLC, 2016
IL App (2d) 150928-U. We did so because, as here, the affidavit of service showed that the
person served was the secretary of the agent, and therefore the record affirmatively showed that
the service was improper and that the trial court lacked jurisdiction of Surgeen. See First

Chicago Bank & Trust, 2016 IL App (2d) 150928-U, ,r 18. The same logic applies here. For the
same reasons set forth in our prior decision, the affidavit of service here, on its face,
affirmatively showed that jurisdiction was lacking. Therefore, Dawson was not a BFP within the
meaning of section 2-140 I (e). 1

,r 12
,r 13

III. CONCLUSION
For the foregoing reasons, we reverse the judgment of the circuit court of Du Page

County and remand for further proceedings.

,r 14

Reversed and remanded.

1

Although Dawson contends that we may affirm the trial court on the basis of his

alternative assertion regarding Geen's and Hanson's bankruptcy, that issue was never developed
below, and thus there are factual issues that remain undecided. See Leoris & Cohen LLC v.

McNiece, 226 Ill. App. 3d 591, 597 (1992).

-3-
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT
DIVISION FIVE

AMADO VALBUENA et al.,
Plaintiffs and Appellants,

B256378
(Los Angeles County
Super. Ct. No. BC508248)

v.
OCWEN LOAN SERVICING, LLC,
Defendant and Respondent.

APPEAL from a judgment of the Superior Court of Los Angeles County.
Robert Leslie Hess, Judge. Reversed.
Gomez & Simone, Mark A. Gomez and Stuart R. Simone for Plaintiffs and
Appellants.
Wright Finlay & Zak, Nicole S. Dunn and T. Robert Finlay for Defendant and
Respondent.

Plaintiffs Amado and Myrna Valbuena sued Ocwen Loan Servicing, LLC
(“Ocwen”) following their lender’s purchase of their residence at a non-judicial
foreclosure sale. They allege that Ocwen violated Civil Code section 2923.6, the
prohibition on “dual tracking” contained in the Homeowners Bill of Rights, when it
conducted a foreclosure sale of their property while their loan modification application
was pending. The trial court sustained Ocwen’s demurrer, ruling that plaintiffs’ failure to
allege tender of the loan balance defeated their claims. We disagree, and so reverse the
judgment.
FACTUAL AND PROCEDURAL BACKGROUND1
Plaintiffs purchased the real property located at 360 East 238th Place in Carson
(the “property”) in 2004. In August 2006, plaintiffs obtained from American Brokers
Conduit a $485,000 loan secured by the property; that loan was assigned to Deutsche
Bank in September 2011. At that time, plaintiffs were behind in their mortgage
payments, having suffered financial difficulties.
On September 26, 2011, T.D. Service Company, as trustee, recorded a Notice of
Default and Election to Sell Under Deed of Trust on the property. The notice of default
stated that plaintiffs were $21,181.11 in arrears as of September 30, 2011. A Notice of
Trustee’s Sale was recorded on December 22, 2011, setting a foreclosure sale for January
17, 2012. A second Notice of Trustee’s Sale was recorded on February 15, 2013, setting
the foreclosure sale date for March 14, 2013; the sale was later postponed until March 25,
2015. The lender acquired the property at the foreclosure sale on that date. A Trustee’s
Deed upon Sale was recorded on October 15, 2013.2

1

“We set forth the facts in accordance with the standard governing demurrers: we
assume the truth of all well-pleaded facts and accept as true all facts that may be implied
or inferred from the facts alleged.” (Morgan Phillips, Inc. v. JAMS/Endispute, L.L.C.
(2006) 140 Cal.App.4th 795, 798.)
2

At Ocwen’s request, we take judicial notice of the Trustee’s Deed upon Sale.
(Evid. Code, §§ 452, 459.)
2

As of March 1, 2013, after the second Notice of Trustee’s Sale was recorded,
Ocwen took over the servicing of plaintiffs’ mortgage loan. Ocwen sent plaintiffs a letter
dated March 13, 2013, which plaintiffs received on March 18, 2013, stating: “[A]s your
loan servicer, we are committed to helping YOU. We offer a full range of mortgage
assistance programs, and actively participate in the Obama Administration’s Home
Affordable Mortgage Program (HAMP). [¶] You may be able to lower your monthly
payments – APPLY NOW to find out what options are available to you!” The letter
explained the application process, and promised “a thorough review of your financial
situation.” The letter continued: “While we consider your request, we will not initiate a
new foreclosure action and we will not move ahead with the foreclosure sale on an active
foreclosure as long as we have received all required documents and you have met the
eligibility requirements. In the event that a foreclosure sale has been set and is within 30
days from this request for a HAMP application, the foreclosure sale will not be stopped
and the sale will take place on the scheduled date unless a complete HAMP application
with all required attachments and signatures is delivered to Ocwen no later than 7
business days prior to the scheduled foreclosure sale date.”
On March 21, 2013, plaintiffs responded to this letter by submitting paystubs, a
W-2, and bank statements to Ocwen. On March 23, 2013, after speaking with an Ocwen
representative, plaintiffs submitted additional financial documentation in support of their
loan modification application. By letter dated March 25, 2013 the date of the foreclosure
sale, Ocwen notified plaintiffs that they were not eligible for a loan modification because
“[a]s of the date of this letter your loan has a confirmed sale date within 7 days.”
Plaintiffs filed the instant lawsuit on May 7, 2013 and amended the complaint on
August 19, 2013 alleging causes of action for breach of contract, intentional and
negligent misrepresentation, promissory estoppel, wrongful foreclosure, unlawful
business practices, breach of the implied covenant of good faith and fair dealing, and “Set
Aside of Trustee’s Sale.” Ocwen demurred, and plaintiffs filed their second amended
complaint, the operative pleading herein. That complaint omitted the causes of action for
intentional misrepresentation, wrongful foreclosure and to set aside the foreclosure sale,
3

and added four new claims, for violation of the homeowner’s bill of rights, fraud,
negligence, and intentional infliction of emotional distress.3
Ocwen again demurred, contending that the second amended complaint failed to
state a cause of action upon which relief could be granted. The trial court agreed, stating
in its minute order that its grant of leave to amend did not authorize plaintiffs to allege
the new causes of action for negligence and intentional infliction of emotional distress,
and that the remaining causes of action were defective due to the absence of “pleading of
tender or exception to tender requirement even though this is post-foreclosure.” The
court sustained the demurrer without leave to amend, and subsequently entered judgment
in favor of Ocwen.
Plaintiffs timely appealed the judgment of dismissal.

DISCUSSION
“A demurrer tests the legal sufficiency . . . of the complaint. We independently
review the sustaining of a demurrer and determine de novo whether the complaint alleges
facts sufficient to state a cause of action or discloses a complete defense. (McCall v.
PacifiCare of Cal., Inc. (2001) 25 Cal.4th 412, 415.) We assume the truth of the properly
pleaded factual allegations, facts that reasonably can be inferred from those expressly
pleaded and matters of which judicial notice has been taken. (Schifando v. City of Los
Angeles (2003) 31 Cal.4th 1074, 1081.) We construe the pleading in a reasonable
manner and read the allegations in context. (Ibid.) We must affirm the judgment if the
sustaining of a general demurrer was proper on any of the grounds stated in the demurrer,
regardless of the trial court's stated reasons. (Aubry v. Tri–City Hospital Dist. (1992) 2
Cal.4th 962, 967.)” (Siliga v. Mortgage Electronic Registration Systems, Inc. (2013) 219
Cal.App.4th 75, 81.)
3

The record on appeal does not contain plaintiffs’ reply to Ocwen’s demurrer to the
first amended complaint, a reporter’s transcript of the hearing on that demurrer, or a
ruling on the demurrer. Thus, we do not know whether the trial court sustained Ocwen’s
demurrer to the causes of action for wrongful foreclosure and cancellation of instruments,
or plaintiffs simply chose to omit them from their second amended complaint.
4

Plaintiffs frame the issue in this appeal as follows: “[W]hether the Trial Court
erred in sustaining the Respondent’s Demurrer to the SAC in its entirety, concluding that
the entire case – which, among other things, alleges several statutory violations of the
California Homeowner’s Bill of Rights (‘HBOR’) – should be dismissed with prejudice
because Plaintiffs/Appellants did not allege tender of their entire loan balance in their
amended complaint.”
The Homeowner’s Bill of Rights (Civ.Code,4 §§ 2920.5, 2923.4-.7, 2924, 2924.9.12, 2924.15, 2924.17-.20) (“HBOR”), effective January 1, 2013, was enacted “to ensure
that, as part of the nonjudicial foreclosure process, borrowers are considered for, and
have a meaningful opportunity to obtain, available loss mitigation options, if any, offered
by or through the borrower’s mortgage servicer, such as loan modifications or other
alternatives to foreclosure.” (§ 2923.4.) Among other things, HBOR prohibits “dual
tracking,” which occurs when a bank forecloses on a loan while negotiating with the
borrower to avoid foreclosure. (§ 2923.6.) HBOR provides for injunctive relief for
statutory violations that occur prior to foreclosure (§ 2924.12, subd. (a)), and monetary
damages when the borrower seeks relief for violations after the foreclosure sale has
occurred. (§ 2924.12, subd. (b).)
Section 2923.6, the dual tracking prohibition in HBOR which plaintiff maintains
Ocwen violated, provides in pertinent part as follows:
“(b) It is the intent of the Legislature that the mortgage servicer offer the borrower
a loan modification or workout plan if such a modification or plan is consistent with its
contractual or other authority.
“(c) If a borrower submits a complete application for a first lien loan modification
offered by, or through, the borrower's mortgage servicer, a mortgage servicer, mortgagee,
trustee, beneficiary, or authorized agent shall not record a notice of default or notice of
sale, or conduct a trustee's sale, while the complete first lien loan modification
application is pending. A mortgage servicer, mortgagee, trustee, beneficiary, or

4

Unless otherwise noted, further statutory references are to the Civil Code.
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authorized agent shall not record a notice of default or notice of sale or conduct a trustee's
sale until any of the following occurs: [¶] (1) The mortgage servicer makes a written
determination that the borrower is not eligible for a first lien loan modification, and any
appeal period pursuant to subdivision (d) has expired. [¶] (2) The borrower does not
accept an offered first lien loan modification within 14 days of the offer. [¶] (3) The
borrower accepts a written first lien loan modification, but defaults on, or otherwise
breaches the borrower's obligations under, the first lien loan modification.
“(d) If the borrower’s application for a first lien loan modification is denied, the
borrower shall have at least 30 days from the date of the written denial to appeal the
denial and to provide evidence that the mortgage servicer’s determination was in error.
“(e) If the borrower’s application for a first lien loan modification is denied, the
mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a
notice of default or, if a notice of default has already been recorded, record a notice of
sale or conduct a trustee’s sale until the later of: [¶] (1) Thirty-one days after the
borrower is notified in writing of the denial. [¶] (2) If the borrower appeals the denial
pursuant to subdivision (d), . . . 15 days after the denial of the appeal. . . .
“(f) Following the denial of a first lien loan modification application, the
mortgage servicer shall send a written notice to the borrower identifying the reasons for
denial, including the following: [¶] (1) The amount of time from the date of the denial
letter in which the borrower may request an appeal of the denial of the first lien loan
modification and instructions regarding how to appeal the denial. . . . [¶] . . . [¶].
“(h) For purposes of this section, an application shall be deemed ‘complete’ when
a borrower has supplied the mortgage servicer with all documents required by the
mortgage servicer within the reasonable timeframes specified by the mortgage servicer.”
(§ 2923.6.)
HBOR provides remedies for violation of the foregoing statutory provision in
section 2924.12: “If a trustee’s deed upon sale has not been recorded, a borrower may
bring an action for injunctive relief,” which injunction shall remain in place “until the
court determines that the mortgage servicer . . . has corrected and remedied the violation
6

or violations giving rise to the action for injunctive relief.” (§ 2924.12, subd. (a)(1)-(2).)
After a trustee’s deed upon sale has been recorded, a borrower may sue for “actual
economic damages.” A material violation found by the court to be intentional or
reckless, or to result from willful misconduct, may result in a trebling of actual damages
or statutory damages of $50,000. (§ 2924.12, subd. (b).) “A court may award a
prevailing borrower reasonable attorney’s fees and costs in an action brought pursuant to
this section.” (§ 2924.12, subd. (i).)
Nothing in the language of HBOR suggests that a borrower must tender the loan
balance before filing suit based on a violation of the requirements of the law. Indeed,
such a requirement would completely eviscerate the remedial provisions of the statute.
Moreover, the rationale for the tender rule, “[I]t would be futile to set aside a foreclosure
sale on the technical ground that notice was improper, if the party making the challenge
did not first make full tender and thereby establish his ability to purchase the property”
(United States Cold Storage v. Great Western Savings and Loan Assn. (1995) 165
Cal.App.3d 1214, 1225), has no application here, where plaintiffs’ lawsuit is not based on
the premise of a defect in the giving of notice but on the statutory grounds laid out in
HBOR, and seeks monetary damages. Ocwen’s citation to case law predating the
enactment of HBOR to create a pleading requirement not contained in the statute is
unavailing. In short, we agree with plaintiffs that a tender of the amount due under the
loan is not required to state a cause of action under section 2923.6.
Ocwen also contends that the loan modification application submitted by plaintiffs
was neither timely nor complete. It argues, “an application is only deemed ‘complete’
‘when a borrower has supplied the mortgage servicer with all documents required by the
mortgage servicer within the reasonable timeframes specified by the mortgage servicer.’
[Citation.] Here, [plaintiffs] admit that they did not supply servicer Ocwen with all the
documents required per the timeframe specified in the March 13, 2013 Letter (‘Offer
Letter.’)” Thus, Ocwen asserts that plaintiffs’ allegation that they submitted a
“complete” loan modification application is a conclusory allegation insufficient to
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survive a demurrer, and that the untimeliness of the application is established by the
Offer Letter, Exhibit C to the second amended complaint.
In their second amended complaint, plaintiffs alleged that, after receiving the
Offer Letter on March 18, 2013 they responded by submitting the requested
documentation to Ocwen on March 21, 2013. Also around this time, they received notice
that the foreclosure sale previously scheduled for March 14, 2014 had been postponed
until March 25, 2014. On March 23, 2013 plaintiffs spoke with Ocwen’s representative
by telephone, and were informed that they “just need to submit some more documents to
make their loan modification application ‘complete.’” The Ocwen representative did not
tell them that, due to the pending sale date, it was already too late to apply for a loan
modification. Plaintiffs mailed the additional financial
Ocwen relies on the statute’s definition of a “complete” submission – that is, all
documents required by the mortgage servicer within the reasonable timeframe specified
by the mortgage servicer – to argue that the modification application was not complete
because it was not received seven or more days before the scheduled foreclosure sale.
However, the complaint alleges that the Offer Letter, dated March 13, 2014, by its own
terms required plaintiffs to submit a completed application by March 18, 2014, the same
day they received the offer in the mail. Plaintiffs contend that these facts at best create a
triable issue of whether Ocwen provided plaintiffs with a “reasonable timeframe” for
submission of a complete application, an issue not suitable for resolution on a demurrer.
We agree. In short, we conclude that by alleging the submission of the loan modification
application three days after receipt of the Offer Letter, and the transmittal of the
additional documents requested by Ocwen on the date of request, plaintiffs have
sufficiently alleged that a complete loan modification application was pending at the time
Ocwen foreclosed on their home in violation of section 2923.6.5

5

We note that several unpublished federal district court cases have concluded that a
plaintiff’s failure to allege tender of the loan balance does not alone defeat a plaintiff’s
section 2923.6 claim. (See Bingham v. Ocwen Loan Servicing, LLC (2014 WL 1494005
(N.D. Cal.); Stokes v. CitiMortgage, Inc. (2014 WL 4359193 (C.D. Cal.).)
8

The trial court sustained Ocwen’s demurrer to plaintiffs’ causes of action for
negligence and intentional infliction of emotional distress because it did not grant
plaintiffs leave to amend the complaint to add these new claims. Plaintiffs do not
challenge that ruling on appeal. Each of plaintiffs’ remaining causes of action (for breach
of contract, breach of the implied covenant of good faith and fair dealing, promissory
estoppel, fraud, negligent misrepresentation and violations of Business and Professions
Code section 17200 et seq.) were dismissed based upon the improper application of the
tender rule. Because the sufficiency of the factual allegations to support these causes
were not considered below, we reverse the trial court’s ruling on demurrer as to each of
them.

DISPOSITION
The judgment is reversed.

GOODMAN, J.

We concur:

MOSK, Acting P.J.

KRIEGLER, J.



Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to
article VI, section 6 of the California Constitution.
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Filed 6/19/15

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT
DIVISION FIVE

AMADO VALBUENA et al.,

B256378

Plaintiffs and Appellants,

(Los Angeles County
Super. Ct. No. BC508248)

v.
ORDER MODIFYING OPINION
AND CERTIFYING FOR
PUBLICATION
[NO CHANGE IN JUDGMENT]

OCWEN LOAN SERVICING, LLC,
Defendant and Respondent.

THE COURT:
It is ordered that the opinion filed herein on May 21, 2015, be modified as follows:
1. On page 8, the last sentence of the first full paragraph is deleted and the
following sentence is inserted in its place:
Plaintiffs mailed the additional financial documents requested by Ocwen
on that same day, and requested no further documents thereafter. Based on the
foregoing facts, plaintiffs alleged that their loan modification application was
“complete.”
2. On page 8, footnote 5 is deleted.
3. The following footnote, numbered 5, is inserted at the end of the first full
paragraph on page 7:
We note that several unpublished federal district court cases have
concluded that a plaintiff’s failure to allege tender of the loan balance does not
alone defeat a plaintiff’s section 2923.6 claim. (See Bingham v. Ocwen Loan
Servicing, LLC (N.D. Cal. Apr. 16, 2014, No. 13-CV-04040 LHK) 2014 U.S. Dist.
WL 1494005; Stokes v. CitiMortgage, Inc. (C.D. Cal. Sept. 3, 2014, No. CV 1400278 BRO (SHx)) 2014 U.S. Dist. WL 4359193.)
There is no change in the judgment.
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The opinion in the above-entitled matter filed on May 21, 2015, was not certified
for publication in the Official Reports. Good cause appearing, it is ordered that the
opinion shall be published in the Official Reports.

__________________
MOSK, Acting P.J.

___________________
GOODMAN, J.



Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to
article VI, section 6 of the California Constitution.
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No. 2-16-0228
Order filed January 30, 2017
NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1).
______________________________________________________________________________
IN THE
APPELLATE COURT OF ILLINOIS
SECOND DISTRICT
______________________________________________________________________________
WEST SUBURBAN BANK,

) Appeal from the Circuit Court
) of Du Page County.
Plaintiff-Appellee,
)
v.
) No. 10-CH-2609
)
2340 FRANKLIN PARK, LLC,
)
)
Defendant-Appellant
)
)
(J. William Carlson, Small Business Growth
)
Corporation, The United States Small
)
Business Administration, Demco, Inc.,
)
Hazchem Environmental Corporation, The
)
Finishing Company, Unknown Owners and
)
Nonrecord Claimants, Defendants; Giagnorio )
& Robertelli, Ltd., Alfred J. Chiappano,
)
MPSI, Inc., Fred Bucholz, not personally, but ) Honorable
as Du Page County Recorder of Deeds, TFC
) Bonnie M. Wheaton,
Properties LLC, Third-Party Defendants).
) Judge, Presiding.
______________________________________________________________________________
JUSTICE SCHOSTOK delivered the judgment of the court.
Justices Zenoff and Birkett concurred in the judgment.
ORDER
¶1

Held: Because notice of the foreclosure was not properly served, the trial court erred in
dismissing the defendant’s section 2-1401 petition. Instead, it should have
vacated the default judgment. The trial court correctly determined that the defect
in service was not apparent from the face of the record.
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¶2

The plaintiff, West Suburban Bank, issued a commercial mortgage loan to the defendant,

2340 Franklin Park, LLC.

The defendant defaulted on the loan, and the plaintiff filed a

foreclosure action against the property. After the plaintiff obtained judgments and the property
was sold, the defendant filed a petition under section 2-1401 of the Code of Civil Procedure
(Code) (735 ILCS 5/2-1401 (West 2014)) to set aside the judgment for lack of personal
jurisdiction. The defendant further argued that the jurisdictional defect appeared on the face of
the record. The plaintiff filed a motion to dismiss the defendant’s petition. The trial court
granted the plaintiff’s motion to dismiss and the defendant appealed. We reverse in part, affirm
in part and remand.
¶3
¶4

BACKGROUND
On September 24, 2007, the defendant entered into a commercial loan with the plaintiff

secured by a mortgage on the property located at 136 Commercial Avenue in Addison. The
defendant defaulted on the loan.

On May 10, 2010, the plaintiff filed a complaint for

commercial foreclosure. On May 11, 2010, the plaintiff filed a motion to appoint MPSI, Inc.,
License No. 117-000774, as the special process server for the case. The affidavit from MPSI in
support of the motion was signed by “Alfred J. Chiappano, Pres.” On May 11, 2010, the trial
court granted the plaintiff’s motion and appointed MPSI as the special process server.
¶5

Chiappano served process upon the defendant. The affidavit of service stated as follows:

“I, Alfred J. Chiappano, being duly sworn on oath state that I am an Illinois Licensed Private
Detective, License # 115-001110.” Chiappano stated in his affidavit that service of the summons
and complaint was made on the defendant through its registered agent on June 9, 2010, at 630
Dundee Road, #120, in Northbrook.
¶6

On August 10, 2010, the plaintiff filed a motion for an order of default against the

defendant. The trial court granted the motion and entered an order of default the same day. On
-2
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September 16, 2010, the property was sold at a judicial auction to a third party. The plaintiff
filed a motion to confirm the sale. On October 16, 2010, the trial court entered an order
approving the sale. The third party purchaser ultimately conveyed the property to a fourth party,
who subsequently conveyed the property to a fifth party, TFC Properties, LLC, the owner as of
May 2014.
¶7

In December 2015, about five years after the foreclosure sale, the defendant filed a

section 2-1401 petition for relief from judgment. The petition alleged that service was defective
because MPSI was not certified to act as a process server, as its license had expired, at the time
the defendant was served. Accordingly, the defendant argued that the trial court had never
acquired personal jurisdiction and the orders subsequently entered in the foreclosure action were
void. The defendant further argued that the defect appeared on the face of the record because the
affidavit of service indicated that Chiappano, in his individual capacity as an Illinois Licensed
Private Detective, had served the defendant, rather than the appointed process server, MPSI.
Finally, the defendant argued that since the jurisdictional defect appeared on the face of the
record, the subsequent purchasers were not bona fide purchasers. The defendant requested that
all orders in the foreclosure action be vacated; that the trial court make a finding that all
subsequent purchasers were not bona fide purchasers; and that it be awarded damages, attorneys’
fees and costs.
¶8

On January 4, 2016, the plaintiff filed a motion to dismiss under section 2-619(a)(9) of

the Code of Civil Procedure (Code) (735 ILCS 5/2-619(a)(9) (West 2014)).

The plaintiff

conceded that the underlying default judgment was void because MPSI’s license had expired at
the time it was appointed as process server. However, the plaintiff argued that any further relief
requested by the defendant was barred by section 2-1401(e) (735 ILCS 5/2-1401(e) (West 2014))
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because the lack of personal jurisdiction did not appear on the face of the record and, thus,
subsequent purchasers’ rights could not be affected.
¶9

On March 9, 2016, following a hearing, the trial court found that there was nothing on the

face of the record that would have indicated that service was improper and thus any subsequent
purchasers were bona fide purchasers. The trial court entered an order granting the plaintiff’s
motion and dismissing the defendant’s section 2-1401 petition with prejudice. 1
¶ 10

Thereafter, the defendant filed a timely notice of appeal.

¶ 11
¶ 12

ANALYSIS
At the outset, we note that the plaintiff argues that we lack jurisdiction to address this

appeal. The plaintiff notes that the Notice of Appeal indicates that the defendant is appealing
from “the Order entered on March 1, 2015 denying Defendants section 2-1401 petition *** to
quash service.” The plaintiff argues that the Notice of Appeal is deficient as there was neither a
court order dated March 1, 2015, nor a ruling denying a section 2-1401 petition. The plaintiff
argues that there was only a March 9, 2016 order granting a section 2-619 motion to dismiss the
defendant’s section 2-1401 petition.
¶ 13

Supreme Court Rule 303(b)(2) provides that a notice of appeal “shall specify the

judgment or part thereof or other orders appealed from and the relief sought from the reviewing
court.” Ill. S. Ct. R. 303(b)(2) (eff. Sept. 1, 2006). “The filing of a notice of appeal ‘is the
jurisdictional step which initiates appellate review.’” People v. Smith, 228 Ill. 2d 95, 104 (2008)
(quoting Niccum v. Botti, Marinaccio, DeSalvo & Tameling, Ltd., 182 Ill. 2d 6, 7 (1998)).

1

The defendant’s section 2-1401 petition also contained a second count, based on fraud,

against certain third-party defendants. That count was also dismissed and is not part of this
appeal.
-4
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Unless there is a properly filed notice of appeal, the appellate court lacks jurisdiction over the
matter and is obliged to dismiss the appeal. Id.
¶ 14

A notice of appeal confers jurisdiction on a court of review to consider only the

judgments or parts thereof specified in the notice of appeal. Burtell v. First Charter Service
Corp., 76 Ill. 2d 427, 433 (1979). However, a notice of appeal must be liberally construed. Id.
As stated by our supreme court:
“The notice of appeal serves the purpose of informing the prevailing party in the trial
court that the unsuccessful litigant seeks a review by a higher court. Briefs, and not the
notice of appeal itself, specify the precise points to be relied upon for reversal. Courts in
this State and the Federal courts have repeatedly held that a notice of appeal will confer
jurisdiction on an appellate court if the notice, when considered as a whole, fairly and
adequately sets out the judgment complained of and the relief sought so that the
successful party is advised of the nature of the appeal. [Citations.] Unless the appellee is
prejudiced thereby, the absence of strict technical compliance with the form of the notice
is not fatal, and where the deficiency in the notice is one of form only, and not of
substance, the appellate court is not deprived of jurisdiction. [Citations.]” Id. at 433-34.
¶ 15

In the present case, reading the notice of appeal liberally, as we must, the defendant made

clear that it was appealing from the order denying its section 2-1401 petition to quash service.
The defendant only filed one section 2-1401 petition. The only order entered that denied the
relief requested in that petition was the March 9, 2016, order granting the plaintiff’s motion to
dismiss the section 2-1401 petition.

Accordingly, we hold that the notice of appeal was

sufficient to advise the plaintiff of the nature of the appeal and thus sufficient to confer
jurisdiction on this court to review the propriety of the trial court’s March 9, 2016 order.

-5
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¶ 16

On appeal, the defendant argues that the trial court erred in dismissing its section 2-1401

petition. The defendant notes that the plaintiff conceded that service of process was improper.
The defendant argues that the trial court, due to the defective service, should have entered an
order vacating the default judgment, not dismissing its petition. The defendant further argues
that the trial court erred in finding that the defect in service was not apparent on the face of the
record. The defendant asserts that the defective service was apparent on the face of the record
because the affidavit of service indicated that it was served by Chiappano, not the appointed
process server, MPSI, and, thus, any subsequent purchaser would not be a bona fide purchaser.
¶ 17

“Section 2-1401 establishes a comprehensive, statutory procedure that allows for the

vacatur of a final judgment older than 30 days.” People v. Vincent, 226 Ill. 2d 1, 7 (2007). The
purpose of a section 2-1401 petition is to bring to the attention of the trial court facts that, if
known at the time of judgment, would have precluded its entry. Paul v. Gerald Adelman &
Associates, Ltd., 223 Ill. 2d 85, 94 (2006). When a trial court enters a judgment on the pleadings
or a dismissal in a section 2-1401 proceeding, review is de novo. Vincent, 226 Ill. 2d at 18.
Additionally, appeals from dismissals pursuant to section 2-619 of the Code are also subject to
de novo review. Rogalla v. Christie Clinic, P.C., 341 Ill. App. 3d 410, 413 (2003).
¶ 18

Typically, to be entitled to relief under section 2-1401, the petitioner must set forth

specific factual allegations supporting: (1) the existence of a meritorious defense or claim; (2)
due diligence in presenting the defense or claim to the circuit court in the original action; and (3)
due diligence in filing the petition. Smith v. Airoom, Inc., 114 Ill. 2d 209, 220-21 (1986). In
general, a section 2-1401 petition must be filed within two years of the entry of judgment. 735
ILCS 5/2-1401(c) (West 2014). However, when the petitioner alleges that the judgment is void,
the allegation of voidness “substitutes for and negates the need to allege a meritorious defense
and due diligence” and the two-year limitations period does not apply. Sarkissian v. Chicago
-6
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Board of Education, 201 Ill. 2d 95, 103-104 (2002). A judgment that is entered without personal
jurisdiction over a party is void and can be attacked directly or collaterally at any time.
Citimortgage, Inc. v. Cotton, 2012 IL App (1st) 102438, ¶ 13.
¶ 19

Personal jurisdiction may be established by service of process in accordance with

statutory requirements. BAC Home Loans Servicing, LP v. Mitchell, 2014 IL 116311, ¶ 18.
Strict compliance with the statutes governing the service of process is required before a court
will acquire personal jurisdiction over the person served. Sarkissian, 201 Ill. 2d at 109. A
foreclosure judgment entered without valid service of process is void. Bank of New York Mellon
v. Karbowski, 2014 IL App (1st) 130112, ¶ 12. “Where service of process is not obtained in
accordance with the requirements of the statute authorizing service of process, it is invalid, no
personal jurisdiction is acquired, and any default judgment rendered against a defendant is void.”
Schorsch v. Fireside Chrysler-Plymouth, Mazda, Inc., 172 Ill. App. 3d 993, 998 (1988).
¶ 20

Subsection (a) of the statute that governs who may service process in Illinois provides

that “[p]rocess shall be served by a sheriff” or, in counties with populations of less than 2
million, “process may be served, without special appointment, by a person who is licensed or
registered as a private detective under the Private Detective, Private Alarm, Private Security,
Fingerprint Vendor, and Locksmith Act of 2004 [(Private Detective Act) (225 ILCS 447/5-5 et
seq. (West 2008))] or by a registered employee of a private detective agency certified under that
Act as provided in Section (a-5).” (Emphasis added.) 735 ILCS 5/2–202(a) (West 2008).
¶ 21

Subsection (a-5) governs the service of process through special process servers appointed

by the court, and it provides:
“Upon motion and in its discretion, the court may appoint as a special process server a
private detective agency certified under the Private Detective * * * Act * * *. Under the
appointment, any employee of the private detective agency who is registered under that
-7
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Act may serve the process. The motion and the order of appointment must contain the
number of the certificate issued to the private detective agency by the Department * * *.
A private detective or private detective agency shall send, one time only, a copy of his,
her, or its individual private detective license or private detective agency certificate to the
county sheriff in each county in which the detective or detective agency or his, her, or its
employees serve process, regardless of size of the population of the county. As long as
the license or certificate is valid and meets the requirements of the Department * * *, a
new copy of the current license or certificate need not be sent to the sheriff.” (Emphasis
added.) 735 ILCS 5/2-202(a-5) (West 2008).
The provision also defines who is a “registered employee” of a private detective agency and
requires the agency to maintain a list of such employees and to provide the list under certain
circumstances. Id.
¶ 22

Here, the plaintiff conceded that service on the defendant was improper. As MPSI’s

license had expired before the plaintiff moved to appoint it as special process server, its
certificate was invalid. It therefore was not eligible for appointment under section 2-202(a-5) of
the Code. West Suburban Bank v. Advantage Financial Partners, LLC, 2014 IL App (2d)
131146, ¶ 18. Accordingly, MPSI could not legally act as a licensed private detective agency at
the time of its appointment as a special process server, and any service by MPSI or any of its
employees upon the defendant was invalid. Id. ¶¶ 18-19. The defect in the service of process
was sufficient to render the default judgment void. Id. ¶ 21. Accordingly, the trial court erred in
dismissing the defendant’s section 2-1401 petition. To the extent the petition sought to have the
default judgment vacated, it should have been granted.
¶ 23

The defendant further argues that the trial court erred in finding that the defect in service

was not apparent on the face of the record. This is important because section 2-1401(e) of the
-8
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Code provides that where the underlying judgment is void but the lack of jurisdiction did not
affirmatively appear in the record when judgment was entered, the subsequent vacating of the
judgment does not affect any “right, title or interest” in any real property acquired by third
parties. 735 ILCS 5/2-1401(e) (West 2012). A bona fide purchaser, one who takes title “in good
faith for value,” takes “free of any interests of third persons, except such interests of which he
has notice.” Daniels v. Anderson, 162 Ill. 2d 47, 57 (1994). If bona fide purchasers were not so
protected, “our laws requiring the registration of deeds would be useless if not worse.” Petta v.
Host, 1 Ill. 2d 293, 304 (1953).
¶ 24

The defendant argues that the defect was apparent on the face of the record because the

affidavit of service was signed by Chiappano in his individual capacity, and not as an employee
of MPSI. The defendant contends that because the affidavit of service did not indicate that
Chiappano was an employee of MPSI, the appointed process server, the defect was apparent to a
third-party purchaser.
¶ 25

We agree with the trial court that the defect in service was not apparent on the face of the

record. Under section 2-202 of the Code, a private detective agency can be appointed as a
special process server and any employee of that private detective agency may serve process. 735
ILCS 5/2-2-2(a-5) (West 2014). However, section 202 does not require that a process server
state, in the affidavit of service, in what capacity he or she served the summons. Moreover, the
May 11, 2010, order appointing MPSI as process server, was signed by “Alfred J. Chiappano,
Pres.” The face of the record thus indicated that Chiappano was an employee of MPSI. As such,
the affidavit of service signed by Chiappano appeared on its face to comply with the provision in
section 2-202(a-5) that allowed an employee of the appointed private detective agency to serve
process.

-9

2017 IL App (2d) 160228-U
¶ 26

Further, the affidavit of service in this case complied with section 2-204. Pursuant to

section 2-204 of the Code (735 ILCS 5/2-204 (West 2008)), service upon a private corporation is
obtained “(1) by leaving a copy of the process with its registered agent or any officer or agent of
the corporation found anywhere in the State; or (2) in any other manner now or hereafter
permitted by law.” 735 ILCS 5/2-204 (West 2012). In the present case, the affidavit of service
indicated that the defendant’s registered agent was served with the summons and complaint.
Accordingly, on the face of the record, the service of process appeared to comply with the
requirements of sections 2-202 and 2-204, and nothing in either of those sections required the
process server’s employment status to be included in the affidavit of service.
¶ 27

In arguing that the defect in service appeared on the face of the record, the defendant

relies on Concord Air, Inc. v. Malarz, 2015 IL App (2d) 140639. In Malarz, service was
attempted on the wrong person at the wrong address, with the defect evident from the materials
filed along with the plaintiff’s affidavit of nonservice. Id. at ¶ 44. Malarz is easily distinguished
on the facts because the issue in the present case is not whether the proper person was served.
Rather, the issue is the legal status of the process server. Unlike Malarz, the defect in service in
the present case was not apparent on the face of the record.
¶ 28
¶ 29

CONCLUSION
For the foregoing reasons, we reverse the trial court’s order granting the plaintiff’s

motion to dismiss and remand for an order vacating the default judgment of foreclosure.
However, we affirm the trial court’s finding that the defect in service was not apparent on the
face of the record and that the subsequent purchasers were bona fide. The cause is remanded for
further proceedings consistent with this order.
¶ 30

Affirmed in part and reversed in part; cause remanded.
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PER CURIAM.
The Lacombes, defendants below, appeal the final judgment of foreclosure
against them and in favor of Deutsche Bank National Trust Co., as Trustee for
Long Beach Mortgage Loan Trust 2006-2 (“Deutsche Bank”). Appellants assert

that the evidence presented at the bench trial was insufficient to support the trial
court’s judgment because Deutsche Bank’s documents and witness did not prove
the bank’s standing to bring the foreclosure action. We agree and the judgment is
thus reversed.
Because the final judgment was based on a bench trial and Appellants
challenge the sufficiency of the evidence to support the judgment, the general rule
requiring specific contemporaneous objection to preserve the asserted error for
appeal does not apply. Rather, rule 1.530(e), Florida Rules of Civil Procedure
allows review of the sufficiency of the evidence despite any deficiencies in the
objections made at trial and absence of post-trial motions. Rule 1.530(e) applies to
appeals challenging the sufficiency of the evidence in mortgage foreclosure actions
after bench trial. See Correa v. U.S. Bank N.A., 118 So. 3d 952, 954 (Fla. 2d DCA
2013).

Accordingly, Appellants’ challenge to the sufficiency of the evidence is

properly before this court.
We review the sufficiency of the evidence to prove standing to bring a
foreclosure action de novo.

Dixon v. Express Equity Lending Grp., 125 So. 3d

965 (Fla. 4th DCA 2013).
Deutsche Bank commenced its foreclosure action on February 19, 2008, by
filing its complaint, together with a promissory note payable to Tower Mortgage
and Financial Services and secured by a mortgage on Appellants’ residential real
2

property. The note was “payable to order” under section 673.1091, Florida Statutes
because it specifically named Tower Mortgage as the payee. The note itself did
not contain any indorsement, but an allonge signed by a representative of Tower
Mortgage was attached to the note and filed with the complaint. 1 The allonge was
a “special indorsement” because it named a specific payee, Long Beach Mortgage
Company. § 673.2051(1), Fla. Stat. Negotiation of the note thus required both
possession and an indorsement by Long Beach Mortgage Company. Id.
Deutsche Bank alleged in its complaint that it was the owner of the note. In
every pleading and other filing, Appellants denied this allegation. Appellants
raised the affirmative defense that Deutsche Bank lacked standing to enforce the
note and failed to acquire an interest in the note prior to the filing of the lawsuit.
See Mazine v. M & I Bank, 67 So. 3d 1129 (Fla. 1st DCA 2011) (party seeking
foreclosure must prove it owns and holds note and mortgage to establish standing).
Accordingly, throughout the litigation Appellants disputed the fact of Deutsche
Bank’s right to enforce the note and attendant standing to maintain an action for
foreclosure. Deutsche Bank’s ownership of the note was thus an issue it was
required to prove. Gee v. U.S. Bank Nat. Ass’n, 72 So. 3d 211, 214 (Fla. 5th DCA
2011) (“When [defendant] denied that U.S. Bank had an interest in the Mortgage,
1

“In essence, an allonge is simply an elegant-sounding legal term for a
supplemental attachment to a note in which endorsements to subsequent note
holders may be identified.” Wells Fargo Bank, N.A. v. Bohatka, 112 So. 3d 596,
598 (Fla. 1st DCA 2013).
3

ownership became an issue that U.S. Bank, as the plaintiff, was required to
prove.”).
At trial, as proof of its ownership and standing to enforce the note, Deutsche
Bank presented the testimony of Andrew Benefield, case manager for Select
Portfolio Servicing (“SPS”), and five exhibits.
Exhibit 1 was a Limited Power of Attorney under which SPS obtained
certain powers from JPMorgan Chase Bank, N.A. (described as “Master Servicer”)
and Deutsche Bank National Trust Company as Trustee (described as “Trustee”)
“in connection with all mortgage or other loans serviced by Master Servicer”
including foreclosure on the Trustee’s interest in mortgage notes. Attached to the
Power of Attorney was Exhibit A, a list of thirty-five “Pooling and Servicing
Agreements” governing groups of “asset-backed certificates.” While exhibit 1
shows that JPMorgan Chase and Deutsche Bank transferred certain powers to SPS
in 2013, it is not clear from Exhibit 1 or Mr. Benefield’s testimony that the
particular note and mortgage executed by Appellants in 2005 and endorsed by
Tower Mortgage to Long Beach Mortgage Company is one of the mortgages
affected by one of the multitude of pooling and servicing agreements referenced in
the attachment.
Exhibit 2 consisted of the note and mortgage. As previously noted, the only
indorsement of the note was from Tower Mortgage to Long Beach Mortgage
4

Company.
Deutsche Bank’s Exhibit 3 consisted of a collection of nine pages from one
or more documents. The first page of this exhibit is a title page of a Pooling and
Servicing Agreement with the phrase “dated as of March 1, 2006” under the title.
The parties listed on this page are Long Beach Securities Corp., Long Beach
Mortgage Company, and Deutsche Bank National Trust Company. The next five
pages of the exhibit are signature and notarization pages. The seventh page is
entitled “Summary of Terms” and states:
The following summary highlights selected information from this
prospectus supplement. It does not contain all of the information that
you need to consider in making your investment decision. To
understand the terms of the offered certificates, read carefully this
entire prospectus supplement and the accompanying prospectus.
The final three pages of Exhibit 3 appear to be computer-generated print-outs of
single lines of data which might or might not correspond to Appellants’ note and
mortgage. These pages were not authenticated by the witness and their significance
was not explained by Mr. Benefield’s testimony or any other evidence.

See

LaFrance v. U.S. Bank Nat. Ass’n, 141 So. 3d 754, 756 (Fla. 4th DCA 2014)
(reversing summary judgment for Bank due to failure of proof that Bank was
owner of note prior to filing of complaint; loan servicing records without any
explanation failed to prove Bank was owner of note).
Although Mr. Benefield repeatedly testified that he was relying on “the
5

pooling and servicing agreement” for proof that Deutsche Bank had standing to
enforce the note, no actual pooling and servicing agreement, indorsement, or other
evidence of negotiation of the note at issue from Long Beach Mortgage Company
to any entity is contained in Plaintiff’s Exhibit 3 or elsewhere in the record.
Deutsche Bank’s evidence to prove its right to enforce the Note, including Mr.
Benefield’s testimony, is incoherent. Mr. Benefield testified that he did not know
why pooling and service agreements were so entitled, did not know whether
Exhibit 3 was a composite exhibit from several documents or an incomplete copy
of a single document, and did not address the meaning of the page which
referenced a “Prospectus Settlement” and “information . . . to consider in making
your investment decision.” Exhibit 3 fails to support any finding that the Note
between Tower Mortgage and the Lacombes was ever negotiated, by subsequent
indorsement or otherwise, to Deutsche Bank. The composite document admitted
as Exhibit 3 and the testimony of Mr. Benefield were not competent or substantial
evidence even to tend to prove Deutsche Bank’s standing to enforce the Note.
Exhibit 4 was a copy of a letter entitled “Notice of Intent to Accelerate,”
addressed to Mrs. Lacombe from Washington Mutual in Chatsworth California,
dated December 5, 2007. The letter has no certificate of service, return receipt, or
other indication from a courier or delivery service that it was actually received by
the addressee. Appellants’ pleadings consistently denied ever receiving this letter.
6

Although Mr. Benefield was questioned about this document, he had no personal
information about its authenticity or delivery. It was never suggested that he ever
worked for Washington Mutual or had any knowledge about the creation of the
letter or about Washington Mutual’s business practices regarding such letters, as
would be required to admit the hearsay document as a business record. See §
90.803(6), Fla. Stat.
Finally, Deutsche Bank’s Exhibit 5 was submitted as a “payment history”
for the debt at issue. The computer-generated pages indicate preparation by SPS
for some pages and Washington Mutual Bank for other. Counsel for Appellants
objected to the lack of foundation to admit this hearsay document into evidence
and noted that Mr. Benefield was not a records custodian for SPS or any of the
previous loan servicers. See §§ 90.801, 90.803(6), Fla. Stat. The court overruled
the objection without discussion and the document was admitted into evidence.
It is well-settled that:
A plaintiff who is not the original lender may establish standing to
foreclose a mortgage loan by submitting a note with a blank or special
endorsement, an assignment of the note, or an affidavit otherwise
proving the plaintiff’s status as the holder of the note. McLean v. JP
Morgan Chase Bank Nat’l Ass’n, 79 So. 3d 170, 173 (Fla. 4th DCA
2012). But standing must be established as of the time of filing the
foreclosure complaint.
Focht v. Wells Fargo Bank, N.A., 124 So. 3d 308, 310 (Fla. 2d DCA 2013)
(footnote omitted). Even if exhibits 1, 3, 4 and 5—admitted by the trial court—had
7

been relevant, properly authenticated, and qualified for the business records
exception to the hearsay rule, see Hunter v. Aurora Loan Services, LLC, 137 So.
3d 570 (Fla. 1st DCA 2014), none of Deutsche Bank’s exhibits qualifies as an
indorsement from Long Beach Mortgage to Deutsche Bank, an assignment from
Long Beach Mortgage to Deutsche Bank, or an affidavit otherwise proving the
plaintiff’s standing to bring the foreclosure action on the note and mortgage at
issue as a matter of law. Likewise, the record contains no assertion or proof by
Deutsche Bank of its standing under any means identified in section 673.3011,
Florida Statutes. See Mazine v. M & I Bank, 67 So. 3d 1129, 1130 (Fla. 1st DCA
2011).

Absent evidence of the plaintiff’s standing, the final judgment must be

reversed.
Appellants also challenge the trial court’s pre-trial denial of their motion for
summary judgment. However, the trial of the issue of fact regarding plaintiff’s
right to enforce the note via ownership thereof rendered any error in the denial of
summary judgment moot. Sunrise Lakes Condo. Apts., Phase III, Inc. v. Frank, 73
So. 3d 901 (Fla. 4th DCA 2011).
We decline to remand the case for the presentation of additional evidence
because “appellate courts do not generally provide parties with an opportunity to
retry their case upon a failure of proof.” Morton’s of Chicago, Inc. v. Lira, 48 So.
3d 76, 80 (Fla. 1st DCA 2010). Deutsche Bank filed its complaint in 2008 and had
8

more than five years until the eventual trial to produce competent evidence to
prove its right to enforce the note at the time the suit was filed and prove the
amount of the indebtedness. When Deutsche Bank finally tried its case in mid2013, it relied upon a note secured by a mortgage payable to the order of the
original lender, a specific indorsement transferring the debt to an entity other than
Deutsche Bank, a single witness employed by the latest in a succession of “loan
servicers,” and upon unauthenticated, largely unexplained papers it advanced as
proof of its standing. This failure of proof after ample opportunity is no reason to
provide Deutsche Bank with a second opportunity to prove its case on remand.
See Wolkoff v. American Home Mortg. Servicing, Inc., ___ So. 3d ___, 39 Fla. L.
Weekly D1159, 2014 WL 2378662 (Fla. 2d DCA May 30, 2014); Correa v. U. S.
Bank, N.A., 118 So. 3d 952, 956 (Fla. 2d DCA 2013).
The final judgment of foreclosure is reversed due to the insufficiency of the
evidence to support the judgment. This case is remanded for the entry of an order
of involuntary dismissal of the action.
BENTON and CLARK, JJ., CONCUR; OSTERHAUS, J., CONCURS IN
RESULT.
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Rule 1.120(a), Fla. R. Civ. P.
RULE 1.120. PLEADING SPECIAL MATTERS
(a) Capacity. It is not necessary to aver the capacity of a party to sue or be sued, the authority of a party
to sue or be sued in a representative capacity, or the legal existence of an organized association of
persons that is made a party, except to the extent required to show the jurisdiction of the court. The
initial pleading served on behalf of a minor party shall specifically aver the age of the minor party. When
a party desires to raise an issue as to the legal existence of any party, the capacity of any party to sue or
be sued, or the authority of a party to sue or be sued in a representative capacity, that party shall do so
by specific negative averment which shall include such supporting particulars as are peculiarly within the
pleader’s knowledge.
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Rule 1.110(b), Fla. R. Civ. P.
RULE 1.110. GENERAL RULES OF PLEADING
(b) Claims for Relief. A pleading which sets forth a claim for relief, whether an original claim,
counterclaim, crossclaim, or third-party claim, must state a cause of action and shall contain (1) a short
and plain statement of the grounds upon which the court’s jurisdiction depends, unless the court
already has jurisdiction and the claim needs no new grounds of jurisdiction to support it, (2) a short and
plain statement of the ultimate facts showing that the pleader is entitled to relief, and (3) a demand for
judgment for the relief to which the pleader deems himself or herself entitled. Relief in the alternative
or of several different types may be demanded. Every complaint shall be considered to demand general
relief.
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59 Am.Jur.2d Parties § (1971)
“Capacity to sue” is an absence of legal disability which would deprive a party of the right to come into
court.
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Plumbers Loc. U.N. 519 Miami Fla. V. Serv. Plbg., 401 F. Supp. 1008 (1975)

PLUMBERS LOC. U.N. 519, MIAMI FLA. v. SERV. PLBG., (1975)
401 F. Supp. 1008
PLUMBERS LOCAL UNION NO. 519 OF MIAMI, FLORIDA, a labor organization, et
al., Plaintiffs, v. SERVICE PLUMBING CO., INC., and AJA Plumbing Co.,
Inc., Florida Corporations, Defendants.
No. 74-1253-Civ-CF.
United States District Court, S.D. Florida.
October 9, 1975.
West Page 1009
Kaplan, Dorsey, Sicking & Hessen, P.A., Miami, Fla., for
plaintiffs.
Ronald L. Davis, P.A., Miami, Fla., for Service Plumbing.
Sibley, Giblin, Levenson & Ward, Miami Beach, Fla., for AJA Plumbing.
MEMORANDUM OPINION
FULTON, Chief Judge.
I. BACKGROUND
On September 27, 1974, Plumbers Local Union No. 519 of Miami, Florida ("Union") and Sam Long,
Elmer Frischolz, H.D. Salyers, Joseph L. Cole, Robert E. Lee, Ben Markowitz, Joseph Goldman, and Robert
Hildebrandt as Trustees of Plumbers Local Union No. 519 Health & Welfare Fund, Pension Fund,
Vacation Benefit Fund, and Joint Apprentice and Educational Committee ("Trustees") brought suit
against Service Plumbing Co., Inc. ("Service") and West Page 1010 AJA Plumbing Co., Inc. ("AJA") to
enforce a collective bargaining agreement signed by the defendant Service. Jurisdiction was based upon
the Labor Management Relations Act, 29 U.S.C. § 185(a).
Plaintiffs' complaint covers the time period from April 16, 1973 through November 4, 1974. Two
collective bargaining agreements entered into between the plaintiff Union and Service were admitted
into evidence: the original contract ("agreement"), Exhibit 1-B, which covered the time period April
16, 1973 to April 15, 1974; and a supplemental contract ("supplemental agreement"), Exhibit 1-A, which
provided that the terms and conditions of the agreement would remain in effect until April 30, 1975,
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except as changed in the supplemental agreement. Examination of the supplemental agreement
indicates that the changes consisted of increases in the wage rates and hourly fringe benefit payments,
and did not consist of substantive changes.
Plaintiffs have alleged that the defendant AJA is bound by the agreement signed by Service because of
Article I, section 6(b) of the agreement which provides in pertinent part:
"If any Employer . . . controls or operates any other business within the trade and territorial jurisdiction
of the Union, such other business entity shall either have a signed Agreement with the Union or this
Agreement shall be interpreted as including such business entity under the term `Employer'."
Alternatively, plaintiffs have alleged that the defendant AJA was an alter ego of Service so that AJA was
bound by the agreement signed by Service.
Plaintiffs have contended that the defendants are obligated to pay the following sums to the plaintiff
Trustees: the amount of fringe benefit contributions due and owing by each defendant, as provided in
Article VI, sections 1 and 2 of the agreement, and Article I, sections C and D of the supplemental
agreement; a 10% service charge on the late contributions, as provided for in Article VI, section 6 of the
agreement; a 10% service charge on late contributions as to contributions relating to Service employees
which were paid by Service but were paid late, as provided in Article VI, section 6 of the agreement;
plaintiffs' accountants' fees, attorneys' fees and costs. In addition, plaintiffs have contended that the
defendants are obligated to pay to the individual employees "waiting time pay" as defined in the
agreement in Article VI, section 6, as follows:
"If contributions or withholdings required to be paid are not paid in full [timely] . . ., the Employer
shall be considered delinquent. In such case, the Employer shall pay to each employee on whose behalf
the delinquent payments were to have been made, a sum equal to eight (8) hours of fringe benefit
contributions and withholdings, as waiting pay . . ." (emphasis added)
Thus, waiting time pay is an amount of money due to the individual employees if the fringe benefit
contributions were not made to the trustees in the time period provided in the agreement.
In their answers AJA denied that it was bound by the agreement entered into between Service and the
Union, and Service denied that the monies described above were due and owing.
In their joint pre-trial stipulation filed with the Court on April 17, 1975, the parties stipulated that the
following facts would require no proof at trial:
1. The plaintiffs, as Trustees, have standing to bring this suit.
2. The plaintiff Union has standing to bring this suit.
3. The jurisdictional requirements for bringing this suit have been met. West Page 1011
4. Defendants were engaged in a business affecting commerce within the meaning of the Labor
Management Relations Act.
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5. Copies of the agreement and the supplemental agreement, attached to the complaint, are
genuine.
6. The plaintiff Trustees are entitled to recover their attorneys' and accountants' fees should any
delinquencies be shown to be due.
The case was tried before the Court without a jury on July 14, 1975. At the conclusion of presentation
of all the evidence, the Court ordered the parties to submit post-trial briefs. The Court has carefully
considered all of the evidence and all of the parties' submissions.
II. PLAINTIFF'S CAPACITY TO SUE
At the conclusion of the trial and in their post-trial briefs, counsel for the defendants asserted that
plaintiffs had failed to prove their capacity to maintain this action as they had introduced no evidence to
establish that the plaintiff Union was in fact a legally organized union, that any of the named plaintiffs
were the trustees of the various trusts, or that the trusts were actually in existence. In their reply
memorandum, plaintiffs correctly noted that Rule 9(a) of the Federal Rules of Civil Procedure provides
that it is not necessary to aver capacity of a party to sue or the legal existence of an organized
association of persons that is made a party, except to the extent required to establish jurisdiction.
"When a party desires to raise an issue as to the legal existence of any party or the capacity of any party
to sue . . . or the authority of a party to sue . . . in a representative capacity, he shall do so by specific
negative averment, which shall include such supporting particulars as are peculiarly within the pleader's
knowledge." Fed.R.Civ.P. 9(a).
If defendants wished to raise the issue of plaintiffs' capacity, Rule 9(a) required them to do so by a
specific negative averment, which includes supporting particulars. Neither of the defendants' answers
contained such specific denials. Rather, each defendant only denied its knowledge of plaintiffs' capacity,
which is insufficient to raise the issue of plaintiffs' capacity. Tractortechnic Gebrueder Kulenkempft &
Co. v. Bousman, 301 F. Supp. 153 (E.D.Wis. 1969); Volkswagenwerk Aktiengesellschaft v. Dreer, 253 F.
Supp. 37 (E.D.Pa. 1966); Montellier v. United States, 202 F. Supp. 384 (E.D.N.Y. 1962), aff'd on other
grounds, 315 F.2d 180 (2d Cir. 1963). Generally, failure to raise the issue of plaintiffs' capacity by a
specific negative averment has been held to constitute a waiver of that defense. Montellier v. United
States, supra. SeeSummers v. Interstate Tractor and Equipment Co., 466 F.2d 42 (9th Cir. 1972); Marston
v. American Employers Insurance Co., 439 F.2d 1035 (1st Cir. 1971).
In their pre-trial stipulation, the parties stipulated that the plaintiff Union and the plaintiffs Trustees
have standing to bring this suit. The stipulation does not list the capacity of plaintiffs as an issue of fact
to be litigated.
For all of the foregoing reasons, the Court concludes that defendants' tardy attempt to raise the issue
of plaintiffs' capacity is unfounded particularly in light of the parties' stipulation. Since the parties
stipulated that the plaintiffs have standing to bring this action, no evidentiary finding by the Court is
necessary.
III. FACTS
Except for the issue of plaintiffs' capacity to sue, discussed above, defendants have not disputed the
underlying facts. Defendant Service was in the business of plumbing contracting and repairs with its
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principal place of business in Dade County, Florida. Service's business affected commerce within the
meaning of the Labor Management Relations Act. Service paid the Union wage scale to its plumbers.
About three West Page 1012 months prior to the incorporation of AJA, in January or February, 1974,
Somerset Construction Company invited Fred Krutel, president of Service, to bid on the plumbing
subcontracting job at the Costa del Sol, at 36th Street, northwest area of Dade County, Florida. The work
bid on consisted of installation of plumbing facilities in new construction. Krutel's bid was successful.
Steven D. Taylor, vice president of Service, testified that AJA was formed specifically to perform the
Costa del Sol job. Krutel testified that AJA's incorporation in April, 1974 was after he was awarded the
Costa del Sol job. Irwin Stolberg, Secretary-Treasurer of Service, testified that AJA was formed to
perform the Costa del Sol job because it was a nonunion job, that Service could have performed it but
would have had to pay the higher union wage scale and "probably never could have gotten the job
because our work costs would have been higher." Transcript of Trial Proceedings ("TT") at 51. Stolberg
testified that Nat Fectner, a master plumber, was paid a fee for use of his license to allow AJA to do
business as a plumbing contractor. Fectner performed no services or labor for AJA, but his license was
used, rather than Taylor's since Taylor's license was being used by Service. When AJA was formally
incorporated, Krutel, Taylor and Stolberg were its officers and directors.
The evidence showed that Service and AJA interchanged and commingled funds and employees. The
two corporations had common officers, stockholders, and managers, and were both operated from a
common office. The capitalization for each corporation was, at times, furnished by the other corporation
and the salaries and expenses of one were, at times, paid by the other.
Stephen Kass, a staff accountant employed by Caplan, Morrison, Brown & Company, a certified public
accounting firm in Miami, Florida, testified that he had inspected the books and records of Service and
AJA and performed an audit of both companies. Composite Exhibit No. 9, summaries of the payroll
records and supplemental schedule; Exhibit No. 8, a shop audit of Service for the period April 16, 1973
through November 4, 1974; and Exhibit No. 10, a shop audit of AJA for the period April 1, 1974 through
May 1, 1975, were received in evidence. Kass testified that the purpose of a shop audit is to compare
the hours worked by the employees of a company with the hours reported to the administrator of a
Trust Fund to find out how much money may be due to the Fund. Kass testified that he prepared
summaries of his findings and that they had been received in evidence as Composite Exhibit No. 9,
Exhibit No. 8 and Exhibit No. 10.
Kass testified that as to Service he found that the total delinquent amount due to the Trustees was
$9,648.82. Examination of Exhibit No. 8 reveals that this figure comprises a finding of total delinquent
contributions of $2,822.27, the 10% service charge on those delinquent contributions of $282.23, and
the 10% service charge on delinquent contributions paid untimely in the amount of $6,544.32. In
addition, Kass testified that he computed the waiting time pay due to the employees of Service and that
this amounted to a sum of $14,248.32. As to AJA, Kass testified that assuming AJA was bound by the
terms of the agreement and supplemental agreement, he found that the total delinquent amount due
to the Trustees was $19,653.17. "TT" at 77. Examination of Exhibit No. 10 reveals that this figure
comprises a finding of total delinquent contributions of $17,866.52, and the 10% service charge on
those delinquent contributions of $1,786.65. Kass testified that he computed the waiting time pay due
to the employees of AJA and that this amounted to a sum of $4,019.36. "TT" at 78.
Plaintiffs subpoenaed the books and records of both defendant corporations for production at trial, so
that they could be identified by the accountant West Page 1013 and that his summaries could be
received. The defendants did not produce the books and records at the trial. In lieu thereof counsel for
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both defendants stipulated and waived the requirement that the accountant's report had to be
supported by the original books and records, and agreed that the reports themselves could come into
evidence subject only to the right of cross-examination of the accountant who prepared the reports.
"TT" at 23-24. After the completion of Kass' direct testimony, counsel for Service stated that he had no
questions.
Counsel for AJA asked a few questions concerning Kass' preparation of Composite Exhibit No. 9 and his
method of computation of total delinquent contributions owed by AJA. "TT" at 79-84. He did not in any
way diminish the credibility or accuracy of Kass' testimony and reports as to the amounts he found due
and owing by either defendant corporation. Counsel for both defendants stipulated that the amounts
which Kass testified he found to be due and owing have not been paid. "TT" at 27. Thus, the Court
accepts Kass' testimony as uncontroverted.
Howard Farbish, a supervisor and certified public accountant employed by Caplan, Morrison, Brown &
Company, testified that Kass was under his supervision and control when he prepared Exhibits 8, 9 and
10, that he reviewed these exhibits, and that in his opinion as a certified public accountant Exhibits 8
and 10 correctly reflect the monies due from Service and AJA to the plaintiff Trustees. He testified that
in his opinion the testimony of Kass with regard to the amount of waiting time pay due to the individual
employees of Service and AJA was correct and that the computation was correct. Farbish testified that
his firm's fee for its services in connection with these audits was $1,694.00, which was based upon an
hourly rate of $22 an hour for staff time and that this rate was generally consistent with the rates
charged by other accounting firms. Neither defense counsel asked any questions of this witness. "TT" at
84-88.
IV. ALTER EGO
The Court finds and concludes that on the basis of the standards established by the Fifth Circuit in
Markow v. Alcock,356 F.2d 194 (1966), plaintiffs have established by the greater weight of the evidence
that the two defendant corporations were intertwined and related such that the corporate fiction of a
separate identity of the two defendants was overcome.
The operations of each corporation were so integrated through the commingling of funds,
interactivities, and common direction and supervision that they can only be considered as one
enterprise. The defendant corporations were so organized and controlled and their businesses were
conducted in such a manner as to make them merely agencies, instrumentalities, adjuncts or
alter egoes of one another. Markow v. Alcock, 356 F.2d 194, 197-98 (5th Cir. 1966); Fisher v. East, 114
F.2d 177 (10th Cir. 1940).
The principals of the defendant corporations themselves testified that the only reason AJA was formed
was to do the Costa del Sol job at non-union rates, that Service could have done the job but would have
had to pay the union scale wage rates, and that if their bid had been based upon union rather than
nonunion rates they never would have obtained the job.
The Court concludes that Service and AJA are, in the eyes of the law, a single entity and as such are
both bound by the agreement and the supplemental agreement and are liable for the obligations of one
another. See Feagan v. Drywall, Inc., Case No. (FL)-74-35-Civ-JE (S.D.Fla., May 20, 1975, Eaton, J.).
"Corporate entity may be disregarded where not to do so will defeat public convenience, justify wrong
or protect fraud."Fish v. East, supra, 114 F.2d, at 191. West Page 1014 Moreover, the provisions of
Article I, Section 6(b) of the agreement itself provide that AJA is bound by its terms and conditions.
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V. WAITING TIME PAY
It appears that the Union does have standing to maintain an action for the use and benefit of the
employees for the receipt of waiting time pay. No evidence was introduced which tended to show that
Service did not freely and voluntarily enter into the agreement with the plaintiff Union, or that it was
coerced into agreeing to any of its terms, including Article VI, Section 6, which provided for waiting time
pay to the individual employees. Since the failure of the defendants to pay the required fringe benefit
contributions could adversely affect an employee's pension rights and health insurance coverage, and
since the amount of such damage is difficult to calculate, this provision is valid as a provision for
liquidated damages due to the employees. Liquidated damages for employer breaches of the fringe
benefit provisions of collective bargaining agreements have been allowed in Sherman v. Carter, 353 U.S.
210, 77 S.Ct. 793, 1 L.Ed.2d 776 (1957); Jensen v. Garvison, 274 F. Supp. 866 (D.Ore. 1967); and in
Schlecht v. Hiatt, 271 F. Supp. 644 (D.Ore. 1967), rev'd on other grounds, 400 F.2d 875 (9th Cir.
1968). Similarly, the Court concludes that the waiting time provision freely entered into by Service is a
valid liquidated damages provision, and applies to both Service and its alter ego AJA. Thus the Court is
persuaded that the provision of the agreement which provides for waiting time pay is enforceable as
and for the payment of liquidated damages and is not a penalty as the Court first surmised.
However, no evidence was adduced to identify the employees who are entitled to payment of waiting
time, nor has there been any evidence as to how much each employee is entitled to receive. In view of
the absence of this type of proof, the Court is unwilling to pay the Union the amount that has been
determined to be due to the employees for this purpose, which amount is in the total sum of
$18,267.68. For the reasons stated, no recovery of waiting time shall be included herein, nor in the
Judgment to be entered hereon; but the omission of a recovery for waiting time is without prejudice to
those employees who are entitled to receive the same, any or all of whom may seek recovery thereof by
separate action.
VI. CONCLUSION
For all of the foregoing reasons, it is ordered and adjudged that the plaintiff Trustees are entitled to a
Judgment against both defendants, jointly and severally, as follows:
1. The sum of $29,301.99 representing the fringe benefit contributions and service charges due to the
Trustees on behalf of employees employed by the defendants under the jurisdiction of the agreement
and supplemental agreement, plus plaintiffs' accountants' fees in the sum of $1,694.00, plus attorneys'
fees in the sum of $2,500.00, plus the costs of this action to be taxed by the Clerk.
2. Simultaneously with the entry of this Memorandum Opinion, the Court shall enter its Final Judgment
which shall incorporate by reference these rulings. West Page 1015
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Coburn v. Coleman, 75 F. Supp. 107 (1947)
COBURN v. COLEMAN, (1974) (DATE IS A TYPO)
75 F. Supp. 107
COBURN v. COLEMAN.
Civ. A. No. 818.
United States District Court, W.D. South Carolina, Spartanburg Division.
December 17, 1947.

Curran E. Cooley, of Anderson, S.C., and Victor F. Schmidt, of Rossmoyne, Ohio, for plaintiff.
P.D. Barron, of Union, S.C., and Sam R. Watt, of Spartanburg, S.C., for defendant.
WYCHE, District Judge.
In this case the plaintiff, as administratrix of the estate of Cecil B. Coburn, deceased, brings an action in
this court under sections 411 and 412, Code of Laws of West Page 108 South Carolina 1942,[fn1] for
damages for the wrongful death of her intestate, in which she alleges that she is a citizen of the State of
Indiana, and was duly appointed as such administratrix by the Circuit Court of Steuben County, Indiana,
and is still acting in that capacity; that she, being the surviving widow of the said Cecil B. Coburn,
deceased, brings this action in the capacity of said administratrix in behalf of herself personally and her
and decedent's two minor sons Cecil Coburn, Jr., and Joseph Edward Coburn; that the defendant is a
citizen of the State of South Carolina and within the jurisdiction of this court; that the matter in
controversy exceeds the sum of $3,000.00, exclusive of interest and costs.
The defendant has filed no answer, but moves to dismiss upon the following grounds: 1. That it
affirmatively appears upon the face of the complaint that the administratrix in this action does not have
legal capacity to maintain this action in that such administratrix was appointed by a court in Indiana. 2.
That it appearing affirmatively upon the face of the complaint that plaintiff is a foreign administratrix
and there being no law or statute in South Carolina extending to an administratrix appointed by a
foreign state the right to maintain an action of this character in South Carolina, plaintiff as such foreign
administratrix has no power or authority to maintain this action and no standing in this court.
The jurisdiction of this court is not questioned in this motion, nor can it be successfully questioned,
because federal jurisdiction, when it is based upon diversity of citizenship, depends upon the citizenship
of the parties to the record and not of those whom they may represent; in an action by an
administrator, the administrator's personal citizenship controls, not that of the decedent, or the next of
kin, and it is not material in what state the administrator's appointment is made. Continental Ins. Co. v.
Rhoads, 1886, 119 U.S. 237, 7 S.Ct. 193, 30 L.Ed. 380. An administrator suing for damages for wrongful
death is not a mere nominal party, but the real party whose citizenship and not that of the beneficiaries,
controls the question of federal jurisdiction. Harper v. Norfolk & W.R. Co., C.C.Va., 1887, 36 F. 102.
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The question made by the motion here is the lack of capacity of the administratrix in this case to
maintain this action in the United States District Court for the Western District of South Carolina when
such administratrix was not appointed by a South Carolina Court.
Rule 9(a), Rules of Civil Procedure, 28 U.S.C.A. following section 723c, provides: "(a) Capacity. * * *
When a party desires to raise an issue as to the legal existence of any party or the capacity of any party
to sue or be sued or the authority of a party to sue or be sued in a representative West Page 109
capacity, he shall do so by specific negative averment, which shall include such supporting particulars as
are peculiarly within the pleader's knowledge."
The defense or objection of lack of capacity to sue must be raised by motion prior to answer, or in the
answer itself, otherwise the defendant is held to have waived the objection. Trounstine v. Bauer, Pogue
& Co., Inc., 2 Cir. 1944, 144 F.2d 379; Kucharski v. Pope & Talbot, D.C., 4 F.R.D. 208, at page 209;
Rule 12(h), Rules of Civil Procedure.
The grounds upon which the defendant asserts the lack of capacity on the part of the plaintiff to sue in
this court appears affirmatively upon the face of the complaint. Therefore, it is not necessary for the
defendant to raise the issue as to the authority of the administratrix to sue in her representative
capacity by specific negative averment. It is not necessary to raise this issue by answer; it may be made
by motion to dismiss. See Rule 7(b), Rules of Civil Procedure.
At the outset I am confronted with Rule 17(b), Rules of Civil Procedure, as amended, which is as
follows: "(b) Capacity to Sue or Be Sued. The capacity of an individual, other than one acting in a
representative capacity, to sue or be sued shall be determined by the law of his domicile. The capacity of
a corporation to sue or be sued shall be determined by the law under which it was organized. In all other
cases capacity to sue or be sued shall be determined by the law of the state in which the district court is
held; * * *." (Emphasis added.)
I must therefore be guided by the South Carolina law in deciding this matter.
It will be noted in the State Statute (section 412) that actions under this statute "shall be brought by or
in the name of the executor or administrator of such person". See, In re Mayo's Estate, 60 S.C. 401, 38
S.E. 634, 54 L.R.A. 660.
Under the common law, powers of an administrator do not extend beyond the limits of the state of his
appointment. The common law prevails in South Carolina, unless changed by statute. I can find no
statute, and none has been called to my attention, that gives a foreign administrator the power to sue in
the courts of South Carolina.
Furthermore, it is well settled in South Carolina that an administrator appointed in another state has
no legal capacity to sue as such in this state. Richardson v. Gower, 10 Rich. 109; Kirkpatrick v. Taylor, 10
Rich. 393; Patterson v. Pagan, 18 S.C. 584; Dial v. Tappan, 20 S.C. 167; Dial v. Gary & Tappan, 24 S.C. 572;
Tyer v. Charleston Rice Milling Co., 32 S.C. 598, 10 S.E. 1067; Stevenson v. Dunlap, 11 S.E. 1017, 33 S.C.
350; Heyward v. Williams, 57 S.C. 235, 35 S.E. 503; Martin v. Fowler, 51 S.C. 164, 28 S.E. 312; In re
Mayo's Estate, 60 S.C. 401, 415, 38 S.E. 634, 54 L.R.A. 660; Dial v. Gary, 14 S.C. 573, 37 Am.Rep. 737;
Carmichael v. Ray, 1 Rich. 116; Tillman v. Walkup, 7 S.C. 60; Merchants' National Bank v. Tax
Commission, 133 S.C. 406, 131 S.E. 142; Stoddard v. Aiken, 57 S.C. 134, 35 S.E. 501; Beidler v.
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Tax Commission, 162 S.C. 447, 160 S.E. 264; Reynold's Executors v. Torrance, 2 Brev. 59.
As the South Carolina Supreme Court pointed out in Re Mayo's Estate, 60 S.C. 401, 38 S.E. 634, 638, 54
L.R.A. 660: "And, in case administration could be obtained in Florida, the appointment there would not
authorize a suit by the administrator in this state in the absence of a statute of this state permitting it,
and there is none."
Under the foregoing South Carolina decisions it clearly appears that the administratrix in this case,
having been appointed by a court in Indiana, has no legal capacity to sue in the courts of South Carolina.
Therefore, such administratrix has no legal capacity to bring this action in the United States District
Court for the Western District of South Carolina. Rybolt v. Jarrett, 4 Cir., 122 F.2d 642; Hodges v. Kimball,
4 Cir., 91 F. 845; Heath v. Smyther, D.C.S.C., 19 F. Supp. 1020.
For the foregoing reasons the motion to dismiss should be granted, and it is so ordered.
[fn1] "§ 411. Civil action for wrongful acts causing death. —
Whenever the death of a person shall be caused by the wrongful act, neglect, or default of another, and
the act, neglect, or default is such as would, if death had not ensued, have entitled the party injured to
maintain an action and recover damages in respect thereof, then, and in every such case, the person or
corporation who would have been liable, if death had not ensued, shall be liable to an action for
damages, notwithstanding the death of the person injured, although the death shall have been caused
under such circumstances as make the killing in law a felony.
"§ 412. Beneficiaries of action for wrongful death — damages
recoverable — distribution. — Every such action shall be for the benefit of the wife or husband and
child, or children, of the person whose death shall have been so caused; and if there be no such wife, or
husband, or child, or children, then for the benefit of the parent or parents; and if there be none such,
then for the benefit of the heirs at law or the distributees of the person whose death shall have been
caused and shall be brought by or in the name of the executor or administrator of such person; and in
every such action the jury may give such damages, including exemplary damages where such wrongful
act, neglect or default was the result of recklessness, wilfulness or malice, as they may think
proportioned to the injury resulting from such death to the parties respectively, for whom and for
whose benefit such action shall be brought. And the amount so recovered shall be divided among the
before mentioned parties, in such shares as they would have been entitled to if the deceased had died
intestate and the amount recovered had been personal assets of his or her estate."
West Page 112
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Hershel California Fruit Products Co. v. Hunts Food, 119 F. Supp. 603 (1954)

HERSHEL CALIFORNIA FRUIT PRODUCTS CO. v. HUNT FOODS, (1954)
119 F. Supp. 603
HERSHEL CALIFORNIA FRUIT PRODUCTS CO., Inc. et al. v. HUNT FOODS, Inc.
No. 31833.
United States District Court, N.D. California,
S.D.
January 7, 1954.
West Page 604
Philip S. Ehrlich, Julian R. Bauer, San Francisco, Cal., for plaintiff.
Cushing, Cullinan, Duniway & Gorrill, San Francisco, Cal., for defendant.
OLIVER J. CARTER, District Judge.
Plaintiffs in this action are six corporations, eight individuals who are partners doing business under a
fictitious name, and a trust. The only defendant is a corporation. All of the plaintiffs and the defendant
are engaged in the business of canning and selling tomato paste.
The complaint alleges violations of the anti-trust laws of the United States by the defendant and alleges
that such violations have injured plaintiffs in their respective businesses. The prayer is for injunctive
relief and treble damages.
At a prior stage of this action, the court denied plaintiffs a preliminary injunction. See opinion of Judge
Harris, Hershel California Fruit Products Co. v. Hunt Foods, D.C., 111 F. Supp. 732. Now, defendant has
moved to dismiss the complaint, and, in the alternative, to dismiss it as to plaintiff Aron Hershel Trust
and to strike the entire complaint or certain designated portions therefrom.
The allegations of the complaint state two separate theories of defendant's liability. One theory is that
defendant is monopolizing and attempting to monopolize interstate trade and commerce in tomato
paste, in violation of Section 2 of the Sherman Act, 15 U.S.C.A. § 2. The other theory is that defendant
Is West Page 605 selling tomato paste in interstate commerce at unreasonably low prices for the
purpose of destroying competition and of eliminating competitors, including plaintiffs, all in violation
of Section 3 of the Robinson-Patman Act, 15 U.S.C.A. § 13a.
The motion to dismiss is based upon the grounds that:
(1) The complaint fails to state a claim upon which relief can be granted; and,
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(2) It is clear from the face of the complaint that plaintiff "Aron Hershel Trust" has no legal capacity to
sue.
Plaintiffs have incorporated two statements of their claim for relief into one count in the complaint.
Such pleading is permitted by Rule 8(e)(2), F.R.C.P., 28 U.S.C.A.
With reference to the alleged violation of Section 3 of the Robinson-Patman Act, the complaint recites
that during 1951 and 1952, defendant progressively lowered the price at which it offered tomato paste
for sale. The price in January, 1952 was $6.75 per case of 6-ounce cans. In June, 1952 the price per case
of 6-ounce cans was lowered to $6. Both of these prices are alleged to have been unreasonably low
because: (1) such prices were not justified by the condition of the market or by any other lawful
objective of defendant; and, (2) defendant could have sold its paste for higher prices. It is also alleged
that the $6 price was unreasonably low in that it was not less than $1 below the cost of production of
such paste by either defendant (including advertising in its cost) or plaintiffs (excluding advertising
from their respective costs). The complaint alleges that defendant continues to sell at the price of $6 per
case, and that such price is still unreasonably low for the same reasons.
The complaint further alleges that the defendant sold, and continues to sell and offer to sell, its paste
at the aforesaid prices for the purpose of destroying competition and of eliminating its competitors,
including plaintiffs. It is said in the complaint that approximately 95% of the tomato paste produced
in the United States is canned and packed in California, and thereafter sold and shipped to other points
throughout the United States, in interstate commerce. The defendant is alleged to have sold, and to
now sell and offer to sell, its paste at the aforesaid prices in all of the forty-eight States.
With respect to the alleged violation of Section 2 of the Sherman Act, the complaint charges that the
defendant alone has monopolized and attempted to monopolize interstate commerce and trade in
tomato paste. Defendant is not charged with conspiring or combining with others to monopolize.
It is alleged that defendant is the fourth largest canner and packer of fruits and vegetables in the
United States, that defendant's business is large as compared to the individual businesses of the
respective plaintiffs, and that during the period from 1943 to 1948 defendant experienced substantial
growth through acquisition or absorption of other concerns. In the field of the production of tomato
paste, which is the only product as to which a monopoly or attempted monopoly is charged, the
defendant is alleged to have produced 7% to 8% of the total pack for the year 1951. It is further alleged
that prior to 1951 the defendant packed an inconsequential amount of tomato paste and was an
unimportant factor in that branch of the canning industry.
The conduct alleged to have been utilized by defendant in monopolizing and attempting to monopolize
is as follows: (1) price cutting; (2) extensive nationwide advertising of its products; (3) offering to buyers
of tomato paste more favorable credit terms than any other seller of such product; (4) offering to buyers
of tomato paste substantial payments for advertising its products; (5) offering to sell tomato paste at
prices lower than those which might be offered by any competitor.
The complaint further alleges specific items of damage to the respective plaintiffs, West Page 606
and alleges that such damages were directly and proximately caused by defendant's violations of the
Robinson-Patman Act and of the Sherman Act.
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Defendant contends that Section 3 of the Robinson-Patman Act, prohibiting sales at "unreasonably low
prices", is unconstitutional because its language is so vague and uncertain that it contravenes the Fifth
and Sixth Amendments. Defendant further contends that Section 3 of the Robinson-Patman Act is not
one of the "anti-trust laws of the United States" and hence neither an action for an injunction nor for
treble damages may be maintained by a private party as a result of its violation.
Whether or not the language of the Robinson-Patman Act is so vague and uncertain as to violate the
Fifth and Sixth Amendments to the Constitution is a question which should not be determined on a
motion to dismiss. United States v. Bowman, D.C.N.D.Ill., 89 F. Supp. 112, 114. See also Borden's Farm
Products Co. v. Baldwin, 293 U.S. 194, 55 S.Ct. 187, 79 L.Ed. 281.
Defendant further contends that there is no statutory authority for a private party to bring an action
for an injunction or treble damages, based upon a violation of Section 3 of the Robinson-Patman Act.
Section 4 of the Clayton Act, 38 Stat. 731, 15 U.S.C.A. § 15, authorizes a private party to bring an action
for treble damages sustained as the result of a violation of the "anti-trust laws." Section 16 of the
Clayton Act, 38 Stat. 737, 15 U.S.C.A. § 26, creates in private parties a right to injunctive relief against
threatened loss or damage caused by a violation of the "anti-trust laws, including sections two, three,
seven and eight of this Act". Section 1 of the Clayton Act, 38 Stat. 730, 15 U.S.C.A. § 12, defines
"`antitrust laws,' as used herein," as including certain named Acts of Congress. The Robinson-Patman Act
is not one of the Acts included within the provisions of Section 1 of the Clayton Act.
Defendant also argues that the Clayton Act cannot be construed to refer to the Robinson-Patman Act
because: (1) the former was enacted in 1914, whereas the latter was not adopted until 1936; (2) Section
3 of the Robinson-Patman Act was not an amendment to the Clayton Act or to any of the "anti-trust
laws", but was an independent enactment; (3) the fact that the draftsmen of the United States Code
have included in Section 12 of Title 15 thereof, Section 1 of Clayton Act, a reference to Section 3 of
the Robinson-Patman Act is entitled to no weight because where there is a difference between the
statute as enacted by Congress and the Code, the statute controls.
The question of whether or not a private party may maintain an action for damages or an injunction as
a result of a violation of Section 3 of the Robinson-Patman Act has been considered by several courts.
Holding that that statute is one of the "anti-trust laws of the United States" and that an action
thereunder is maintainable by a private party are: Atlantic Brick Co. v. O'Neal, D.C.E.D.Tex., 44 F. Supp.
39; Spencer v. Sun Oil Co., D.C.Conn., 94 F. Supp. 408; Balian Ice Cream Co., Inc., v. Arden Farms Co.,
D.C.S.D.Cal., 94 F. Supp. 796; Myers v. Shell Oil Co., D.C.S.D.Cal., 96 F. Supp. 670. See also the dictum in
Bruce's Juices, Inc., v. American Can Co., 330 U.S. 743, 67 S.Ct. 1015, 91 L.Ed. 1219. To the contrary is
National Used Car Market Report v. National Auto. D. Ass'n, D.C.D.C., 108 F. Supp. 692, 694-695;
Affirmed on this point 91 U.S.App.D.C. 313, 200 F.2d 359. As pointed out in the latter case there are
many legal publications and law review articles expressing the opinion that a private party may not
maintain such an action. See 50 Harv.L.R. 121; 85 U. of Pa.L.R. 306, 312; 22 Wn.U.L.Q. 153, 182; 22
A.B.A.J. 593, 649.
While the court has grave doubts as to the correctness of the view that the Robinson-Patman Act is one
of the "anti-trust laws" and that Section 3 of that Act is included within the provisions of Sections 4 and
16 of the Clayton Act giving a private party the right to West Page 607 maintain an action for an alleged
violation of the statute, this view represents the weight of authority of the United States District Courts
which have passed upon the question. The same arguments advanced here by defendant were ruled on
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adversely in those cases. Any change in the rule announced by those Courts is for the Court of Appeals,
not this Court.
The allegations of the complaint are sufficient to charge a violation of Section 3 of the RobinsonPatman Act, The complaint also alleges damage to plaintiffs resulting from such violations and the threat
to plaintiffs of irreparable injury if such violations continue. This is sufficient to state a cause for the
granting of relief to plaintiffs.
Since the plaintiffs adequately state cause for the granting of relief under the theory that they have
been damaged by defendant's violation of the Robinson-Patman Act, it is unnecessary to decide
whether or not the complaint adequately alleges cause for relief because of defendant's violation of the
Sherman Act. A motion to dismiss for failure to state a claim should not be granted unless it appears to a
certainty that the plaintiff would be entitled to no relief under any state of the facts which could be
proved in support of his claim. Turner v United States Gypsum Co., D.C.N.D.Ohio, 11 F.R.D. 545; Moore's
Fed. Practice, 2d Ed., Section 8.13, P. 1653.
A complaint in an anti-trust suit requires a statement of matters and their relation to each other
considerably more extensive than that required in the ordinary case. Bader v. Zurich General Accident &
Liability Ins. Co., Ltd., D.CS.D.N.Y., 12 F.R.D. 437. A motion to strike will not be granted if the allegations,
even though immaterial, can do no harm to the moving party by their presence in the pleading, and the
point can better be determined in connection with a decision on the merits. First Trust & Savings Bank
of Zanesville, Ohio v. Fidelity-Philadelphia Trust Co., D.C.E.D.Pa., 12 F.R.D. 195; H.K. Porter Co., Inc. v.
Bremer, D.C.N.D.Ohio, 11 F.R.D. 89. However, plaintiffs' through their counsel, have agreed that certain
specified portions of the complaint may be stricken. Therefore, those particular portions should be
stricken.
One of the parties plaintiff named in the complaint is the Aron Hershel Trust. The complaint names the
Trust itself as plaintiff and not the trustee. Under both the Federal Rules of Civil Procedure and the law
of California, the trustee, rather than the trust itself, is the proper party to a legal action. Rule 17(a),
F.R.C.P.; Thorpe v. Story, 10 Cal.2d 104, 114, 73 P.2d 1194; Calif. Code Civil Procedure, §§ 367, 369 The
issue of capacity to sue may be raised by motion to dismiss where the defect appears on the face of the
complaint. Coburn v. Coleman, D.C.W.D.S.C., 75 F. Supp. 107; Brush v. Harkins, D.C.W.D.Mo., 9 F.R.D.
604. The complaint should be dismissed as to plaintiff Aron Hershel Trust with leave to amend.
Accordingly,
(1) Defendant's motion to dismiss on the ground that the complaint fails to state a claim for which
relief can be granted is denied;
(2) The action is dismissed as to plaintiff, Aron Hershel Trust;
(3) Those portions of the complaint specified in plaintiffs' letter of August 19, 1953 are stricken; and
(4) Plaintiffs shall have 20 days from the date hereof to amend the complaint to join as a party or
parties the real party or parties in interest in the place of Aron Hershel Trust.
Counsel for plaintiffs are directed to prepare and present an order in accordance herewith.
West Page 610
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Keehn v. Joseph C. Mackey and Co., 420 So.2d 398 (Fla. 3rd DCA 1982)

KEEHN v. JOSEPH C. MACKEY AND CO., 420 So.2d 398 (Fla.App. 4 Dist. 1982)
THEODORE S. KEEHN AND FIRST REALTY EQUITY INVESTMENT CORPORATION,
APPELLANTS, v. JOSEPH C. MACKEY AND COMPANY, APPELLEE.
No. 81-1762.
District Court of Appeal of Florida, Fourth District.
October 13, 1982.

Appeal from the Broward County Circuit Court, George
Richardson, Jr., J.
Page 399
Dewey A.F. Ries, Fort Lauderdale, for appellants.
Michael M. Westerman of Goodman, Pleeter & Webber, Hollywood, for appellee.
GLICKSTEIN, Judge.
In 1977 appellee brought an action on a note in circuit court against appellants. In December, 1979,
the Secretary of State issued to appellee a certificate of involuntary dissolution for failure to file its
annual report or pay the filing fee therefor. On July 16, 1981, appellants moved to dismiss appellee's
complaint alleging appellee was no longer a viable corporation because it had been issued the foregoing
certificate; plainly this was an attack on appellee's capacity to sue.[fn1] Ultimately appellants' Page 400
motion was unsuccessful and prompted this appeal which appellees, asserting absence of jurisdiction,
have moved to dismiss.
We agree with appellee; this appeal cannot be considered reviewable pursuant to Florida Rule of
Appellate Procedure 9.130(a)(3)(C)(i), which permits an appeal of a non-final order determining
jurisdiction over the person, because it involves a non-final order on the capacity to sue. See National
Lake Developments, Inc. v. Lake Tippecanoe Owners Association, Inc., 417 So.2d 655, 657 (Fla. 1982) (the
supreme court said:
"[I]nterlocutory orders relating to the right of plaintiffs to maintain an action generally do not determine
the court's jurisdiction over the plaintiffs." Id.).
Nor is there an appropriate underlying basis on which to consider this appeal as a petition for writ of
certiorari authorized by Florida Rule of Appellate Procedure 9.040(c). While that rule imposes upon this
court the requirement of treating the cause as if the proper rather than improper remedy had been
sought, we do not feel constrained to do so in the absence of all the conditions stated in State ex rel.
Bludworth v. Kapner, 394 So.2d 541, 542 (Fla. 4th DCA 1981):
18 | P a g e

The Law Offices Of Matthew Weidner, P.A.

Certiorari is a discretionary common law writ which, in the absence of an adequate remedy by
appeal, a court may issue to review an order or judgment that is unauthorized or violates the essential
requirements of controlling law. Kilgore v. Bird, 149 Fla. 570, 6 So.2d 541 (1942).
In the present case these conditions do not exist; therefore we dismiss the appeal. However, we
perceive a legislative gap which warrants attention and which we address with the understanding that
our lack of jurisdiction limits us to discussion only. Nothing in section 607.297, Florida Statutes (1981)
expressly resolves a situation like the present one where an action is pending at the time of dissolution
rather than being brought thereafter.[fn2] Only by concluding the Legislature must have intended the
continuation of actions pending on behalf and in the name of a corporation when it is involuntarily
dissolved by the Secretary of State, do we agree with appellee that the foregoing statute was the proper
dispositive basis for denial of appellants' motion to dismiss. Unlike the present version of the statute, its
predecessor, section 608.30(3), Florida Statutes (1973), bridged the gap by saying that the trustees of a
dissolved corporation shall have power to prosecute and defend, as trustees of the corporation, all suits
in progress at the time of dissolution or expiration or thereafter arising as may be necessary for closing
the affairs of the corporation. . . .
We believe the gap in the present statute is simply the result of oversight, not design. Section 07.301,
Florida Statutes (1981), which spells out the duties and responsibilities of those acting as trustees for a
dissolved corporation, does not provide for bringing or defending actions. Were the legislative gap not
filled, there would be no authority for continuing actions pending by or against corporations
subsequently dissolved involuntarily by the Secretary of Page 401 State. Such anomaly plainly was not
intended by the Legislature. However, because we must dismiss this appeal because of the lack
of this court's jurisdiction, we are limited to discussion of this subject and are precluded from any
holding in regard thereto.
APPEAL DISMISSED.
HURLEY and DELL, JJ., concur.
[fn1] "Capacity to sue" is an absence of legal disability which would deprive a party of the right to come
into court. 59 Am.Jur.2d Parties § 31 (1971). This is in contrast to "standing" which requires an entity
have sufficient interest in the outcome of litigation to warrant the court's consideration of its position.
Argonaut Ins. Co. v. Commercial Standard Ins. Co., 380 So.2d 1066 (Fla. 2d DCA), pet. for rev. denied, 389
So.2d 1108 (Fla. 1980). Appellants also argued in their motion to dismiss that it was impossible for
appellee to re-incorporate since one of the appellants controlled the appellee's corporate "name."
While this appears to be another apparent attack on appellee's capacity to sue, this point is not argued
on appeal.
Florida Rule of Civil Procedure 1.120(a) provides:
Capacity. It is not necessary to aver the capacity of a party to sue or to be sued or the authority of a
party to sue or be sued in a representative capacity or the legal existence of an organized association of
persons that is made a party, except to the extent required to show the jurisdiction of the court. When
a party desires to raise an issue as to the legal existence of any party or the capacity of any party to sue
or be sued or the authority of a party to sue or be sued in a representative capacity, he shall do so by
specific negative averment which shall include such supporting particulars as are peculiarly within
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the pleader's knowledge.
This court said in Wittington Condominium Apts., Inc. v. Braemar Corp., 313 So.2d 463, 466 (Fla. 4th DCA
1975), cert. denied, 327 So.2d 31 (Fla. 1976):
The "specific negative averment" referred to in Rule 1.120 may be reflected in a responsive pleading
(answer) or presumably in what might be described as a "speaking motion" whether denominated as a
motion to dismiss, a motion to drop improperly joined parties, or a motion to strike.
The Second District Court of Appeal held, in a case in which the defect did not appear on the face of the
complaint, that appellant's motion to dismiss was insufficient as a specific negative averment. Seminole
Tribe of Florida, Inc. v. Courson, 183 So.2d 569 (Fla. 2d DCA 1966).
A complaint's facial defect can be attacked appropriately for lack of capacity to sue pursuant to Federal
Rule of Civil Procedure 9(a) (upon which Florida Rule 1.120(a) was patterned identically) by a motion to
dismiss which can be justified under Federal Rule of Civil Procedure 12(b)(6), i.e., failure to state a claim
upon which relief can be granted. Klebanow v. New York Produce Exchange, 344 F.2d 294 (2d Cir. 1965).
See also 2A J. Moore & J. Lucas, Moore's Federal Practice ¶¶ 12.07-.08 (2d ed. 1982), and 5 C. Wright &
A. Miller, Federal Practice and Procedure §§ 1292-1295, 1360 (1969 & Supp. 1981).

[fn2] Section 607.297 provides:
Survival of remedy after dissolution. — The dissolution of a corporation either:
(1) By the issuance of a certificate of dissolution by the Department of State;
(2) By a decree of court; or
(3) By expiration of its period of duration shall not take away or impair any remedy available to or
against such corporation or its directors, officers, or shareholders for any right or claim existing, or
any liability incurred, prior to such dissolution if action or other proceeding thereon is commenced
within 3 years after the date of such dissolution. Any such action or proceeding by or against the
corporation may be prosecuted or defended by the corporation in its corporate name. The
shareholders, directors, and officers shall have power to take such corporate or other action as shall
be appropriate to protect such remedy, right, or claim. If such corporation was dissolved by the
expiration of its period of duration, such corporation may amend its articles of incorporation at any time
during such period of 3 years so as to extend its period of duration.
(Emphasis supplied.)
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ALTAMONTE HITCH & TRAILER v. U-HAUL, 498 So.2d 1346 (Fla.App. 5 Dist. 1986)
ALTAMONTE HITCH AND TRAILER SERVICE, INC., A FLORIDA CORPORATION, AND C.R.
FOREMAN, APPELLANTS, v. U-HAUL COMPANY OF EASTERN FLORIDA, A FLORIDA
CORPORATION, AND AMERCO, INC., A FOREIGN CORPORATION DOING BUSINESS IN THE
STATE OF FLORIDA, APPELLEES.
No. 85-1195.
District Court of Appeal of Florida, Fifth District.
December 11, 1986.

Petition for review from the Circuit Court, Orange County, Lon S. Cornelius, J.
William L. Eagan and Stanton C. Brown, of Arnold, Matheny & Eagan, P.A., Orlando, for appellants.
Page 1347
J. Thomas Cardwell, Chris N. Kolos and Virginia B. Townes, of Akerman, Senterfitt & Eidson, Orlando,
for appellees.
SHARP, Judge.
C.R. Foreman and Altamonte Hitch and Trailer Service, Inc. appeal from an order apportioning costs
and attorney's fees against them after an appeal on the main action. The order appealed from was a
$9,000.00 award for attorney's fees ($7,000.00 for trial work and $2,000.00 for appellate work),
pursuant to our direction and remand.[fn1] We affirm as to the appellant, Altamonte Hitch and Trailer
Service, Inc., but we reverse in part, and affirm in part, as to C.R. Foreman.
Appellants commenced this lawsuit by filing a complaint and an amended complaint against
appellees. Involved in some of the counts were assertions that appellees had breached a lease
agreement entered into between the parties. Thereupon appellees filed a counterclaim which contained
one count based on the lease (Count III), in which appellee claimed past due rent and other sums due
under the lease. After a trial, appellees prevailed on the lease and other counts, and appellants were
denied any relief. This judgment was appealed and was affirmed.[fn2]
The lease was executed by both appellants and it provided for payment of attorney's fees by the
"prevailing party." Appellees' answer failed to request an award of attorney's fees, although the
appellees' counterclaim did so. However, the counterclaim was directed solely at Altamonte Hitch.
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Although C.R. Foreman is listed as a plaintiff in the caption of the counterclaim, his name does not
appear anywhere in the body as a person against whom relief was sought. The general rule is that the
body of the complaint, and not the caption, determines who is a party to the action. Weavil v. Myers,
243 N.C. 386, 90 S.E.2d 733 (1956); Motor Credit Corp. v. Ray Guy's Trailer Court, Inc., 6 N.J. Super. 563,
70 A.2d 102 (1949); and Morisse v. Billau, 70 Ohio App. 215, 45 N.E.2d 798 (1941). The naming of an
individual or entity in the caption is not a sufficient basis to warrant inclusion in the action if the party
is not mentioned in the body of the complaint. It would seem that a similar rule applies to
counterclaims.
It therefore follows that appellees failed to plead their right to be awarded attorney's fees against C.R.
Foreman, based on the lease provision. In order to support an award of attorney's fees, when the right is
based on a contract rather than a statute, the party entitled to such an award must specifically allege
and request such an award. Brown v. Gardens by the Sea South Condominium Association, 424 So.2d
181 (Fla. 4th DCA 1983); Ocala Music & Marine Center v. Caldwell, 389 So.2d 222 (Fla. 5th DCA 1980).
Since the award here could only be based on the contract, and the counterclaim was not sufficient to
include Foreman personally, we must reverse the $7,000.00 award against him for attorney's fees at the
trial level.
In order for an appellate court to make an award of attorney's fees for appellate work, a timely
motion must be filed and there must be a legal substantive basis for the award.[fn3] There is no
requirement that they be pled below.[fn4] Here, the substantive legal basis for such an award was the
contract which provided for an award of attorney's fees to the prevailing party.[fn5] The amended final
judgment, which was Page 1348 affirmed by us on appeal, indicates that appellees were the prevailing
parties on both the complaint and the counterclaim. Even though Foreman was not properly made a
party to the counterclaim,[fn6] he was clearly a proper party to the complaint. Therefore, under the
language of the contract provision, and Florida Rule of Appellate Procedure 9.400(b), appellees are
entitled to recover appellate attorney's fees as prevailing parties on the complaint, and prevailing
parties on the main appeal. We therefore affirm the award of appellate attorney's fees in the sum of
$2,000.00.
The award of costs of $566.40 is affirmed against both Foreman and Altamonte Hitch. Section 57.041,
Florida Statutes (1983) provides that the party recovering judgment shall recover all his legal costs and
charges. Since appellants were the parties recovering judgment on the complaint, they are entitled to
this award.
REVERSED IN PART; AFFIRMED IN PART.
UPCHURCH, C.J., and DAUKSCH, J., concur.
[fn1] Altamonte Hitch & Trailer Service, Inc. v. U-Haul Co. of Eastern Florida and Amerco, Inc., 483 So.2d
852 (Fla. 5th DCA 1986).

[fn2] Altamonte Hitch & Trailer Service, Inc. v. U-Haul Co. of Eastern Florida and Amerco, Inc., 468 So.2d
492 (Fla. 5th DCA), review denied, 476 So.2d 672 (Fla. 1985).

[fn3] Fla.R.App.P. 9.400(b) and Committee Note (b).
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[fn4] Id.

[fn5]
If either party . . . brings an action . . . the prevailing party in any such action, on trial or appeal, shall
be entitled to reasonable attorneys fees to be paid by the losing party as fixed by the court.

[fn6] Thus, appellees could be considered to be prevailing parties only against Altamonte Hitch and not
Foreman on the counterclaim.
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McDONOUGH EQUIP. v. SUNSET AMOCO WEST, 669 So.2d 300 (Fla.App. 3 Dist. 1996)
McDONOUGH EQUIPMENT CORP., APPELLANT/CROSS-APPELLEE, v. SUNSET AMOCO WEST,
INC., APPELLEE/CROSS-APPELLANT.
No. 94-2705.
District Court of Appeal of Florida, Third District.
February 21, 1996.
Rehearing Denied March 27, 1996.

An Appeal from the Circuit Court for Dade County; Harold
Solomon, Judge.
Hunt, Cook, Riggs, Mehr, & Miller and Joseph R. Cook, Boca Raton, for appellant.
Krongold, Bass and Todd and Anthony T. Lepore, Miami, for appellee.
Before HUBBART, LEVY, and GREEN, JJ.
GREEN, Judge.
McDonough Equipment Corp. ("McDonough") appeals an adverse final judgment, cost judgment, and
denial of its motion to amend judgment. Appellee Sunset Amoco West, Inc. ("Sunset") cross appeals the
cost judgment entered in its favor. Because we conclude that this action is barred by the economic loss
rule, we reverse the final judgment entered in favor of Sunset and remand with directions that final
judgment be entered in favor of McDonough. As a result, we do not reach the issue raised on cross
appeal.
McDonough, a defendant below, is in the business of installing underground petroleum tanks. Sunset is
a corporation which manages Page 301 a gas station for P & G Investments ("P & G"), the property's
owner. Although Sunset and P & G have common ownership, they remain legally separate business
entities.
Both P & G and Sunset were cited in the 1980s by Dade County Environmental Resource Management
("DERM") for various violations at the station. As a result of these citations, P & G and Sunset were
required by DERM to remove existing underground tanks and piping and replace them with updated
underground facilities which complied with environmental regulations. Thereafter, Sunset contracted
with McDonough for the removal and replacement of the station's underground gas tanks. The terms of
the contract provided, inter alia:
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1) . . . under no circumstances shall the seller [McDonough] . . . be liable for any incidental,
consequential, or special damages to include, but not limited to, loss of profit, loss of product, or any
other costs associated therewith.
2) McDonough [sic] not responsible for any existing contamination of soils, groundwater, or product at
site. Any clean-up to be extra.
*

*

*

*

*

*

EXCAVATING — . . . In the event any underground structures, cables, conduit, debris, rock, water, or
running sand are encountered, destroyed, or damaged during the performance of the contract, the
Seller [McDonough] shall not be held responsible. Additional costs resulting shall be borne by the
Purchaser [Sunset] but shall in no case exceed existing rate scales for labor and materials had the
quotation originally been based on time and materials . . . .
The evidence adduced at trial below revealed that prior to the commencement of McDonough's
excavation work, there was preexisting contamination at the site. Notwithstanding this fact, during the
course of its removal and replacement of the underground tanks at the station, McDonough struck a
gasoline line which caused additional gasoline to spill into the site of the excavation. DERM then issued
additional citations and orders requiring a clean-up of the groundwater at the station. Sunset retained
an environmental engineering firm, AB2MT, Inc., to clean up the groundwater at the station. Although
AB2MT, Inc. billed Sunset $68,000 for the clean-up services, the checks for the payment of the bills were
drawn from P & G's account.
Sunset instituted the action below against McDonough to recoup the $68,000 for the clean up of the
groundwater contamination. The action was for negligent performance of the contract. The case
proceeded to jury trial and the jury returned a verdict finding McDonough liable for one third of the
cleanup costs or $22,666.66 and Sunset comparatively negligent for two-thirds of the costs or
$45,333.34. A final judgment in the amount of $33,732.91, which represented damages plus
prejudgment interest was entered against McDonough. It is from this final judgment that McDonough
brings the instant appeal.
McDonough first argues that the trial court erred in denying its motions for directed verdict and/or
judgment notwithstanding the verdict based upon the fact that Sunset was not the proper party to
institute this action since it did not own the property or expend the funds for the clean-up. We conclude
that this argument is unavailing to McDonough since it failed to challenge Sunset's capacity to sue in its
answer and affirmative defenses to the amended complaint. Pursuant to Rule 1.120 (a), Florida
Rules of Civil Procedure:
When a party desires to raise an issue as to the legal existence of any party, the capacity of any party to
sue or be sued, or the authority of a party to sue or be sued in a representative capacity, that party
shall do so by specific negative averment which shall include such supporting particulars as are
peculiarly within the pleader's knowledge.
Since McDonough failed to raise Sunset's capacity to sue in its answer, it waived this issue. Wittington
Condo. Apartments, Inc. v. Braemar Corp., 313 So.2d 463 (Fla. 4th DCA 1976), cert. denied, 327 So.2d 31
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(Fla. 1976); Cor-Gal Builders, Inc. v. Southard, 136 So.2d 244 (Fla. 3d DCA 1962); Page 302 Shelbourne
Enters., Inc. v. Last, 129 So.2d 430 (Fla. 3d DCA 1961).
McDonough next asserts that it is entitled to judgment as a matter of law because this action is
otherwise barred by the economic loss doctrine. With this we agree.
The economic loss rule, simply stated, precludes a recovery in tort for purely economic losses which are
unaccompanied by personal injury or damage to independent property. Casa Clara Condo. Ass'n, Inc. v.
Charley Toppino & Sons, Inc., 620 So.2d 1244 (Fla. 1993); Florida Power & Light Co. v. Westinghouse Elec.
Corp, 510 So.2d 899 (Fla. 1987); Palau Intern. Traders, Inc. v. Narcam Aircraft, Inc., 653 So.2d 412 (Fla.
3d DCA), rev. denied, 661 So.2d 825 (Fla. 1995); Sandarac Ass'n, Inc. v. W.R. Frizzell Architects, Inc., 609
So.2d 1349 (Fla. 2d DCA 1992), rev. denied, 626 So.2d 207 (Fla. 1993). This rule is based upon the
prevailing view that contract principles rather than tort principles are more appropriate to resolve
purely economic claims and encourage parties to negotiate economic risks through warranty provisions
and price. Florida Power & Light, 510 So.2d at 900-01. Economic losses or claims have been defined by
our supreme court as "damages for inadequate value, costs of repair and replacement of the defective
product, or consequent loss of profits — without any claim of personal injury or damage to other
property." Casa Clara, 620 So.2d at 1246 (quoting Note, Economic Loss in Products Liability
Jurisprudence, 66 Colum.L.Rev. 917, 918 (1966)).
Although the economic loss rule emerged in products liability cases, its applicability has been extended
to contracts for services. AFM Corp. v. Southern Bell Tel. and Tel. Co., 515 So.2d 180 (Fla. 1987). In AFM,
the economic loss rule was invoked to preclude a purchaser of advertising services from recovering
economic losses (i.e. lost profits) as a result of the negligent performance of the contract. There, the
court pointed out that the contract for advertising services "defined the limitation of liability through
bargaining, risk acceptance and compensation" and concluded that in the absence of "conduct resulting
in personal injury or property damage, there can be no independent tort flowing from a contractual
breach which would justify a tort claim solely for economic losses." Id. at 181-82.
Based upon the reasoning of AFM, we must likewise conclude in the instant case that Sunset may not
recover in tort purely economic losses in the form of contractually delegated clean-up costs in the
absence of evidence of personal injury or independent property damage. To hold otherwise, we think,
would stand the economic loss rule and its underlying premise on their head. In their negotiated
contract for services, Sunset and McDonough expressly defined the limitation of liability and respective
risks for each party, including the risk of underground water contamination. Having done so, Sunset may
not now circumvent its contractual limitations and risks by seeking to recoup such losses in a tort action.
We therefore reverse the judgment and remand with instructions that final judgment be entered in
favor of McDonough. In light of our decision, we do not reach the cross appeal.
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Underwriters at LaConcorde v. Airtech Serv., 493 So.2d 428 (Fla. 1986)

UNDERWRITERS AT LaCONCORDE v. AIRTECH SERV., 493 So.2d 428 (Fla. 1986)
UNDERWRITERS AT LaCONCORDE, AS SUBROGEE OF INTERNATIONAL AIRCRAFT SALES AND
LEASING CORPORATION, PETITIONER/CROSS-RESPONDENT, v. AIRTECH SERVICES, INC.,
RESPONDENT/CROSS-PETITIONER.
No. 67237.
Supreme Court of Florida.
July 3, 1986.
Rehearing Denied September 26, 1986.

Notice and Cross-Notice for Review of the Decision of the
District Court of Appeal — Direct Conflict of Decisions; Third
District — Case No. 84-230.
H.C. Palmer, III of McDonald & McDonald, Miami, for
petitioner/cross-respondent.
Gilbert E. Theissen of Walsh, Theissen & Boyd, Fort Lauderdale,
for respondent/cross-petitioner.
BARKETT, Justice.
We granted review in this case because the decision below, Underwriters at LaConcorde v. Airtech
Services, Inc., 468 So.2d 386 (Fla.3d DCA 1985), directly and expressly conflicts with A.O. Smith
Harvestore Products, Inc. v. Suber Cattle Co., 416 So.2d 1176 (Fla. 1st DCA 1982), Broward County v.
Sattler, 400 So.2d 1031 (Fla. 4th DCA 1981), and Fort Pierce Toyota, Inc. v. Wolf, 345 So.2d 348 (Fla. 4th
DCA 1977). We have jurisdiction. Art. V, § 3(b)(3), Fla. Const.
Subsequent to the Third District's decision in this case, we decided Argonaut Insurance Co. v. May
Plumbing Co., 474 So.2d 212 (Fla. 1985). That case is controlling. Accordingly, we quash the decision
below with directions to remand the cause to the trial court for the calculation of pre-judgment interest
for Underwriters' out-of-pocket pecuniary loss.
We decline to expand review from the conflict question to the issues raised by Page 429 respondent
which were the subject matter of the cross-appeal below.
It is so ordered.
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McDONALD, C.J., and ADKINS, OVERTON, EHRLICH and SHAW, JJ.,
concur.
BOYD, J., concurs in part and dissents in part with an opinion.
BOYD, Justice, concurring in part and dissenting in part.
I agree with the Court's application of the principle stated in our recent decision of Argonaut
Insurance Co. v. May Plumbing Co., 474 So.2d 212 (Fla. 1985), that a plaintiff is entitled to prejudgment
interest from the date of the loss when the verdict has the effect of fixing the amount of damages with
certainty as of that certain prior date. However, in my view the question of whether the plaintiff was
entitled to prejudgment interest in this case is a moot point as there was prejudicial error requiring
reversal on other grounds.[fn1]
By the verdict of the jury, petitioner-respondent Airtech Service, Inc., was found negligent in the
provision of aircraft repair service performed on an airplane owned by International Aircraft Sales and
Leasing, Inc. Airtech Service appealed the judgment rendered against it, and the subrogee-plaintiff,
referred to in the record as "Underwriters at La Concorde," appealed the trial court's decision not to
award prejudgment interest. The district court of appeal provided extensive discussion of the
prejudgment interest issue in reaching the erroneous[fn2] conclusion that prejudgment interest was for
the jury to assess and that the failure of the plaintiff to submit a written jury instruction form justified
the trial court's refusal to instruct the jury on the matter.
The question of prejudgment interest was clearly a secondary or ancillary issue before the appellate
court, as the losing party at the trial, Airtech Service, was clearly the primary aggrieved party and on
appeal challenged the legal propriety of any judgment being entered against it at all. Far from
recognizing Airtech Service as an aggrieved appellant, the district court of appeal even questioned
whether Airtech's "cross-appeal" was proper. Then it gave superficial and perfunctory consideration to
the issues raised on appeal by Airtech Service. I find both of Airtech's appellate arguments meritorious
and would direct reversal.
The action was brought by a party denominating itself as "Underwriters at La Concorde, as Subrogee
of International Aircraft Sales and Leasing Corporation." By appropriate pleadings defendant Airtech
Services, Inc., questioned whether the plaintiff was a legal person or entity with capacity to sue, sought
to discover the identity and nature of the plaintiff, and gave notice that it questioned whether the
plaintiff was such a legal person or entity and that it would demand proof of same at trial. See
Fla.R.Civ.Pro. 1.120(a).
It is axiomatic that the capacity to sue in the courts of Florida attaches only to natural or legal persons.
See, e.g., Keehn v. Joseph C. Mackey and Co., 420 So.2d 398 (Fla. 4th DCA 1982); 39 Fla.Jur.2d Parties § 8
(1982). Groups of natural persons not taking on the corporate form of a separate legal entity, such as
partnerships and unincorporated associations, are not legal persons and do not have such capacity
unless it is specially conferred by statute. 39 Fla.Jur.2d Parties § 2 (1982). It was not established by
competent, substantial evidence at trial that "Underwriters at La Page 430 Concorde" was a legal person
entitled to bring a legal action in court.
It appears from the record that Underwriters at La Concorde is an unincorporated association of
insurers and is not itself an entity engaged in the business of insurance or anything else. The district
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court of appeal disposed of Airtech's contention on this point by reference to authorities dealing with
the concept of the real party in interest. The issue is not whether plaintiff was the real party in interest;
concededly, the insurer who paid the insured's casualty loss would be entitled to bring the negligence
action in its own name as subrogee of the insured. The issue is whether the party calling itself
Underwriters at La Concorde was a person, natural or legal, with capacity to sue. Until it is established
that the party bringing the action is a person, the question of whether it is a real party in interest does
not arise.
Plaintiff relies on section 624.04, Florida Statutes (1979), as support for the proposition that
Underwriters at La Concorde is a legal person. That statute defines "person" for purposes of the
Florida Insurance Code as follows:
"Person" includes an individual, insurer, company, association, organization, Lloyds, society,
reciprocal insurer or interinsurance exchange, partnership, syndicate, business trust, corporation,
agent, general agent, broker, solicitor, service representative, adjuster, and every legal entity.
However, the fact that the statute gives a broad definition of "person" for purposes of the many and
various regulatory provisions of the Florida Insurance Code has nothing whatsoever to do with a party's
having the capacity to sue in Florida courts, which requires that the plaintiff be a natural or legal person.
There was testimony that Underwriters at La Concorde is an organization similar to Lloyd's of London.
It is a matter of common knowledge that Lloyd's of London is not an insurer, nor is it a legal entity. It is
an unincorporated association of insurers, the purpose of which is merely to facilitate brokerage,
exchange, referral, and joint undertaking of insurance contracts by actual insurers. Because there was
no proof that the plaintiff was a person, the appellate court should have reversed.
Airtech Service's other contention is that the trial court erred in instructing the jury that the failure to
follow the procedures set forth in the Federal Aviation Authority's inspection regulations constituted
negligence per se. On appeal, Airtech's specific argument was that the trial court had given an
instruction based on a regulation not in effect at the time of the rendering of service.[fn3] The district
court acknowledged that this mistake had been made, but found the error harmless on the ground that
the substance of the instruction was consistent with the standards imposed by the administrative
regulations in effect at the time of the repair work. I think the issue of the "negligence per se"
instruction deserves a closer look.
An instruction that defendant's conduct was "negligence per se" is proper if there was a violation of
(1) a statute "designed to protect a particular class of persons from their inability to protect
themselves," or (2) a statute "which establishes a duty to take precautions to protect a particular class of
persons froma particular injury or type of injury." deJesus v. Seaboard Coastline Railroad Co., 281 So.2d
198, 201 (Fla. 1973). It is true that the "negligence per se" concept has been expanded by some courts
to include violations of administrative regulations as well as statutes. Florida Freight Terminals v.
Cabanas, 354 So.2d 1222 (Fla.3d DCA 1978). This treatment has been criticized, however, on the ground
that administrative rules should not be raised "to the dignity of a penal statute or ordinance." Jackson
v. Harsco Corp., 364 So.2d 808, Page 431 810 (Fla.3d DCA 1978) (Barkdull, J., concurring specially).
The concept of "negligence per se" based on violations of statutes, ordinances, or rules must be
applied carefully. Even when it is recognized that a violation of a statute, ordinance, or rule normally
constitutes negligence, the application of the doctrine to support a jury instruction thereon may or may
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not be proper depending on the circumstances. See, e.g., Swoboda v.United States, 662 F.2d 326 (5th
Cir. 1981) (F.A.A.'s violation of its own regulation was excusable under the circumstances and did not
support a finding of negligence); Brown v. South Broward Hospital District, 402 So.2d 58 (Fla.4th DCA
1981) (property owner's violation of building code did not support finding of negligent conduct toward
employee of contractor working on premises). Moreover, even a violation of a penal statute will not
support a "per se" instruction or even be admissible without a threshold legal determination of a causal
connection between the statutory violation and the injury. See Brackin v. Boles, 452 So.2d 540
(Fla. 1984).
The F.A.A. regulations in question pertained to the requirement that maintenance and repairs
performed in connection with required regular, periodic maintenance and inspection programs be
carried out according to the maintenance and inspection manual adopted for a particular aircraft. The
jury was instructed that if the landing-gear repair performed by Airtech Service was not accompanied by
a step-by-step series of inspections set forth in the maintenance manual, then Airtech was guilty of
negligence.
The instructions had the effect of requiring the jury to apply the requirements in the inspection manual
submitted to them to the defendant's repair service provided prior to the crash. The problem with this,
as defendant argued in the courts below and argues here, is that the lessee in possession of the aircraft
brought it to Airtech Service for correction of a particular problem and not for routine, periodic, or
progressive maintenance and inspection services. Because the customer had not requested an
inspection in accordance with the periodic inspection manual or any portion thereof, no such routine or
periodic inspection was performed by Airtech Service. Therefore it was unfair to instruct the jury that
defendant was required to perform an inspection in accordance with the procedures set forth in the
manual and that if it failed to do so, it was guilty of negligence. The instruction was not based on any
requirements in the F.A.A. regulations, accurately read and properly understood. The erroneous
instruction relieved the jury of the burden of examining the evidence of negligence and applying
ordinary reason, logic, and common sense thereto. The effect of the instruction was to hold the
defendant strictly liable for the malfunction of the landing gear simply because it had performed repair
service to the landing gear. The landing gear has many components and features and the defendant did
not undertake to perform an overall inspection of the entire landing gear. The mere possibility that a
defendant's repair work may have been negligent and may have had some connection with a
subsequent landing gear malfunction is not sufficient to establish negligence and causation. See, e.g.,
Raritan Trucking Corp. v. Aero Commander, Inc., 458 F.2d 1106 (3d Cir. 1972). Here there may have been
sufficient evidence to support the jury's verdict even absent the erroneously admitted exhibits and the
erroneously given instructions, but we cannot tell with certainty what effect the errors had so they
cannot be deemed harmless.
I would quash the decision of the district court of appeal and direct that the judgment be reversed on
both of the foregoing separate and independent grounds. Page 432
[fn1] Contrary to the assertions in the motion to dismiss Airtech Service's cross-notice of review, the
issues raised by such cross-notice are properly before the Court.

[fn2] The majority opinion courteously points out that the district court's decision was rendered prior to
this Court's resolution of the issue in Argonaut Insurance Co. v. May Plumbing Co. However, the opinion
in Argonaut makes clear that our decision was based on "the stare decisis controlling effect of Supreme
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Court decisions from the past century, cases from which this Court has never receded." 474 So.2d at
214. Thus it is not unfair, though it may be unkind, to refer to the district court's conclusion as
"erroneous."

[fn3] To instruct the jury on negligence per se based on violation of a statute or ordinance imposing a
higher duty than that imposed by the statute or ordinance in effect at the time of the conduct charged
as negligent is error. Morrison Cafeterias Consolidated, Inc. v. Lee, 215 So.2d 491 (Fla. 1st DCA 1968).
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KLEBANOW v. NEW YORK PRODUCE EXCHANGE, 344 F.2d 294 (2nd Cir. 1965)
Bernard KLEBANOW and George Lewis, Plaintiffs-Appellants, v. NEW YORK
PRODUCE EXCHANGE, New York Produce Exchange Clearing Association, and
Merrill Lynch, Pierce, Fenner & Smith Incorporated, Defendants-Appellees,
and Ira Haupt & Company and Morton Kamerman as Liquidating Trustee, etc.,
Defendants.
No. 305, Docket 29270.
United States Court of Appeals, Second Circuit.
Argued January 20, 1965.
Decided April 2, 1965.
Page 295
Max Freund, New York City (Rosenman, Colin, Kaye Petschek & Freund, Jerome E. Sharfman, New York
City, of counsel), for plaintiffs-appellants.
Donald Marks, New York City (Baer, Marks, Friedman & Berliner, New York City, Stephen F. Selig, New
York City, of counsel), for defendant-appellee New York Produce Exchange Clearing Association.
William B. Shealy, New York City (Holtzmann, Wise & Shepard, New York City, Howard M. Holtzmann,
New York City, of counsel), for defendant-appellee, New York Produce Exchange.
Richard C. Casey, New York City (Brown, Wood, Fuller, Caldwell & Ivey, New York City, Louis B. Eten,
James B. May, New York City, of counsel), for defendant-appellee, Merrill Lynch, Pierce, Fenner & Smith
Incorporated.
Before MOORE, FRIENDLY and MARSHALL, Circuit Judges.
FRIENDLY, Circuit Judge:
The novel issue, crucial to decision of this appeal, is whether limited partners of a New York
partnership in dissolution can sue on its behalf for damage claimed to have been inflicted on it by
conduct proscribed by the federal anti-trust laws, when the partnership and the liquidating partner
allegedly have rendered themselves unable to sue and their delegate is claimed to be unwilling to do so
because of affiliations with the defendants.
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Plaintiffs were limited partners in the brokerage firm of Ira Haupt & Co., a New Page 296 York limited
partnership whose term was to end December 31, 1963. The partnership agreement provided that upon
any termination or dissolution of the partnership, liquidation should be effected by the managing
partners (or the managing partner, if there were only one) as "Liquidating Trustees." After November 1,
1963, Morton Kamerman was sole managing partner.
The instant complaint, filed in the District Court for the Southern District of New York on March 4,
1964, alleged the foregoing and went on as follows: In late November, 1963, Haupt appeared to be
currently unable to meet its obligations as they matured. On November 25, Kamerman and the other
general partners entered into an agreement with various bank creditors and the New York Stock
Exchange whereby they divested themselves of power to do any act in behalf of the partnership, and
executed powers of attorney authorizing James P. Mahony, an employee of the Stock Exchange, as
representative of the Exchange and the banks, to exercise all their powers with respect to the assets and
business of Haupt. Since that date the Exchange and the banks have exercised full control over these
assets and have been liquidating them. The three defendants (other than the partnership and
Kamerman) — New York Produce Exchange, New York Produce Exchange Clearing Association, and
Merrill Lynch, Pierce, Fenner & Smith Incorporated — were claimed to have engaged "in an illegal
contract combination and conspiracy with others, unknown to the plaintiffs, to restrain and monopolize
trade in, and to fix the price of, cottonseed oil," thereby damaging the partnership "in the sum of at
least $11,000,000." The Stock Exchange, the complaint said, will not permit Haupt or Kamerman to
prosecute this claim because (1) Merrill Lynch "and possible additional defendants" are members of that
exchange and of the Produce Exchange, (2) members of the Board of Governors of the Stock Exchange
are partners in firms that also have partners on the Board of Governors of the Produce Exchange and
the Clearing Association, and (3) the Stock Exchange "has numerous members who are also members of
the Produce Exchange." Demand on Haupt or Kamerman to prosecute the claim would thus have been
futile.
Defendants moved under F.R.Civ. P. 12(b) to dismiss for failure to state a claim on which relief can be
granted. They contended that plaintiffs lacked capacity to sue[fn1] and that the allegations of violation
of the antitrust laws were insufficient. Sustaining the first ground, Judge Tyler granted the motions,
without having to reach the second.
Section 4 of the Clayton Act, 15 U.S.C. § 15, authorizes suit by "any person who shall be injured in his
business or property by reason of anything forbidden in the antitrust laws." We have no doubt, and the
few authorities indicate, that when business is conducted by a partnership, the statute views the
partnership rather than a partner as the person injured. Coast v. Hunt Oil Co., 195 F.2d 870 (5 Cir.), cert.
denied, 344 U.S. 836, 73 S.Ct. 46, 97 L.Ed. 651 (1952); Leh v. General Petroleum Corp., 165 F. Supp. 933
(S.D.Cal. 1958). Who may bring an action under § 4 of the Clayton Act on behalf of a partnership is a
question within federal competence. But the parties agree, and we shall assume Page 297 they are right,
that the provision in F.R.Civ.P. 17(b) — "In all other cases capacity to sue or be sued shall be determined
by the law of the state in which the district court is held" — refers this determination to the law, the
"whole law," of the place of suit. Since New York, the forum in this case, is also the place where the
limited partnership was formed and had its headquarters, we encounter no choice of law problem as
between states.
Pointing to the description of the liquidator as a "trustee," appellants claim the case to be won for
them by the principle, Restatement (Second), Trusts § 282(2) (1959), followed in New York, that a cestui
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que trust may sue to enforce a claim of the trust when the trustee has wrongfully refused. Bonham v.
Coe, 249 App. Div. 428, 292 N.Y.S. 423, aff'd mem., 276 N.Y. 540, 12 N.E.2d 566 (1937); Brooklyn Free
Kindergarten Soc'y v. Elbran Realty Corp., 255 App. Div. 852, 7 N.Y.S.2d 531 (1938). Appellees answer
— satisfactorily insofar as the argument is claimed to be decisive — by saying that it unduly stresses the
words of the Haupt partnership agreement; Kamerman's legal position was no different than if he had
been called a liquidating partner or agent, or a liquidator simpliciter. But the point remains pertinent as
an analogy; appellants properly ask why, if a cestui que trust may sue under such circumstances, a
limited partner may not. See Klebanow v. Funston, 35 F.R.D. 518 (S.D.N Y 1964). They press also the
example of the stockholder, an analogy which becomes the more forceful when we add that a preferred
stockholder also may maintain a derivative action, Ashwander v. TVA, 297 U.S. 288, 321-322, 56 S.Ct.
466, 80 L.Ed. 688 (1936).[fn2] This gains further force from the New York Court of Appeals' statement
that the position of a limited partner is "analogous to that of a corporate shareholder." Ruzicka v. Rager,
305 N.Y. 191, 197-198, 111 N.E.2d 878, 39 A.L.R.2d 288 (1953).
Appellees respond that limited partners are mere creditors who must work out their remedies through
receivership or bankruptcy; appellants disclaim creditor status in this appeal, although on another,
Klebanow v. Chase Manhattan Bank, 343 F.2d 726 (2 Cir. 1965), they assert they are that for the purpose
of voting their claims as limited partners in the election of a trustee in bankruptcy. A limited partner,
barred from using his name in the firm title, said to lack "property rights" in partnership assets, and
presumed to have priority over other partners in thedistribution of assets, does have some resemblance
to a creditor. See N.Y. Partnership Law, McKinney's Consol. Laws, c. 39, §§ 94, 112; Alley v. Clark, 71 F.
Supp. 521 (E.D.N.Y. 1947). However, in the main, a limited partner is more like a shareholder, often
expecting a share of the profits, subordinated to general creditors, having some control over direction of
the enterprise by his veto on the admission of new partners, and able to examine books and "have on
demand true and full information of all things affecting the partnership * *" See N.Y. Partnership Law §§
98, 99, 112. That the limited partner is immune to personal liability for partnership debts save for his
original investment, is not thought to be an "owner" of partnership property, and does not manage the
business may distinguish him from general partners but strengthens his resemblance to the stockholder;
and even as to his preference in dissolution, he resembles the preferred stockholder. Indeed, it makes
considerably greater sense to clothe the instant appellants with whatever descriptive phrase is
necessary to enable them to sue on behalf of the partnership than to entertain derivative suits by
persons owning a few shares in giant corporations, especially if the shares are Page 298 nonparticipating redeemable preferred. Of course, the defendants in any suit brought by limited partners
are entitled to process that will make any judgment binding on the partnership, but that has been
accomplished here.
Appellees say that however all this may be, the issue has long since been decided otherwise by New
York's legislature in § 115of the Partnership Law:
"Parties to actions. A contributor, unless he is a general partner, is not a proper party to
proceedings by or against a partnership, except where the object is to enforce a limited partner's right
against or liability to the partnership."
This provision came into New York law in 1922 when the legislature adopted the Uniform Limited
Partnership Act, Laws 1922, ch. 640, § 1. The corresponding provision in the previous law, Laws 1897,
ch. 420, § 38,[fn3] carried forward in the 1909 and 1919 Partnership Laws, Consol. Laws of 1909, ch. 39,
§ 38; Laws 1919, ch. 408, § 98, had read:
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"Actions by and against the partnership — Actions and special proceedings in relation to the business
of the partnership may be brought and conducted by and against the general partners, in the same
manner as if there were no special partners."
Appellees do not seriously contend that the framers of the Uniform Limited Partnership Act or the
legislature of 1922 had focused on the problem here at issue. In reading the language we must
remember that "Legislative words are not inert, and derive vitality from the obvious purposes at which
they are aimed," Griffiths v. Helvering, 308 U.S. 335, 355, 60 S.Ct. 277, 278, 84 L.Ed. 319 (1939). The
purposes of § 115, like that of its less minatory predecessor, were reasonably plain. General partners
need not join limited partners in an action by the partnership; ordinarily limited partners may not sue
since this will interfere with the management by the general partners, Lieberman v. Atlantic Mutual Ins.
Co., 62 Wn.2d 922, 385 P.2d 53 (1963); a suitor against the partnership need not join a limited partner;
indeed, he may not do so if the partnership be solvent. See Fuhrman v. Von Pustau, 126 App. Div. 629,
111 N.Y.S. 34 (1908). The words say all this and say it well. But they do not have to be read as saying that
a limited partner cannot bring an action on behalf of the partnership when the general partners have
disabled themselves or wrongfully refused; and, although they could be so read, we see no sufficient
reason for doing so when in quite similar situations the cestui que trust or the preferred stockholder is
allowed to do exactly that. The predecessor New York statute would hardly be read as going so far; we
see no basis for thinking that, in its effort to achieve uniformity with other states, the legislature thought
it would be altering New York law in this respect. Although the state decisions bearing directly on the
point are from tribunals not high in the judicial hierarchy and may be susceptible of distinction, they at
least reveal that the New York courts do not consider § 115 a clear mandate against limited partners'
capacity to bring an action like this. Cooper Prods. Co. v. Twin-Bowl Co., N.Y.L.J., Aug. 21, 1962, p. 8, col.
7 (Sup.Ct.); Executive Hotel Associates v. Elm Hotel Corp., 41 Misc.2d 354, 245 N.Y.S.2d 929
(Civ.Ct.), aff'd per curiam, 43 Misc.2d 153, 250 N.Y.S. 351 (App.T. 1964);[fn4] and the only relevant
statement by the Court Page 299 of Appeals that has been cited to us, see Ruzicka v. Rager, supra,
although in no way decisive since the issue was hardly in the court's mind, is helpful to appellants. If
New York returns only a murky answer to the question of capacity posed by F.R.Civ.P. 17(b), federal
judges are entitled to resolve the doubt in a way that permits the assertion of a federal claim. See
Leh v. General Petroleum Corp., supra, 165 F. Supp. at 937; Blake, The Shareholders' Role in Antitrust
Enforcement, 110 U.Pa.L.Rev. 143, 145-52 (1961). Contrast Alley v. Clark, supra, 71 F. Supp. at
525.
The district judge was influenced to a contrary view by the limited partner's right to have a "dissolution
and winding up by decree of court," N.Y. Partnership Law § 99, presumably for the same causes as a
general partner, § 63, in which the court may, in its discretion, appoint a receiver. But we see no reason
why such possibilities should prevent the speedier and more effective remedy of suit by a limited
partner, any more than the beneficiary's right to ask that a trustee be instructed or removed prevents
suit by him when the trustee has wrongfully refused. We would indeed expect that the New York courts
would require strong allegations and proof of disqualification or wrongful refusal by the general
partners before allowing a limited partner to sue on the partnership's behalf — a mere difference of
opinion would be nowhere near enough. Compare Coast v. Hunt Oil Co., supra, 195 F.2d at 872. But the
allegations in the instant complaint that the partners, including the liquidating partner, have completely
divested themselves of power in favor of a stranger who is acting on behalf of creditors, and that one of
these creditors, who is also the stranger's employer, has affiliations with the defendants, meet the test.
Appellees make a point that on June 26, 1964, Ira Haupt & Co. was adjudicated a bankrupt and the
refereee nominated a trustee, in whom § 70, sub. a(5) and (6) of the Bankruptcy Act vest all
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"property, including rights of action, which prior to the filing of the petition he [the bankrupt] could by
any means have transferred or which might have been levied upon and sold under judicial process
against him, or otherwise seized, impounded, or sequestered" and "rights of action arising upon * * *
the unlawful * * * injury to his property." But Meyer v. Fleming, 327 U.S. 161, 66 S.Ct. 382, 90 L.Ed. 595
(1946), held that the appointment of a trustee in reorganization for a railroad did not preclude
prosecution of a stockholder's derivative action theretofore filed, and that principle seems entirely
applicable here. As the Supreme Court said, the trustee is sufficiently protected by his rights to start a
new suit, to intervene in the existing one, to settle the claim, or, if he deems its prosecution actually
prejudicial, to cause the action to be abated. 327 U.S. at 167-168 and n. 14.
The district judge did not reach appellees' alternative point that the complaint did not set forth "a short
and plain statement of the claim showing that the pleader is entitled to relief," required by F.R.Civ.P. 8.
As to this we agree with appellees. The statement, which we have quoted in full, although assuredly
"short," is anything but "plain" — it furnishes not the slightest clue as to what conduct by the
defendants is claimed to constitute "an illegal contract combination and conspiracy." While Nagler v.
Admiral Corp., 248 F.2d 319, 322-323 (2 Cir. 1957), repudiated the idea that "some special pleading * * *
is required in antitrust cases," it is no authority that in such cases the pleader is specially privileged to
plead nothing but the statutory words. A mere allegation that defendants violated the antitrust laws as
to a particular plaintiff and commodity no more complies with Rule 8 than an allegation which says only
that a defendant made an undescribed contract with the plaintiff and breached it, or that a defendant
owns a car and injured plaintiff by driving it negligently. See 2 Moore, Federal Practice ¶ 8.13 (2d ed.
1964). But it is equally clear that if the Page 300 district judge had properly taken this view, amendment
of the complaint would nevertheless be allowed. See 3 Moore, Federal Practice ¶¶ 15.08[2], 15.10 (2d
ed. 1964). It would thus be improper to affirm dismissal upon this ground.[fn5]
The judgment of dismissal for want of capacity to sue is reversed with instructions to grant leave to file
an amended complaint, in default of which a new order of dismissal may be entered.
[fn1] Although the defense of lack of capacity is not expressly mentioned in rule 12(b), the practice has
grown up of examining it by a 12(b)(6) motion when the defect appears upon the face of the complaint.
See Hershel Cal. Fruit Prods. Co. v. Hunt Foods, Inc., 119 F. Supp. 603 (N.D. Cal. 1954); Coburn v.
Coleman, 75 F. Supp. 107 (W.D.S.C. 1947); compare Jacques Krinj En Zoon v. Schrijver, 151 F. Supp. 955
(S.D.N.Y. 1957), an approach widely employed for the statute of limitations defense, see 2 Moore,
Federal Practice ¶ 12.10 (2d ed. 1964). In any event, the plaintiffs have not objected, and the portion of
the motion relating to capacity could be regarded as a pre-answer motion for summary judgment,
entertained by the judge in his discretion. F.R.Civ.P. 56(b).

[fn2] Note also the "double derivative" action by a stockholder of a corporation owning the stock of the
injured corporation. See Holmes v. Camp, 180 App. Div. 409, 167 N.Y.S. 840 (1917); Goldstein v.
Groesbeck, 142 F.2d 422, 425, 154 A.L.R. 1285 (2 Cir.), cert. denied, 323 U.S. 737, 67 S.Ct. 36, 89 L.Ed.
590 (1944); 2 Hornstein, Corporation Law and Practice § 712 at 193-94 & n. 13-14 (1959).

[fn3] This was a minor revision of Rev.Stat., 1827-1828, pt. II, ch. IV, tit. I, § 14, which in turn had revised
a somewhat different provision in Laws 1822, ch. 244, § 13 — the first limited partnership act in this
country, Note, 36 Harv.L.Rev. 1017 n. 3 (1923).
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[fn4] In Lightyger v. Franchard Corp., N.Y.L.J., Oct. 23, 1964, p. 16, col. 3; N.Y.L.J., Dec. 30, 1964, p. 16,
col. 1 (Sup. Ct.), relied on by appellees, the judge first passing on the complaint seems to have assumed
that the limited partners were seeking, or for some reason had to seek, to bring a class action; a second
judge held the amended complaint inadequate for that purpose. We find little help in these decisions at
motion term.

[fn5] We do not wish to be understood as necessarily accepting the implication of the concurring
opinion that an amended complaint must allege that the trustee in bankruptcy has unwarrantedly
refused to sue. But it surely would be advisable for the district court to invite the views of the trustee as
to the effect of the suit upon the administration of the estate.

MOORE, Circuit Judge (concurring in the result):
I concur in the result which calls for the service of an amended complaint in default of which an order
of dismissal may be entered. The factual situation appears to have changed, and to be changing,
radically since charges were made that James P. Mahony was too closely connected with some of the
defendants to bring any action against them with or without enthusiasm. In any amended complaint,
the limited partners will have to disclose amongst other things (1) why Mahony's successor, Edward
Feldman, is (if he be) similarly tainted; (2) why any representative of the courts or of the general
partners is legally disqualified from trying to work out a solution of the rather complicated financial
situation in which the parties find themselves or to bring any necessary lawsuits; and (3) the basis, if
any, of any cause of action, apart from conclusory allegations which they, the limited partners, should
have a right to bring or take over.
In short, by this concurrence, I do not concede the right of these limited partners to bring this action on
the facts thus far alleged nor deny that there is any possibility that an amended complaint may not
reveal such a right. This issue can only be determined in the light of the factual allegations of a new
complaint. This is the result wisely reached by my colleague, Judge Friendly, in which I concur.

37 | P a g e

The Law Offices Of Matthew Weidner, P.A.

Shaw v. Stutchman, 105 Nev. 128 (1989)

SHAW v. STUTCHMAN, 105 Nev. 128 (1989)
771 P.2d 156
GERALD H. SHAW, EXECUTOR OF THE ESTATE OF ELIZABETH A. LYNN, APPELLANT,
v. THOMAS R. STUTCHMAN, AND FALLON CONVALESCENT CENTER, INC., A NEVADA
CORPORATION, RESPONDENTS.
No. 18944
Supreme Court of Nevada.
March 30, 1989

Appeal from Seventh Judicial District Court, White Pine County; Merlyn
H. Hoyt, Judge.
Page 129
Gary D. Woodbury, Elko, for Appellant.
I.R. Ashleman, Reno, for Respondents.
OPINION
Per Curiam:
FACTS
On October 29, 1979, Elizabeth A. Lynn entered into an agreement with respondents Thomas R.
Stutchman and Fallon Convalescent Center, Inc. ("FCC") whereby Stutchman, individually and on behalf
of FCC, assigned to Lynn certain debts allegedly owed to them. In return, Lynn promised, inter alia, not
to enforce any judgment that might be entered against Stutchman in a pending action.[fn1] Lynn died
testate on April 4, 1984. Thereafter, the King County Superior Court, State of Washington, entered an
order admitting Lynn's Last Will and Testament to probate, appointing appellant Gerald H. Shaw
executor of Lynn's Estate, and issuing Letters Testamentary to Shaw.
On October 24, 1985, John M. Woodley, on behalf of the Lynn Estate, brought the suit that is the
subject of this appeal against Stutchman and FCC.[fn2] The complaint alleged that Woodley was "the
duly authorized and acting executor of the estate of Elizabeth A. Lynn," and that Stutchman and FCC had
never satisfied portions of the 1979 agreement. In answering the complaint, Stutchman and FCC stated
they were "without knowledge or information sufficient to form a belief as to the truth of the
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[allegation that Woodley was the executor of the Lynn Estate], and therefore, upon such lack of
knowledge or information, deny the same."
Subsequently, Gary Woodbury, the Nevada attorney employed to pursue the action, learned that
Shaw, rather than Woodley, was the executor of Lynn's Estate and should have been named plaintiff.
Pursuant to a stipulation between the parties, the district Page 130 court ordered that Shaw be
substituted for Woodley. Counsel for Stutchman and FCC later learned that neither Woodley nor Shaw
ever obtained authorization to act as executor of Lynn's Estate in this state.
On September 11, 1987, almost two years after the complaint was filed, Stutchman and FCC moved for
summary judgment. They argued that Woodley, who never had authority to act on behalf of Lynn's
Estate, lacked "standing" to bring the suit and that Shaw, although executor of Lynn's Estate in
Washington, had neither initiated ancillary administration nor qualified to act as executor of Lynn's
Estate in Nevada. Thus, according to Stutchman and FCC, the district court was without subject matter
jurisdiction and they were entitled to summary judgment as a matter of law.
Following a hearing on the motion, the district court ruled that Shaw's authorization to act as executor
in Washington lacked effect in this state and, therefore, Shaw could not have initiated the suit.
Apparently agreeing that it lacked jurisdiction, the district court granted summary judgment in favor of
Stutchman and FCC. This appeal followed.
DISCUSSION
Shaw concedes that in the absence of authorization by statute, a foreign executor's commencement of
suit in this state is defective. He argues, however, that the defect is one of capacity, not jurisdiction. We
agree.
Most courts that have addressed the issue Shaw raises have concluded that a foreign representative's
failure to obtain authorization to act on behalf of an estate involves a defect of capacity rather than
subject matter jurisdiction. See Lefebure v. Baker, 220 P. 1111 (Mont. 1923). See also Canfield v.
Scripps, 59 P.2d 1040, 1042 (Cal.Dist.Ct.App. 1936) (right of foreign administrator to maintain action
involves only question of capacity to sue); 6 C. Wright & A. Miller, Federal Practice and Procedure, §
1559 (1971) ("Capacity has been defined as a party's personal right to come into court, and should not
be confused with the question of whether a party has an enforceable right or interest or is the real party
in interest.").
NRCP 17(b) provides that "[t]he capacity of an individual, including one acting in a representative
capacity, to sue or be sued shall be determined by the law of this State. . . ." (emphasis supplied). As the
district court correctly noted in its order granting summary judgment, the Nevada Revised Statutes
contain no statutory provision permitting suit by a foreign executor, and, in the absence of statutory
law, the common law controls. See NRS 1.030. Under the common law, Page 131 [e]very grant of
administration is strictly confined in its authority and operation to the limits of the territory of the
government which grants it; and does not, de jure, extend to other countries. It cannot confer, as a
matter of right, any authority to collect assets of the deceased in any other state; and whatever
operation is allowed to it beyond the original territory of the grant is a mere matter of comity, which
every nation is at liberty to yield or to withhold, according to its own policy and pleasure, with reference
to its own institutions and the interest of its own citizens. . . . Hence it has become an established
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doctrine that an administrator, appointed in one state, cannot, in his official capacity, sue for any debts
due to his intestate in the courts of another state. . . .
Vaughan v. Northrup, 40 U.S. (15 Pet.) 1, 6 (1841). See also Matter of the Estate of Widemeyer, 741
S.W.2d 758, 760 (Mo.App. 1987) ("an administrator, appointed in state A, cannot sue in his
representative capacity in state B in the absence of a statute in state B authorizing him to do so. . . .").
Thus Shaw, and a fortiori Woodley, lacked legal capacity to bring suit in this state on behalf of Lynn's
Estate. Shaw also argues that if the defect is one of capacity, then it may be waived. Again, we agree.
NRCP 9(a), in pertinent part, provides:
It is not necessary to aver the capacity of a party to sue or to be sued or the authority of a party to
sue or be sued in a representative capacity. . . . When a party desires to raise an issue as to the
legal existence of any party or the capacity of any party to sue or be sued or the authority of a party
to sue or be sued in a representative capacity, he shall do so by specific negative averment, which
shall include such supporting particulars as are peculiarly within the pleader's knowledge. (emphasis
supplied).
In Kucharski v. Pope & Talbot, 4 F.R.D. 208 (S.D.N.Y. 1944), a fact situation similar to the instant matter
was presented. There, a foreign administratrix, appointed in Pennsylvania, brought suit in New York. The
defendant answered denying knowledge or information sufficient to form a belief concerning the
plaintiff's allegation that she was the administratrix of the decedent's estate. Subsequently, the
defendant moved for summary judgment on the ground that the plaintiff lacked capacity to sue in New
York. In denying the motion, the district court stated: "Such a denial of knowledge or information did
not satisfy the requirements of [FRCP] Rule 9(a) and consequently by the terms of the Rule it Page 132
failed to raise an issue as to plaintiff's legal capacity." Id. at 209. See also Tractortechnic Gebrueder
Kulenkempft & Co. v. Bousman, 301 F. Supp. 153, 155 (E.D.Wis. 1969) ("A mere denial of information is
not the equivalent of a specific negative averment."); Brown v. Music, Inc., 359 P.2d 295, 301 (Alaska
1961) (answer denying allegation based on want of knowledge or information not sufficient to raise
issue of capacity, and failure to raise issue in manner specified in rule results in waiver of defense); 5 C.
Wright & A. Miller, Federal Practice and Procedure § 1294 (1969) ("[A]n issue of capacity cannot be
raised by a general denial. Nor can the issue be raised by a denial of knowledge or information sufficient
to form a belief, at least not when the information concerning capacity is a matter of record or is readily
accessible to the party attempting to put the matter in issue.").
Here, the complaint affirmatively alleged Woodley to be the executor of the Lynn Estate.
Approximately five months after the complaint was filed, and after making a demand and motion for a
change of venue and a motion for a more definite statement, Stutchman and FCC answered. In their
answer, Stutchman and FCC stated: "Defendants are without knowledge or information sufficient to
form a belief as to the truth of the [allegation that Woodley is the executor of the Lynn Estate], and
therefore, upon such lack of knowledge or information, deny the same." (emphasis supplied). Not until
September 11, 1987, almost two years after the complaint was filed, did Stutchman and FCC in their
motion for summary judgment raise the issue of Woodley/Shaw's "standing."
We believe that the authorities cited above are correct in suggesting that respondents' denial of
Woodley's authority to sue was insufficient to raise the issue of Woodley's representative capacity.
Respondents, with a minimum of effort, could have determined the identity of the executor of Lynn's
Estate and whether that person had qualified to act as executor in Nevada. Having failed to raise the
issue of capacity by "specific negative averment," as required by NRCP 9(a), Stutchman and FCC waived
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their objection. See Tobler & Oliver Constr. v. Nevada St. Bank, 89 Nev. 269, 510 P.2d 1364 (1973);[fn3]
Music, Inc., Page 133 395 P.2d at 301. The subsequent substitution of Shaw for Woodley did
not affect respondents' previous waiver.
CONCLUSION
We conclude that the district court erred in granting summary judgment in favor of Stutchman and
FCC. Although a foreign representative's commencement of suit in this state without authorization is
defective, the defect is one of capacity. As such, if the opposing party does not raise the issue of capacity
in the manner provided in NRCP 9(a), the objection is waived.
Accordingly, we reverse the district court's order granting Stutchman and FCC summary judgment, and
remand the case to that court for further proceedings.
[fn1] The action referred to eventually reached this court as Lynn v. Ingalls, 100 Nev. 115, 676 P.2d 797
(1984).

[fn2] Woodley, an attorney licensed in Washington, represents the Lynn Estate. He employed local
counsel here to pursue the action.

[fn3] In Tobler, we stated that NRCP 8(c) and NRCP 9(a) require allegations of lack of standing and
capacity to be pled affirmatively and with particularity. Tobler, 89 Nev. at 271, 510 P.2d at 1365. This
was not entirely correct. We note here that NRCP 9(a)'s requirement of a "specific negative averment" is
not an affirmative defense governed by Rule 8(c). See 5 C. Wright & A. Miller, Federal Practice and
Procedure § 1294 n. 32 (1969). When the issue of lack of capacity is properly raised by a specific
negative averment, the burden of persuasion rests with the party claiming capacity.
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Sun Val. v. American Land Lease, 927 So.2d 259 (Fla. 2nd DCA 2006)

SUN VAL. v. AMERICAN LAND LEASE, 927 So.2d 259 (Fla.App. 2 Dist. 2006)
SUN VALLEY HOMEOWNERS, INC., a Florida not-for-profit corporation,
Appellant, v. AMERICAN LAND LEASE, INC., a foreign corporation; and Asset
Investors Operating Partnership, L.P., a foreign limited partnership,
Appellees.
No. 2D05-2829.
District Court of Appeal of Florida, Second District.
May 10, 2006.

Appeal from the Circuit Court, Pinellas County, James R. Case, J. Page 260
Christopher S. Kuhn of Justin G. Joseph, P.A., Tarpon Springs, for Appellant.
David D. Eastman, and Carol S. Grondzik of Lutz, Bobo, Telfair, Eastman, Tallahassee, for Appellees.
CANADY, Judge.
In this case involving a dispute arising under chapter 723, Florida Statutes (2004), the Florida Mobile
Home Act, Sun Valley Homeowners, Inc., appeals the final summary judgment in favor of American Land
Lease, Inc., and Asset Investors Operating Partnership, L.P. (collectively referred to as American Land
Lease), the owner and operator of Sun Valley Estates, a mobile home park in Pinellas County. The
summary judgment was based on the circuit court's ruling that Sun Valley Homeowners was without
legal authority to bring suit on behalf of the homeowners residing in Sun Valley Estates. Because we
conclude that the circuit court correctly determined that Sun Valley Homeowners had not complied with
a statutory provision that a homeowners' association has standing to bring suit under chapter 723 only if
the association has obtained the written consent of a majority of the homeowners, we affirm.
In its motion for summary judgment, American Land Lease challenged the status of Sun Valley
Homeowners as a homeowners' association established under the requirements of section 723.075. The
motion also challenged Sun Valley Homeowners' compliance with the standing requirement set forth in
section 723.037(1). The circuit court ruled that American Land Lease was entitled to summary judgment
Page 261 on both grounds. In view of our conclusion that the trial court correctly granted the summary
judgment on the basis of Sun Valley homeowners' failure to comply with section 723.037(1), we will not
address the challenge based on section 723.075. Before discussing the requirement set forth in section

42 | P a g e

The Law Offices Of Matthew Weidner, P.A.

723.037(1) and its application to this case, we will address Sun Valley Homeowners' claim — which we
reject — that American Land Lease waived the issue of Sun Valley Homeowners' compliance with
section 723.037(1) by failing to raise the issue in its answer to Sun Valley Homeowners' complaint.
Waiver of the Lack of Capacity to Sue Issue
Sun Valley Homeowners' amended complaint contained an allegation in paragraph 2 that Sun Valley
Homeowners was "operating as a [h]omeowners [a]ssociation" under chapter 723 and was "acting on
behalf of all mobile homeowners in the [Sun Valley Estates Mobile Home] Park concerning a matter of
common interest." The amended complaint alleged in paragraph 4 that at a meeting on a specified date,
"an overwhelming majority of [Sun Valley Homeowners'] members supported [Sun Valley Homeowners']
bringing this action." In its answer, American Land Lease responded to the allegations in paragraphs 2
and 4 by stating: "Without knowledge and therefore denied." None of the affirmative defenses stated in
the answer made reference to Sun Valley Homeowners' standing or capacity to bring suit in a
representative capacity.
At the hearing on American Land Lease's motion for summary judgment, counsel for Sun Valley
Homeowners argued that the issues presented in the motion "were not raised in their [a]nswers [and]
[a]ffirmative [d]efenses." Counsel for Sun Valley Homeowners further argued: "I believe that under Rule
1.140(b), Florida Rule of Civil Procedure, they are precluded from raising these issues at this particular
time." Counsel for American Land Lease argued in response that the owner had raised the issue by
way of a specific negative averment in answering paragraph 2 of the amended complaint: "We stated
we were without knowledge which is of course a denial." Counsel for Sun Valley Homeowners then
stated to the court that "you will find absolutely nothing regarding lack of standing or any standing
issue" in the answer or affirmative defenses.
The trial court's response to argument of counsel was twofold. First, the court observed that "[w]ithout
knowledge is a denial with respect to that issue." Second, the court pointed out to counsel for Sun
Valley Homeowners that "the [summary judgment] motion itself . . . puts you on notice" and that "the
real question is whether or not you are prejudiced and surprised here today which doesn't bear into
your argument." Counsel for Sun Valley Homeowners made no response to the court's comments.
Florida Rule of Civil Procedure 1.120(a) provides, in pertinent part, that "[w]hen a party desires to raise
an issue as to the . . . authority of a party to sue . . . in a representative capacity, that party shall do so by
specific negative averment which shall include such supporting particulars as are peculiarly within the
pleader's knowledge." The Author's Comment with respect to this provision states: "Lack of capacity
must be raised . . . by specific negative averment (not merely by pleading lack of knowledge)." The view
expressed in this commentary that pleading lack of knowledge is not sufficient to raise the issue of
capacity to sue follows the federal case law interpreting Federal Rule of Civil Procedure 9(a), from which
rule 1.120(a) is Page 262 derived. See Plumbers Local Union No. 519 v. Serv. PlumbingCo., 401 F.Supp.
1008, 1011 (S.D.Fla. 1975) (stating that defendant's "deni[al of] its knowledge of plaintiffs' capacity . . .
is insufficient to raise the issue of plaintiffs' capacity"); Tractortechnic Gebrueder Kulenkempft & Co. v.
Bousman, 301 F.Supp. 153, 155 (E.D.Wis. 1969) ("A mere denial of information is not the equivalent of a
specific negative averment."). We agree that a denial based on lack of knowledge is not sufficient to
state a "specific negative averment."
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It is unquestionable that a failure to comply with the requirement of rule 1.120(a) for a specific
negative averment may result in a waiver of the capacity issue that precludes a party from raising the
issue subsequently. See McDonough Equip. Corp. v. Sunset Amoco West, Inc., 669 So.2d 300 (Fla. 3d DCA
1996). It is equally unquestionable that a party's failure to make a specific negative averment in an
answer may — in appropriate circumstances — be remedied by a subsequent pleading. This flows from
the provisions of Florida Rule of Civil Procedure 1.190, under which "[l]eave of court [to amend
pleadings] shall be given freely when justice so requires," rule 1.190(a), and "the court must disregard
any error or defect in the proceedings which does not affect the substantial rights of the parties," rule
1.190(e).
Rule 1.120(c) contains a provision similar to the "specific negative averment" requirement of rule
1.120(a). Under rule 1.120(c), "[a] denial of performance or occurrence [of a condition precedent] shall
be made specifically and with particularity." (Emphasis added.) In Ingersoll v. Hoffman, 589 So.2d 223
(Fla. 1991), a medical negligence case, the court considered whether a defendant had failed to comply
with the requirement of rule 1.120(c) and had thereby waived the right to subsequently challenge the
plaintiffs' failure to satisfy a condition precedent to bringing suit. At issue was the plaintiffs' failure to
comply with the applicable medical malpractice prelitigation notice requirements. The plaintiffs'
complaint "contained a specific allegation that the [plaintiffs] had complied with all conditions
precedent to the filing of the suit." Id. at 224. "In his answer, [the defendant] made only a general denial
of the allegation of compliance with all conditions precedent. The answer contained no reference to the
[plaintiffs'] failure to comply with [the applicable pre-suit notice requirements]." Id. The court held that
such a general denial was not sufficient to meet the requirement of rule 1.120(c): "A general denial is
not one `made specifically and with particularity.'" Id.
The court went on to hold that the defendant's failure to comply with the requirements of rule 1.120(c)
had resulted in the waiver of the issue by the defendant. In reaching this conclusion, the court focused
on the existence of prejudice to the plaintiff resulting from the raising of the issue after the statute of
limitation had run. The court stated: "We do not suggest that under appropriate circumstances a
defendant could not amend the answer so as to specifically deny the performance of a condition
precedent. The test as to whether an amendment to a pleading should be allowed is whether the
amendment will prejudice the other side." Id. at 225.
The Ingersoll court's focus on prejudice is consistent with rule 1.190's policy of permitting liberal
amendment of pleadings.
Public policy favors the liberal amendment of pleadings so that cases can be tried on their merits.
[Rule] 1.190 provides that `leave of court [to amend Page 263 pleadings] shall be given freely when
justice so requires.' . . . The failure to permit amendment constitutes an abuse of discretion unless it
clearly appears the amendment would prejudice the opposing party, the privilege to amend has been
abused, or amendment would be futile.
EAC USA, Inc. v. Kawa, 805 So.2d 1, 5 (Fla. 2d DCA 2001) (citations omitted). "A denial of leave to amend
a pleading is an abuse of discretion where the proffered amendment indicates that a plaintiff can state a
cause of action. The same holds true where a defendant demonstrates he could prevail with the
assertion of a properly available defense." Wayne Creasy Agency, Inc. v. Maillard, 604 So.2d 1235, 1236
(Fla. 3d DCA 1992) (citations omitted).
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In the instant case, the trial court erred in stating that the answer contained a specific negative
averment concerning Sun Valley Homeowners' capacity to sue in a representative capacity. But the trial
court remedied this error by focusing on the absence of any showing of prejudice to Sun Valley
Homeowners. In effect, after first ruling that the denial in the answer was a sufficient specific negative
averment, the trial court then ruled that, in any event, Sun Valley Homeowners had failed to establish
that it was prejudiced by American Land Lease's raising the capacity to sue issue in its motion for
summary judgment. In doing so, the trial court effectively treated the summary judgment motion as
encompassing a motion for leave to amend. See Block v. First Blood Assocs., 988 F.2d 344, 350 (2d Cir.
1993) (affirming action of trial court which "construed [defendant's] summary judgment motion also as
a motion to amend" to assert the statute of limitations as an affirmative defense). Because there
was no effect "[on] the substantial rights of the parties," the trial court was justified in "disregard[ing]"
the technical "defect" in American Land Lease's pleading. Rule 1.190(e).
Sun Valley Homeowners has at no point — either before the trial court or in this appeal — presented
any argument that it was prejudiced by American Land Lease's raising the capacity issue in its motion for
summary judgment. Indeed, when the trial court raised the issue of prejudice, Sun Valley Homeowners'
counsel stood mute. Since Sun Valley Homeowners failed in the trial court proceedings to make any
showing of prejudice, the trial court properly permitted American Land Lease to raise the capacity to sue
issue by way of the motion for summary judgment.
The Standing Requirement of Section 723.037(1)
Section 723.037 deals with the resolution of disputes concerning "any increase in lot rental amount or
reduction in services or utilities provided by the park owner or change in rules and regulations." §
723.037(1). The statute begins with a requirement that a park owner give advance written notice of
such increases in rental amount, reductions in services or utilities, or changes in rules and regulations.
The statute outlines a process for conducting meetings for the discussion of disputes. § 723.037(4). The
statute also sets forth the process for the initiation of formal mediation. § 723.037(5). The details of the
mediation process are set forth in section 723.038. Section 723.0381 authorizes the filing of actions in
circuit court when mediation has failed.
The question at issue here turns on the interpretation of the concluding sentence of section
723.037(1), which states: "The homeowners' association shall have no standing to challenge the
increase in lot rental amount, reduction in services or utilities, or change of rules or regulations
Page 264 unless a majority of the affected homeowners agree, in writing, to such representation."
(Emphasis added.) Sun Valley Homeowners argues that this provision of the statute applies to challenges
raised in mediation proceedings but not to challenges brought by filing suit in circuit court. The
undisputed facts before the trial court established that a majority of the affected homeowners had not
agreed in writing to being represented by Sun Valley Homeowners in the lawsuit against American Land
Lease. Accordingly, if the standing requirement of section 723.037(1) applies to lawsuits, the trial court
correctly determined as a matter of law that Sun Valley Homeowners did not have standing to
bring suit. Section 723.037(1) does two things. First, it sets forth the notice requirements imposed on
park owners with respect to rental increases, reductions in services or utilities, and changes in rules and
regulations. Second, it sets forth the standing requirement imposed on homeowners' associations which
seek to "challenge" such an action by park owners. The legislature quite logically chose to begin the
statutory provisions governing disputes between park owners and homeowners with the notice
requirements imposed on park owners and the standing requirement for the participation of
homeowners' associations in such disputes.
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Under the statutory scheme, the filing of a lawsuit constitutes a "challenge" to which the standing
requirement of section 723.037(1) applies. The verb challenge means "to take exception to" or to "call in
question." Random House Unabridged Dictionary 343 (2d ed. 1993). Initiating a lawsuit is no less of a
challenge to, for example, an increase in lot rental amount than is the initiation of mediation. If the
legislature had intended for the standing provision to apply only to mediation proceedings, the provision
in section 723.037(1) would have specifically referred to mediation and would not have used the broad
term challenge.
The fact that the initiation of mediation is addressed in section 723.037 while the initiation of litigation
is addressed in section 723.0381 does not affect the analysis of the meaning of the standing provision in
section 723.037(1). Given its broad formulation, the reach of the standing provision is neither explicitly
nor implicitly limited to the particular statutory section in which it appears.[fn1]
Finally, we observe that it would be an odd policy indeed to have a more restrictive standing
requirement for the initiation of mediation — which by its very nature is not binding — than for the
institution of litigation. Nothing in the statutory scheme indicates that the legislature adopted such a
policy.
Conclusion
The trial court correctly permitted American Land Lease to challenge Sun Valley Homeowner's capacity
to sue in a representative capacity by way of the motion for summary judgment. The trial court also
correctly determined that the undisputed evidence established that because Sun Valley Homeowners
had failed to comply with the applicable standing requirement of section 723.037(1), it lacked the
capacity to bring suit in a representative Page 265 capacity. Accordingly, the final summary judgment is
affirmed.
Affirmed.
NORTHCUTT and SALCINES, JJ., Concur.
[fn1] We note that the court in Amber Glades, Inc. v. Leisure Associates Ltd. Partnership, 893 So.2d 620,
625 (Fla. 2d DCA 2005), made the following statement in dicta: "Section 723.037(1) requires written
authorizations to commence mediation. It is unclear in the statute whether a mobile homeowners
association must also have such authorization to bring a lawsuit once the mediation fails." As is apparent
from our explanation of our holding in the instant case, we have concluded that the statutory provisions
are not unclear. Page 890
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Asociacion, Perjudicados v. Citibank, 770 So.2d 1267 (Fla. 3rd DCA 2000)

ASOCIACION, PERJUDICADOS v. CITIBANK, 770 So.2d 1267 (Fla.App. 3 Dist. 2000)
ASOCIACION DE PERJUDICADOS POR INVERSIONES EFECTUADAS EN U.S.A.,
Appellant, v. CITIBANK, F.S.B., CITIBANK, N.A., THE PARTNERS FINANCIAL
GROUP, INC.,
and GERRY BURNS, Appellees.
No. 3D99-2800.
District Court of Appeal of Florida, Third District.
Opinion filed November 15, 2000.

An Appeal from the Circuit Court for Dade County, Fredricka G. Smith,
Judge, Lower Tribunal No. 98-28754.
Page 1268
Affirmed.
Rodriguez & Angelo and Paulino A. Nin~ez, Jr., and Jorge L. Guerra, for appellant.
Boose Casey Ciklin Lubitz Martens McBane & O'Connell and John D. Boykin; Mark A. Kamilar, for
appellees.
Before Jorgenson, Cope, and Ramirez, JJ.
Jorgenson, Judge.
The appellant is an association of foreign investors ("the association") organized under the laws of
Spain to recover damages for its members ("the members"), resulting from alleged securities fraud. The
association sued Citibank F.S.B., and Citibank N.A. (Citibank) alleging they permitted certain Citibank
account holders to use their accounts in furtherance of their securities fraud scheme. The association
also sued Partners Financial Group ("Partners"), the stock brokers who opened and maintained the
members' accounts.
Upon motion the trial court dismissed the case with prejudice on the grounds of lack of standing and
lack of capacity to sue. We affirm the trial court's order dismissing the complaint with prejudice.
At common law, unincorporated associations were treated as partnerships. See, e.g., Florio v. State of
Florida, 119 So.2d 305, 309 (Fla. 2d DCA 1960); Guyton v. Howard, 525 So.2d 948 (Fla. 1st DCA 1988).
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A partnership (and therefore an unincorporated association) could sue or be sued only in the name of its
members, not in the name of the partnership. The Florida legislature has since empowered partnerships
to sue or be sued in their own name. § 620.8307(1), Fla. Stat. (1995). The association asserts that section
620.8307(1) of the Revised Uniform Partnership Act (RUPA) should be extended to confer standing on
unincorporated associations because the common law rule that unincorporated associations are to be
treated like partnerships has not been abrogated by statute.[fn1] We disagree. Page 1269
The legislature clearly intended RUPA to apply only to for-profit organizations: "An unincorporated
nonprofit organization is not a partnership under RUPA, even if it qualifies as a business, because it is
not a `for profit' organization." Uniform comment to § 620.8202(2), Fla. Stat. (1995). The association, as
its title implies,[fn2] is not a for-profit association, as it was organized only to recover damages for its
members, not to conduct business for profit.
Because there is no statutory authority conferring on the association the capacity to sue,[fn3] the
common law rule, that associations cannot sue or be sued in their own name, applies in this case.
Accordingly, the association does not have capacity to sue. Moreover, the court properly denied leave to
amend, as the association's capacity defect cannot be cured. Only the individual members or a properly
certified class would have standing under these circumstances. Because the capacity issue is dispositive,
we need not address the standing issue.
Affirmed.
[fn1] The association alternatively argues that chapter 622, titled "Foreign Unincorporated
Associations," applies. We find that argument without merit. The association clearly does not meet the
definition of "foreign unincorporated association" as used in section 622: the association is not a joint
stock association, was not formed in the United States, and does not have capital stock. See § 622.02,
Fla. Stat. (1947).

[fn2] The association's name in English means "association of parties injured due to investments made in
the U.S.A."

[fn3] "An unincorporated . . . association has no legal existence and generally does not have the capacity
to sue or be sued as an entity; thus in the absence of an enabling or permissive statute conferring
associational standing, such an association must sue or be sued in the names of the individuals
composing it rather than its firm name." Fla. Jur. 2d, Associations and Clubs § 15 (1994) (citing Hunt v.
Adams, 111 Fla. 164, 149 So. 24 (Fla. 1933); Johnston v. Albritton, 101 Fla. 1285, 134 So. 563 (Fla. 1931);
I. W. Phillips & Co. v. Hall, 99 Fla. 1206, 128 So. 635 (Fla. 1930); Guyton v. Howard, 525 So.2d 948 (Fla.
1st DCA 1988); Walton-Okaloosa-Santa Rosa Medical Soc. v. Spires, 153 So.2d 325 (Fla. 1st DCA 1963);
Florio v. State, 119 So.2d 305 (Fla. 2d DCA 1960)).
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BATAVIA, LTD. v. UNITED STATES, ETC., 393 So.2d 1207 (Fla.App. 1 Dist. 1980)
BATAVIA, LTD., APPELLANT, v. UNITED STATES OF AMERICA, BY AND THROUGH ITS
AGENCY, THE DEPARTMENT OF THE TREASURY, INTERNAL REVENUE SERVICE, APPELLEE.
No. UU-468.
District Court of Appeal of Florida, First District.
December 31, 1980.
On Motion for Clarification February 13, 1981.

Appeal from the Walton County Circuit Court, Clyde E. Wells, J.
George Ralph Miller, DeFuniak Springs, for appellant.
Marika Lancaster, Tax Division, Dept. of Justice, M. Carr Ferguson and Russell Mather, Washington,
D.C., for appellee.
LILES, WOODIE A., Associate Judge (Retired).
Appellant, Batavia, Ltd., a foreign corporation apparently registered in the Page 1208 Cayman Islands,
seeks review by interlocutory appeal of an order staying further prosecution of its mortgage foreclosure
action pending its compliance with Section 607.354(1), Florida Statutes.[fn1] Such an order staying the
proceedings is not a specified appealable order under Rule 9.130, Florida Rules of Appellate Procedure.
However, because appeal from an eventual final order would not necessarily provide Appellant with a
complete and adequate remedy, we treat this appeal as a petition for writ of certiorari pursuant to Rule
9.040(c), Florida Rules of Appellate Procedure.
Appellant seeks to foreclose on a mortgage note and mortgage deed for certain real property
executed by one Danny L. Wright, who has defaulted and has filed no response to Appellant's complaint
nor otherwise appeared in the action. Because it has a federal tax lien against Wright which is inferior
and subordinate to the mortgage being foreclosed upon, Appellee was joined as a party defendant.
Appellant requested in its complaint that an accounting of the funds due from Wright be made and, if
the amount due was not paid within time limits established by the court, that the property be sold to
satisfy Appellant's claim; and, if the proceeds of the sale are insufficient to pay this claim, that a
deficiency judgment be entered against Wright for the sum remaining unpaid, and that the estate of
Wright and persons claiming under or against him since the filing of the notice of lis pendens be
foreclosed.
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In response to the complaint, Appellee filed a motion to dismiss it as a party defendant upon the
ground that Appellant has not obtained the authority to transact business in this state. The trial judge
did not dismiss Appellee as a party defendant but did stay the proceeding until Appellant has
obtained authority to transact business in Florida. Section 607.354(1), Florida Statutes, prohibits a
foreign corporation from maintaining any action, suit, or proceeding in any court of this state until the
corporation has obtained authority to transact business in this state. However, creating,
as borrower or lender, or acquiring indebtedness, mortgages, or other security interests in real or
personal property [Section 607.304(2)(g)] or securing or collecting debts or enforcing any rights in
property securing the same [Section 607.304(2)(h)] are not considered to be transacting business in this
state. We are therefore required for the first time to construe Section 607.304(2)(g) and (h), Florida
Statutes. The express wording of the statute, obviously enacted for the purpose of attracting foreign
corporate investments, specifically excludes from registration Batavia, Ltd., which is seeking to foreclose
on a mortgage note and mortgage deed. An examination of Corporate Air Fleet of Tennessee, Inc. v. Ellis,
324 So.2d 719 (Fla. 2nd DCA 1975) and Al Wilson's Power-Ful Displays, Inc. v. Morgan Adhesive, Inc., 259
So.2d 166 (Fla. 3rd DCA 1972) reveals that the enactment of Section 607.304(2)(g) and (h) does what
these cases already permitted, i.e., that foreign corporations may sue on notes executed and delivered
in Florida without qualifying to do business in Florida. However, this complaint makes no allegation that
this is the only type of business transacted by Batavia, Ltd., in Florida, thus entitling it to the benefits, if
any, afforded under this statute. This shall be rectified upon remand.
Appellant takes the position that the trial judge could require nothing more than the filing of a law
suit. Appellee relies on Kar Products, Inc. v. Acker, 217 So.2d 595 (Fla. 1st DCA 1969) to support the trial
court's Page 1209 order requiring Appellant to register under Section 607.354(1), Florida Statutes. We
disagree on both counts. Kar Products, a case decided prior to the enactment of Section 607.304(2)(g)
and (h), stands for the proposition that, if the activity carried on by a foreign corporation is to be
categorized as interstate commerce, it is excluded from registration. That court held that the activity
there involved did not constitute interstate commerce and, thus, that foreign corporation's right to
institute and maintain the action was not exempt from the registration requirements of Chapter 613,
Florida Statutes.[fn2] We have no such factual situation here. Interstate commerce is not a factor, nor is
this suit being maintained under the provision excluding interstate commerce, which is also excluded
from registration. Section 607.304(2)(i), Florida Statutes.
Therefore, we hold that the trial judge cannot force Batavia, Ltd., to register as a foreign corporation
in order to maintain this suit. However, we do not hold that the trial judge can make no further inquiry
into Batavia, Ltd.'s activities as a foreign corporation. A trial judge has the inherent power to prevent
abuse of its process and procedures, and we note that the trial judge here was concerned over the
unusual nature of the corporation, an apparent Grand Cayman Island corporation. Nothing in Section
607.304, Florida Statutes, prohibits the trial judge from inquiring into the nature of Appellant's activities.
Accordingly, the trial judge may require Batavia, Ltd., to provide such limited information as would
alleviate his concerns short of registration.
REVERSED and REMANDED for proceedings not inconsistent with this opinion.
THOMPSON, J., concurs.
WENTWORTH, J., concurs and dissents with opinion.
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[fn1] No foreign corporation transacting business in this state without authority to do so shall be
permitted to maintain any action, suit, or proceeding in any court of this state until such corporation
shall have obtained authority to transact business in this state. Nor shall any action, suit, or proceeding
be maintained in any court of this state by any successor or assignee of such corporation on any right,
claim, or demand arising out of the transaction of business by such corporation in this state until
authority to transact business in this state shall have been obtained by such corporation or by a
corporation which has acquired all or substantially all of its assets.
[fn2] The predecessor statute to Chapter 607, Florida Statutes.
WENTWORTH, Judge, concurring and dissenting.
I concur in the majority opinion except insofar as it requires Batavia, a foreign corporate plaintiff, to
initially allege that it is not transacting business in Florida. Sections 607.304(2)(g) and (h), Florida
Statutes, provide that Batavia's activities involved in the present action as stated by the complaint do
not constitute "transacting business" in this state, and neither the record nor the pleadings suggest that
this case involves more than an isolated transaction within the state. In these circumstances it is
incumbent upon the defendant to put in issue the point that Batavia is otherwise transacting business in
the state; absent such an initial defensive showing Batavia is not required by Chapter 607, Florida
Statutes, to allege or prove a negative. See Al Wilson's Power-Ful Displays, Inc. v. Morgan Adhesive Inc.,
259 So.2d 166 (Fla. 3d DCA 1972); see also McMullen v. Inland Realty Corp., 113 Fla. 476, 152 So. 740
(1933); Corporate Air Fleet of Tennessee v. Ellis, 324 So.2d 719 (Fla. 2d DCA 1975).
I agree with the majority that the trial court may prevent abuse of its process or procedures by
requiring Batavia to provide information sufficient to alleviate the court's concern regarding the nature
of the corporate entity.
ON MOTION FOR CLARIFICATION
LILES, WOODIE A. (Retired), Associate Judge.
On December 31, 1980, this Court entered its decision in the above-captioned case, reversing the
decision of the Circuit Court of Walton County and remanding the cause for further proceedings.
Paragraph two of the opinion states, in part, that:
Because it has a federal tax lien against Wright which is inferior and subordinate to the mortgage
being foreclosed upon, Appellee was joined as a party defendant.
Appellee points out that this may be read to indicate an opinion on the merits of the case, which has
yet to be tried.
Accordingly, Page 1210 to eliminate any potential for confusion, we modify the above statement to
read:
Because it has a federal tax lien against Wright, which was alleged to be inferior and subordinate to
the mortgage being foreclosed upon, Appellee was joined as a party defendant.
WENTWORTH and THOMPSON, JJ., concur.
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Wittington Condominium v. Braemar, 313 So.2d 463 (Fla. 4th DCA 1975)

WITTINGTON CONDOMINIUM v. BRAEMAR, 313 So.2d 463 (Fla.App. 4 Dist. 1975)
WITTINGTON CONDOMINIUM APARTMENTS, INC., ET AL., APPELLANTS, v. BRAEMAR
CORPORATION, ETC., ET AL., APPELLEES.
No. 74-424.
District Court of Appeal of Florida, Fourth District.
May 23, 1975.
Rehearings Denied June 26, July 2, 1975.

Appeal from the Circuit Court, Broward County, L. Clayton Nance, J. Page 464
H. Winston Hathaway of Lavalle Wochna & Rutherford, P.A., Boca Raton, for appellants.
Perry S. Itkin of Kirsch & Mills, P.A., Fort Lauderdale, and Joseph P. Averill of Knight, Peters, Hoeveler,
Pickle, Niemoeller & Flynn, Miami, for appellees.
MAGER, Judge.
This is an appeal by Wittington Condominium Apartments, Inc. and Victor P. Matthews, individually
and as president of Wittington Condominium Apartments, Inc., plaintiffs below, from a final judgment
on the pleadings entered on behalf of Braemar Corporation one of several defendants below.
The plaintiffs filed a complaint containing numerous counts seeking money damages and injunctive
relief as occasioned by the alleged improper design and construction of the Wittington Condominium
Apartments by Braemar (the developer) and other named defendants. The suit was instituted by the
Wittington Condominium Association in its individual capacity joined by Victor Matthews in his
individual and corporate capacity as president of the Wittington Condominium Association. In addition,
Victor Matthews also alleged that the suit was being maintained by him as a class action for other
condominium unit owners.[fn1]
The complaint, which alleged improper design and construction of the Wittington Condominium
contrary to plans, specifications and representations made by Braemar and its employees, sets forth
various alleged defects in the common elements and seeks recovery predicated upon various legal
theories such as, implied warranty; negligent construction; breach of contract; fraud and deceit; breach
of a fiduciary duty. Page 465
Answers were filed by Braemar and other defendants in which the material allegations of the
complaint were denied. Subsequently, various motions were filed including motions for judgment on the
pleadings, motion to strike, motion to dismiss, and motion for summary judgment. The primary thrust of
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the motions was directed at the propriety of maintaining a representative or class action. Ultimately, the
court ruled only on the motion for judgment on the pleadings entering a final judgment thereon
concluding that "the actions as presented by plaintiffs herein do not properly lie . . ." citing authorities
dealing with representative and class actions.
Based upon a review of the case law and pertinent texts and authorities it is our opinion that the entry
of a final judgment on the pleadings was erroneous. See Fla. Civil Practice Before Trial, sec. 13.14.
In Bradham v. Hayes Enterprises, Inc., First District Court of Appeal, 306 So.2d 568 opinion filed
January 23, 1975, the court observed:
". . . A motion to dismiss and a motion for judgment on the pleadings are not the same and are not
governed by the same rules of procedure. (Davis v. Davis, Fla.App. 1st 1960, 123 So.2d 377) A motion for
judgment on the pleadings must be determined on the pleadings. (For a thorough discussion on the
meaning of the term `pleadings' see Metcalf v. Langston, Fla.App. 1st 1974, 296 So.2d 81, cert. den.,
Sup.Ct. Fla. 1974, 302 So.2d 414) The purpose of the motion for judgment on the pleadings is to permit
a trial judge to examine the allegations of the bare pleadings and determine whether there are any
issues of fact based thereon. If the bare pleadings reveal that there are no facts to be resolved by a trier
of facts then the trial judge is authorized to enter a judgment based upon the uncontroverted facts
appearing from the pleadings as applied to the applicable law. Needless to say, if the pleadings reveal
issues of fact then a judgment on the pleadings may not be properly entered." (Emphasis added.)
It is further pointed out in Butts v. State Farm Mutual Automobile Ins. Co., Fla.App. 1968, 207 So.2d
73, 75:
". . . Upon a hearing on defendant's motion for a judgment on the pleadings, after defendant has
answered, matters outside the pleadings may not be considered. (citations omitted) In considering such
a motion, all material allegations of the opposing party's pleading are taken as true, and all of the
movant's allegations which have been denied are taken as false. Since the answer requires no
responsive pleading, all allegations contained therein are deemed denied. (citations omitted) The test to
be applied in this instance is the same as if defendant were to have moved to dismiss the complaint for
failure to state a cause of action. . . ." (Emphasis added.)
In this connection it was stated in Davis v. Davis, Fla.App. 1960, 123 So.2d 377, 380:
"Although the test to be applied in disposing of a motion for judgment or decree on the pleadings is the
same as in disposing of a motion to dismiss for failure to state a cause of action, the office of the two
different type motions is entirely different and should not be confused. If a motion for final decree on
the pleadings is granted, the decree entered pursuant thereto is a final adjudication on the merits of the
cause. If a motion to dismiss a complaint is granted, the unsuccessful party is privileged to seek leave of
court for permission to file an amended pleading in which the defects of the dismissed pleading may be
supplied by additional allegations." (Emphasis added.)
Measured by the foregoing principles, a thorough examination of the pleadings reflects the existence
of disputed questions of fact and allegations in the complaint, Page 466 the truthfulness of which are
admitted for the purpose of the motion raising issues of fact for the court's determination precluding
the entry of a judgment on the pleadings. It is difficult to conclude that notwithstanding the plaintiffs'
allegations of breach of implied warranty, negligent construction and breach of contract (which for the
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purpose of the motion are taken as true), the defendants are entitled, as a matter of law, to a judgment
on the merits "without regard to what the findings may be on the facts on which issue is joined". AIA
Mobile Home Park, Inc. v. Brevard County, Fla.App. 1971, 246 So.2d 126. By the very nature of the
defendant's motion and the admissions made thereby regarding the allegations in the complaint a
judgment on the pleadings cannot be granted.
If, in reality, the defendants seek to challenge and defeat the capacity of the plaintiffs to maintain a
particular action, it cannot be accomplished through the vehicle of a motion for judgment on the
pleadings. As Rule 1.120(a), FRCP, clearly states:
"(a) Capacity. It is not necessary to aver the capacity of a party to sue or to be sued or the authority of
a party to sue or be sued in a representative capacity or the legal existence of an organized association
of persons that is made a party, except to the extent required to show the jurisdiction of the court.
When a party desires to raise an issue as to the legal existence of any party or the capacity of any party
to sue or be sued or the authority of a party to sue or be sued in a representative capacity, he shall do so
by specific negative averment which shall include such supporting particulars as are peculiarly within the
pleader's knowledge." (Emphasis added.)
The "specific negative averment" referred to in Rule 1.120 may be reflected in a responsive pleading
(answer) or presumably in what might be described as a "speaking motion" whether denominated as a
motion to dismiss, a motion to drop improperly joined parties, or a motion to strike. See Fla. Civil
Practice Before Trial, Sections 11.4 and 11.5, published by Continuing Legal Education of The Florida Bar.
See also Equitable Life Assurance Society of United States v. Fuller, Fla.App. 1973, 275 So.2d 568; Wilson
v. First National Bank of Miami Springs, Fla.App. 1971, 254 So.2d 362; Gordon Finance, Inc. v. Belzaguy,
Fla.App. 1968, 216 So.2d 240. The improper joinder of parties or the insufficiency of the pleadings to
allege the proper representative capacity is not a basis for a final dismissal of the action or a final
adjudication on the merits, which would be the resulting effect of a final judgment entered pursuant to
a motion for judgment on the pleadings, see Davis v. Davis, supra; at least not until an opportunity to
amend has been granted and there is an inability to comply therewith. See Equitable Life Assurance
Society v. Fuller, supra; Wilson v. First National Bank of Miami Springs, supra; and Gordon Finance, Inc.
v. Belzaguy, supra; see also Hargraves v. Costin, First District Court of Appeal, Case Nos. V-57, W-324 and
W-336 opinion filed February 13, 1975 and Rosenwasser v. Frager, Third District Court of Appeal, 307
So.2d 865 opinion filed February 4, 1975.
In examining the complaint we cannot conclude that it is totally deficient insofar as the standing or
capacity of the named parties are concerned. The plaintiffs' effort to take a "shotgun" approach in the
description and joinder of party-plaintiffs, although somewhat cumbersome, is not fatal so as to
preclude at least one of the named plaintiffs from being able to maintain a cause of action against the
defendants. Cf. Harrell v. Hess Oil and Chemical Corporation, Fla. 1973, 287 So.2d 291. The net effect of
the final judgment on the pleadings is a judicial determination that none of the named parties has any
cause of action against the defendant developer and others resulting from alleged negligent design and
construction; we cannot subscribe to the broad legal effect this Page 467 determination would have
based upon the pleadings in this case.
Considering, first, the status of the Wittington Condominium Association we do not perceive of any
valid legal impediment to the Association's ability to maintain a suit, individually, against the
defendants. Section 711.12, F.S., of the "Condominium Act" provides in part as follows:
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"(1) The operation of the condominium shall be by the association, the name of which shall be stated
in the declaration. The declaration may require the association to be organized as a particular entity,
such as but not limited to a corporation for profit or corporation not for profit, in which the owners of
units shall be stockholders or members.
"(2) The association, whether or not incorporated, shall be an entity which shall act through its officers
and shall have the capability of contracting bringing suit and being sued. If not incorporated the
association shall be deemed to be an entity existing pursuant to this act and shall have the power to
execute contracts, deeds, mortgages, leases and other instruments by its officers. . . .
*

*

*

*

*

*

"(4) Unless limited by the declaration the powers and duties of the association shall include those set
forth in this law. The powers and duties of the association shall include also those set forth in the
declaration and by laws.
*

*

*

*

*

*

"(6) The association shall have the power to make and collect assessments, and to lease, maintain,
repair and replace the common elements."[fn2]
Under the provisions of Article VII, section 3, of the Declaration of Condominium (attached to the
complaint below) it is provided that:
"The duties and powers of the Association (Wittington) shall be those set forth in this Declaration, the
Articles of Incorporation and the By-Laws, together with those reasonably implied to effect the purposes
of the Association and this Declaration; . . .".
Under the provisions of Article III, section G of the Articles of Incorporation (attached to the complaint
below) the Association is granted the additional power "to enforce by legal means the provisions of the
condominium documents, these Articles or the By-Laws of the Association and the regulations for use of
the property in the condominium".
Article I, section 5, of the Declaration of Condominium (referred to in the instant complaint) provides
in part that "The entire structure to be located on the Property will be built substantially in accordance
with Plans and Specifications therefor prepared . . .".
The foregoing statutory and documentary provisions clearly reflect and contemplate that a
condominium association has a duty and responsibility to operate and maintain the condominium
facility;[fn3] to act on behalf of all unit owners in connection therewith; and has the capacity as an
individual entity to bring suit in furtherance of its statutory and documentary powers, duties and
responsibilities. The language set forth in sec. 711.12(2), in clear and unmistakable Page 468 English,
states that the association "shall have the capability of . . . bringing suit"; and under the provisions of
sec. 711.12(4) the association shall have those powers and duties also set forth "in the declaration and
bylaws".
Therefore, regardless of the propriety vel non of the motion for judgment on the pleadings,
Wittington Condominium Association does have the authority to bring suit in its individual capacity to
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enforce the provisions of the by-laws and condominium documents; and in particular to predicate an
action based upon the allegation that construction of the condominium shall be "substantially in
accordance with certain plans and specifications referred to therein . . .".[fn4] The point is not the ability
of the association to prove its allegations but rather the ability of the association to plead and maintain
a cause of action, which it can and has done here, at least insofar as such action is predicated upon
claims of negligent construction and breach of contract.[fn5]
As to the status of Victor Matthews, individually, we are satisfied that the allegations contained in the
complaint (in particular the allegation that he is a condominium unit owner) are sufficient to
demonstrate his interest and standing; and coupled with the other allegations pertaining to the multiple
claims for relief are sufficient to withstand a motion for judgment on the pleadings.
As to the status of Victor Matthews in his capacity to maintain the instant suit "as a class action for
those one hundred forty four (144) owners more or less, similarly situated", see footnote 1, supra, we
are also of the view that the allegations set forth in the complaint have properly pled a class action
within the standards enunciated in Port Royal, Inc. v. Conboy, Fla.App. 1963, 154 So.2d 734, 736, set
forth, in part, as follows:
"It is fundamental that an action is not a class suit merely because the plaintiff designates it as such in
the complaint and uses the language of the rule. Whether it is or is not a class suit depends upon the
circumstances surrounding the case. However, the complaint should allege facts showing the necessity
for bringing the actions as a class suit and the plaintiff's right to represent the class. The plaintiff should
allege that he brings the suit on behalf of himself and others similarly situated. The complaint should
allege the existence of a class, described with some degree of certainty, and that the members of the
class are so numerous as to make it impracticable to bring them all before the court. It should be made
clear that the plaintiff adequately represents the class, and Page 469 whether a party adequately
represents the persons on whose behalf he sues depends on the facts of the particular case. Generally,
the interest of the plaintiff must be co-extensive with the interest of the other members of the class. A
class suit is maintainable where the subject of the action presents a question of common or general
interest, and where all members of the class have a similar interest in obtaining the relief sought. The
common or general interest must be in the object of the action, in the result sought to be accomplished
in the proceedings, or in the question involved in the action. There must be a common right of recovery
based on the same essential facts." (Emphasis added.)
See also Harrell v. Hess Oil and Chemical Corporation, supra. Paragraph 18 of the plaintiffs' complaint
demonstrates that the plaintiff adequately represents the class to which he refers.[fn6] (See footnote 1,
supra.)
In concluding that the Wittington Condominium Association has standing to maintain a suit
individually we have not overlooked the recent decisions in Hendler v. Rogers House Condominium,
Inc., Fla. App. 1970, 234 So.2d 128, and Commodore Plaza, etc. v. Saul J. Morgan Ent., Inc., Fla.App.
1974, 301 So.2d 783. We would point out that the facts in both suits render these decisions
distinguishable. In Hendler and in Commodore the condominium association was seeking to quiet title to
the common elements of the condominium project which feature is not present here. Additionally, in
Hendler the condominium association sought to maintain a class action as distinguished from the
individual action sought here. Moreover, we doubt Hendler's continued viability in light of the recent
amendment to the Condominium Act. (Chap. 74-104; see f.n. 2, supra.)[fn7]
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Accordingly, the final judgment on the pleadings is reversed and the cause remanded to the trial court
for such further proceedings as may be consistent herewith.[fn8]
CROSS, J., concurs.
DOWNEY, J., specially concurs, with opinion.
[fn1] The complaint as to the class action contained the following allegation:
"18. That the Plaintiff, Victor P. Matthews, is a shareholder member of the Wittington Condominium
Apartments, Inc., by virtue of his fee interest in that condominium parcel known as unit 6-E of the
Wittington Condominium and has a one (1/84) eighty fourth individual interest on the common
elements of the Wittington Condominium, bringing this action as a class action for those one hundred
forty four (144) owners more or less, similarly situated, those persons being too many to bring
conveniently before the Court; further, was elected to the Board of Governors of the Wittington
Condominium by the members as well as elected to the office of President of the Wittington
Condominium Apartments, Inc."

[fn2] Chap. 711 and in particular § 711.12 was amended during the 1974 regular legislative session,
effective October 1, 1974 (chap. 74-104, Laws of Florida). In particular, the amendment to sec. 711.12,
as set forth in sec. 7 of chap. 74-104 now recognizes the standing of an association to maintain "a class
action . . . on behalf of unit owners of a condominium with reference to matters of common interest . .
.". As to the effect generally of a change in the law during the pendency of litigation see Ingerson v.
State Farm Mutual Automobile Ins. Co., Fla.App. 1973, 272 So.2d 862.

[fn3] See Point East Man. C. v. Point East One Condominium C., Inc., Fla. 1973, 282 So.2d 628.

[fn4] It is to be noted that the complaint alleges that the Wittington Condominium Association owns an
individual unit within the condominium. This allegation, although it may later prove to be incorrect,
must be taken as true insofar as the motion for judgment on the pleadings is concerned. As such, the
Wittington Condominium Association would possess a sufficient "interest" to maintain a suit in its
individual capacity quite apart from the standing of the association to bring a suit under the
aforementioned statutory and documentary provisions. The foregoing reflects an additional basis for
determining the issue of Wittington's "standing" to maintain an action predicated upon the claims of
negligent construction and breach of contract.
[fn5] The recent decision in Gable v. Silver, Fla. App. 1972, 258 So.2d 11, recognizes that the implied
warranties of fitness of merchantability extends to the purchaser of a new condominium (adopted and
approved by the Supreme Court of Florida in Gable v. Silver, Fla. 1972, 264 So.2d 418). The complaint
does not indicate whether the interest of the condominium association is that of a new condominium
owner as distinguished from a remote purchaser. If it is shown that the association does not even own a
unit, a claim predicated upon implied warranty would not be applicable although such a claim might be
asserted by an individual unit owner. Additionally, we doubt that the association could maintain an
action based upon allegations of fraud and deceit for those reasons set forth in Osceola Groves v.
Wiley, Fla. 1955, 78 So.2d 700.
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[fn6] Although it may be said that a class action has been properly plead we seriously doubt that the
counts relating to implied warranty and fraud and deceit can be maintained (see f.n. 4, infra.)

[fn7] It is interesting to note that although Hendler, supra, concluded that a class action could not be
maintained the case was remanded for the purpose of affording the plaintiff an opportunity to amend
his pleadings.

[fn8] It appears that the other matters assigned as error are rendered moot; to the extent that any trial
court order predicated upon the entry of a judgment on the pleadings for the defendants is inconsistent
herewith, such order is vacated and set aside.

DOWNEY, Judge (specially concurring).
I agree with the conclusion that a judgment on the pleadings was inappropriate in this case and that
Wittington Condominium Apartments, Inc., can maintain the cause of action alleged in the complaint.
However, it is my view that the condominium association has standing to sue for said cause of action
either as a unit owner, as alleged in paragraph 16 of the complaint, or as a result of section seven of
Chapter 74-104, Laws of Florida 1974, which section amended § 711.12, F.S. so as to authorize for the
first time a condominium association to bring a class suit on behalf of the unit owners. The amended
statute is procedural and remedial and should be applied to this case on appeal. City of Lakeland v.
Catinella, Fla. 1961, 129 So.2d 133; Grammer v. Roman, Fla.App. 1965, 174 So.2d 443. Absent said
amendment to § 711.12, F.S. or the allegation that the association owned an apartment unit, I do not
believe the condominium association had standing to assert the cause of action pleaded in the
complaint. Rubenstein v. Burleigh House, Inc., Fla.App. Page 470 1974, 305 So.2d 311; Commodore
Plaza At Century 21 Condominium Association, Inc. v. Morgan Enterprises, Inc., Fla.App. 1974, 301 So.2d
783; Hendler v. Rogers House Condominium, Inc., Fla.App. 1970, 234 So.2d 128.
I also believe that on remand it would seem appropriate to eliminate the asserted class action by
appellant Victor Matthews since the condominium association will be representing the class in question.
Accordingly, I concur in the decision to reverse the judgment appealed from.
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Seminole Tribe of Fla, Inc v. Courson, 183 So.2d 569 (Fla. 2nd DCA 1966)

SEMINOLE TRIBE OF FLA. INC v. COURSON, 183 So.2d 569 (Fla.App. 2 Dist. 1966)
SEMINOLE TRIBE OF FLORIDA, INC., A CORPORATION OF THE UNITED STATES OF
AMERICA, APPELLANT, v. CLINTON S. COURSON, AS TRUSTEE IN BANKRUPTCY FOR C.
MEHDER COMPANY AND MEHDER-AIRCON, INC., BANKRUPTS, APPELLEE.
No. 5338.
District Court of Appeal of Florida, Second District.
March 2, 1966.

Appeal from the Court of Record, Broward County, Russell E.
Seay, Jr., J.
A.J. Ryan, Jr., Dania, for appellant.
Carl V. Wisner, Jr., Fort Lauderdale, for appellee. Page 570
MORROW, R.O., Associate Judge.
Appellant-defendant brings a timely interlocutory appeal from an order denying appellant's motion to
dismiss, for want of jurisdiction, appellee's fourth amended complaint.
Appellee sought to obtain a judgment against the appellant for $4,944 for installation of air
conditioning equipment pursuant to a contract with appellant, Seminole Tribe of Florida, Inc. Appellee
points out that this contract was accepted by appellant's president and approved by the Superintendent
of The Seminole Indian Agency.
Lack of jurisdiction is properly raised by a Motion to Dismiss (Rule 1.11(b), Fla. R.C.P., 30 F.S.A.).
Capacity of a party to sue or be sued shall be raised by a specific negative averment (Rule 1.9(a),
Fla.R.C.P.). These two rules are related, in that the rule on "capacity" provides that it is not necessary to
aver capacity except to the extent required to show the jurisdiction of the Court. The appellee's Fourth
Amended Complaint brings suit against certain defendants, "* * * and Seminole Tribe of Florida,
Inc., hereinafter called `owner,' is a corporation of the United States, having their principal offices and
place of business in Broward County, Florida; * * *."
The only question raised by this appeal is whether the trial Court has jurisdiction over the appellant in
accordance with said Rule 1.9(a).
The above description, as set forth in the Complaint, shows the Appellant to be a legal entity, to-wit:
the Seminole Tribe of Florida, Inc., a United States corporation, having their principal offices and place of
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business in Broward County, Florida. This shows apparent jurisdiction in the trial Court of the Appellant.
Any question as to the capacity of the Appellant corporation to be sued must be raised by a specific
negative averment of the Appellant.
In support of the Court's apparent jurisdiction is the following authority:
Section 82a, Title 25, U.S. Code:
"Contracts involving the payment or expenditure of any money or affecting any property belonging to
the Choctaw, Chickasaw, Cherokee, Creek, or Seminole Tribes of Indians, including contracts for
professional legal services, may be made by said tribes, with the approval of the Secretary of the
Interior, or his authorized representative, under such rules and regulations as the Secretary of the
Interior may prescribe: Provided, That the provisions of this section shall not apply to contracts for
professional legal services involving the prosecution of claims against the United States."
Section 477, Title 25, U.S. Code:
"The Secretary of the Interior may, upon petition by at least one-third of the adult Indians, issue a
charter of incorporation to such tribe: provided, That such charter shall not become operative until
ratified at a special election by a majority vote of the adult Indians living on the reservation. Such
charter may convey to the incorporated tribe the power to purchase, take by gift, or bequest, or
otherwise, own, hold, manage, operate, and dispose of property of every description, real and personal,
including the power to purchase restricted Indian lands and to issue in exchange therefor interests in
corporate property, and such further powers as may be incidental to the conduct of corporate business,
not inconsistent with law, but no authority shall be granted to sell, mortgage, or lease for a period
exceeding ten years any of the land included in the limits of the reservation. Any charter so issued shall
not be revoked or surrendered except by Act of Congress."
The trial court was eminently correct in denying the Appellant's Motion to Dismiss Page 571 under
said Rule 1.9(a) for lack of jurisdiction.
The Order appealed is affirmed.
Affirmed.
SHANNON, Acting C.J., and ANDREWS, CHARLES O., Jr., Associate Judge, concur.
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Arky, Freed, Starns, Watson, Greer, Weaver & Harris, P.A. v. Bowmar Instrument Corp., 537 So.2d 561
(Fla. 1988)

ARKY, FREED, ET AL. v. BOWMAR INSTRUMENT, 537 So.2d 561 (Fla. 1988)
ARKY, FREED, STEARNS, WATSON, GREER, WEAVER & HARRIS, P.A., PETITIONER, v.
BOWMAR INSTRUMENT CORPORATION, ETC., RESPONDENT.
BOWMAR INSTRUMENT CORPORATION, ETC., PETITIONER, v. ARKY, FREED, STEARNS,
WATSON, GREER, WEAVER & HARRIS, P.A., RESPONDENT.
Nos. 71719, 71720.
Supreme Court of Florida.
December 22, 1988.
Rehearing Denied February 24, 1989.

Appeal from the Circuit Court, Dade County.
Joel D. Eaton of Podhurst, Orseck, Parks, Josefsberg, Eaton, Meadow & Olin, P.A., Miami, for
petitioner/respondent.
Andrew C. Hall and Richard O'Brien of Hall, O'Brien and Cohen, P.A., Miami, and Harold E. Kohn, Dianne
M. Nast and Stanley M. Shur of Kohn, Savett, Klein and Graf, P.C., Philadelphia, for
respondent/petitioner.
BARKETT, Justice.
We have for review Arky, Freed, Stearns, Watson, Greer, Weaver & Harris, P.A. v. Bowmar Instrument
Corp., 527 So.2d 211 (Fla. 3d DCA 1987), based on certified conflict with Freshwater v. Vetter, 511 So.2d
1114 (Fla. 2d DCA 1987); Designers Tile International Corp. v. Capitol C Corp., 499 So.2d 4 (Fla. 3d DCA
1986), review denied, 508 So.2d 13 (Fla. 1987); Dean Co. v.U.S. Home Corp., Inc., 485 So.2d 438 (Fla. 2d
DCA 1986); and Citizens National Bank v. Youngblood, 296 So.2d 92 (Fla. 4th DCA 1974). We have
jurisdiction. Art. V, § 3(b)(3), Fla. Const.
This review arises from a lawsuit in which the firm of Arky, Freed, Stearns, Page 562 Watson, Greer,
Weaver & Harris, P.A. ("Arky, Freed") sued Bowmar Instrument Corporation ("Bowmar") for legal fees,
and Bowmar countersued on a claim of legal malpractice, alleging general negligence. The action arose
from a dispute in which Arky, Freed had represented Bowmar in a prior lawsuit involving Fidelity
Electronics ("Fidelity").
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Twelve days before trial, Bowmar disclosed that its general negligence claim encompassed the specific
charge that Arky, Freed negligently had failed to assert and prove a particular defense against Fidelity,
despite Bowmar's direct instructions to do so. Arky, Freed immediately moved for a continuance or, in
the alternative, to exclude all evidence relating to this belated claim. The motion for continuance was
heard on Friday, the last scheduled working day prior to the trial, and denied. Trial commenced on the
following Monday, and at the outset, Arky, Freed's motion to exclude evidence of this specific claim was
heard and also denied. The trial concluded with a jury verdict in Bowmar's favor.
On appeal, the Third District addressed three issues arising from these facts. First, it held that the trial
court erred in deciding that Bowmar's general allegations stated a cause of action for Arky, Freed's
specific failure to present the defense requested by Bowmar. Second, it held that the trial court acted
improperly in failing to grant the continuance, since Arky, Freed effectively was unable to prepare an
adequate defense.
Third, the Third District considered and rejected Arky, Freed's request to order the trial court to direct
a verdict in its favor. On this issue, the District Court certified conflict with Freshwater, Designers Tile,
Dean Co. and Citizens National to the extent that they might require a directed verdict in every case
where a plaintiff pleads one cause of action and proves another. We decline to address those issues
outside the scope of our conflict jurisdiction and confine this opinion solely to the third point.
Arky, Freed contends that the Court's holding in Dober v.Worrell, 401 So.2d 1322 (Fla. 1981), and its
progeny required that the trial court on remand direct a verdict in the firm's favor. In Dober, the Court
considered a decision where the Fourth District concluded that the defendant was entitled to prevail on
the issues framed by the pleadings, yet remanded the case to allow the plaintiff to amend. This Court
quashed the decision of the district court in the interests of judicial economy and finality:
It is our view that a procedure which allows an appellate court to rule on the merits of a trial court
judgment and then permits the losing party to amend his initial pleadings to assert matters not
previously raised renders a mockery of the "finality" concept in our system of justice. Clearly, this
procedure would substantially extend litigation, expand its costs, and, if allowed, would emasculate
summary judgment procedure. Id. at 1324 (emphasis added).
This policy is reiterated throughout this state's precedent. In Citizens National, for instance, the
plaintiff had pled a breach of agreement but had based its evidence at trial entirely on failure to sell
stock in a commercially reasonable manner. 296 So.2d at 94. Thus, the Fourth District found that the
trial court as a matter of law should have directed a verdict for the defendant. Id.
The case of Dean Co., 485 So.2d at 438, involved a third-party defendant who defended an action for
indemnification but was found liable at the conclusion of trial for a fifty percent "contribution." Finding
the theories of indemnification and contribution entirely different, the Second District held that the
cause of action against the third-party defendant must be dismissed on remand. Id. at 440.
In Designers Tile, 499 So.2d at 4, the plaintiff had presented its entire case under a theory of negligent
hiring. The trial court, however, had permitted it to amend its complaint at the close of all evidence to
include an action for vicarious liability. There had been no evidence to support the negligent hiring
claim. On these facts, the Third District ordered the complaint dismissed. Id. at 5-6. Page 563
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In Freshwater, 511 So.2d at 1114, the cause had proceeded to trial under a theory that a corporation
was the alter ego of the defendant, but the plaintiff had failed to present any evidence on this point. The
trial court directed a verdict in favor of the defendant on this question, but then permitted the plaintiff
to amend his complaint to include a personal fraud allegation. On these facts, the Second District held
that the fraud count must be dismissed on remand. Id. at 1115.
We cannot say that the matter before us is sufficiently different from the facts presented in these
prior cases to support a different result. In this case, Bowmar did not prove the allegation of the
counterclaim, but rather proved a claim not pled with sufficient particularity for Arky, Freed to
prepare a defense. Under our law, Bowmar is thus precluded from recovery on this essentially unpled
claim.
Bowmar argues, however, that the Third District correctly distinguished this precedent. It bases this
contention on the trial judge's error in finding that the specific allegations made by Bowmar were
encompassed in the original counterclaim, thus rendering an amendment unnecessary. Bowmar argues
that "reliance" on this error distinguishes this case and warrants a remand to permit the appropriate
amendment to the pleadings.
We cannot agree. Had Arky, Freed waited to object until the presentation of evidence and then
moved for a directed verdict, Bowmar would not have been entitled to amend its pleadings and
start the case anew. We cannot see the difference between objecting to the introduction of the
evidence pertaining to an unpled claim at trial or by a motion in limine immediately prior to the trial.
The effect is the same — calling the court's attention to the fact that an unpled claim is not being tried
by consent, since consent would permit Bowmar to amend its pleadings to conform to the proof.
In this case, Bowmar was on notice that Arky, Freed considered Bowmar's evidence beyond the scope
of the pleadings. Rather than reevaluating this position, Bowmar opposed the motion for continuance
and chose to proceed to trial under the risk that Arky, Freed might have been correct. This "reliance" is
no different than that of any lawyer who, at trial, chooses to present evidence over opposing counsel's
overruled objection. By "relying" on the trial court's ruling, counsel always proceeds at the clear risk of
reversal if the trial court was wrong.
For the same policy reasons underlying Dober, we conclude that litigants at the outset of a suit must
be compelled to state their pleadings with sufficient particularity for a defense to be prepared. Our
growing, complex society and diminishing resources mandate the requirement that litigants present all
claims to the extent possible, at one time, and one time only. We disapprove the opinion of the Third
District below to the extent it conflicts with this decision, and approve the opinions in Freshwater,
Designers Tile, Dean Co. and Citizens National. On remand, the district court shall order that a verdict be
directed in favor of Arky, Freed.
It is so ordered.
EHRLICH, C.J., and OVERTON and KOGAN, JJ., concur.
GRIMES, J., dissents with an opinion, in which McDONALD and SHAW, JJ., concur.
GRIMES, Justice, dissenting.
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In each of the cases cited for conflict, there was no effort to amend the pleadings to state a new cause
of action until after the plaintiff had presented its evidence. In each instance, the court properly held
that to permit an amendment at this point would unfairly prejudice the defendant.
The instant case is much different. Twelve days before the commencement of the trial, Bowmar
disclosed that it intended to prove at trial a theory which was arguably beyond the scope of the
allegations of its counterclaim. Arky, Freed moved for a continuance on the ground that it did not have
adequate time to prepare to defend against the new claim. The trial judge Page 564 ruled that Bowmar's
new claim was sufficiently embraced within the existing counterclaim and denied the motion for
continuance.
I do not quarrel with the conclusion that the new claim went beyond the allegations of the
counterclaim and that a continuance should have been granted. However, Bowmar was justified in
relying upon the trial court's ruling and should not now be penalized for failing to amend. As Judge
Pearson succinctly stated in the opinion below:
Any other rule would be absurd. A party who relies on a favorable trial court ruling should not be
placed at risk of being worse off than had the ruling been unfavorable in the first instance. For example,
had the trial court ruled in the present case that Bowmar's "failure-to-present-a-cover-defense" claim
was not embraced within its existing pleadings, Bowmar could have moved to amend its pleadings, and
had amendment been permitted (and, necessarily, the trial continued), there would have been no
variance between the pleading and proof and, hence, no possibility of a directed verdict because of
one. It would be anomalous indeed if the favorable ruling that no amendment was needed were to
deprive Bowmar of the opportunity to prove its claim simply because the ruling is reversed on appeal.
Arky, Freed, Stearns, Watson, Greer, Weaver & Harris, P.A. v. Bowmar Instrument Corp., 527 So.2d
211, 215 (Fla. 3d DCA 1987).
I respectfully dissent.
McDONALD and SHAW, JJ., concur.
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Goldschmidt v. Holman, 571 So.2d 422 (Fla. 1990)

GOLDSCHMIDT v. HOLMAN, 571 So.2d 422 (Fla. 1990)
MARK N. GOLDSCHMIDT, M.D., PETITIONER, v. JERRI TALETHA HOLMAN, ET AL.,
RESPONDENTS.
No. 75172.
Supreme Court of Florida.
November 29, 1990.

Appeal from the District Court, Duval County.
Page 423
Charles Cook Howell, III of Commander, Legler, Werber, Dawes,
Sadler & Howell, P.A., Jacksonville, for petitioner.
Eugene Loftin, Jacksonville, for respondents.
BARKETT, Justice.
We have for review Holman ex rel. Holman v. Goldschmidt, 550 So.2d 499 (Fla. 1st DCA 1989), based
on asserted conflict with Tamiami Trail Tours, Inc. v. Cotton, 463 So.2d 1126 (Fla. 1985), and Designers
Tile International Corp. v. Capital CCorp., 499 So.2d 4 (Fla. 3d DCA 1986), review denied, 508 So.2d 13
(Fla. 1987).[fn1] The primary issue presented in this case is whether a complaint charging malpractice
against a treating physician for the acts of a "covering" physician must specifically allege the vicarious
liability of the treating physician.[fn2]
On behalf of their daughter Taletha, Jeff and Sandra Holman filed a malpractice action against Dr.
Mark Goldschmidt for alleged failure to diagnose and treat Taletha's appendicitis. The alleged incidents
of malpractice spanned several days and included events of August 14, 1983, when Dr. Gary Soud was
"covering" for Goldschmidt and responded to the Holmans' call in Goldschmidt's absence. The trial court
refused to permit the jury to consider whether Goldschmidt was liable for Soud's alleged negligence
because the plaintiff's complaint did not specifically allege that Goldschmidt was vicariously liable for
Soud's actions. The jury found in favor of Goldschmidt, and respondents appealed. The district court
reversed, holding that the complaint did not need to specifically allege that the substitute physician
was an agent who committed some of the challenged acts of negligence and that the evidence created a
jury question as to whether the substitute physician was an agent of the treating physician. The district
court also held that the Holmans were entitled to an instruction on concurring causes, which the trial
court refused to give.
The threshold issue presented is whether a principal's vicarious liability for the negligence of another
is a separate cause of action that must be specifically pled in the complaint. We find that this issue has
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already been decided by this Court adversely to respondents in Tamiami Trail Tours, Inc. v. Cotton, 463
So.2d 1126 (Fla. 1985), in which we held that the defendant could not be found liable under a theory of
vicarious liability that was not specifically pled.
Florida Rule of Civil Procedure 1.110(b)(2) requires that "[a] pleading which sets forth a claim for relief
. . . must state a cause of action and shall contain . . . a short and plain statement of the ultimate facts
showing that the pleader is entitled to relief." In this case, the Holmans would have been entitled to
relief against Goldschmidt for the negligence of Soud only through vicarious liability. Thus, rule
1.110(b)(2) required the Holmans to allege Goldschmidt's vicarious liability in the complaint. See
Tamiami, 463 So.2d at 1128; Designers Tile, 499 So.2d at 5 (concluding that a separate cause of action
for vicarious liability must be pled). Because the complaint failed to set forth any ultimate facts that
establish either actual or apparent agency or any other basis for vicarious liability, the Holmans did not
allege any grounds entitling them to relief.
Page 424
We are not unmindful of the cases cited by the respondents and the district court in Annotation,
Necessity of pleading that tort was committed by servant, in action against master, 4 A.L.R.2d 292
(1949), supporting the proposition that agency need not be specifically pled. We find those cases, for
the most part, inapplicable to the situation before us. The majority of those cases involve corporate
defendants who can commit torts only through their servants or agents, a distinction recognized in the
annotation itself. Id. at 296-97 n. 2. Other cases in the annotation involve the liability of an employer for
acts of an employee, a relationship not present in this case.[fn3]
Because no basis for vicarious liability was pled, the jury could consider that claim only if evidence
supporting it had been admitted without objection and an appropriate motion to amend the pleadings
to conform to the evidence had been made pursuant to Florida Rule of Civil Procedure 1.190(b). See
Arky, Freed, Stearns, Watson, Greer, Weaver & Harris, P.A. v. Bowmar Instrument Corp., 537 So.2d 561
(Fla. 1988). The Holmans argue that they did move to amend the pleadings and that the trial
court erred in denying the motion. At the charge conference, the Holmans requested a jury instruction
on actual agency.[fn4] The trial court denied the request because the agency claim had not been pled.
At that point, the Holmans moved to amend the pleadings to support their request for the actual agency
instruction. The trial court denied the motion, stating that no evidence had been presented on this
claim. We find that the trial court correctly denied the requested instruction and the motion to amend.
In reversing the trial court's decision to refuse the instruction, the district court correctly noted that
the Holmans presented some evidence through one expert that Soud was negligent. However, the
Holmans failed to take the necessary next step of alleging and proving a sufficient basis for any
relationship that would make Goldschmidt responsible for Soud's actions. Although we agree the
existence of an agency relationship is normally one for the trier of fact to determine, see Orlando
Executive Park, Inc. v. Robbins, 433 So.2d 491, 494 (Fla. 1983), there was no evidentiary question in this
case for the jury to resolve. We agree with the trial court that the evidence reflecting the relationship
between Goldschmidt and Soud is insufficient to support either the motion to conform or the
instruction on actual agency.[fn5] Thus the district court erred in reversing the trial court on the issues
related to vicarious liability.
The pleading issue does not fully dispose of this case, however, because even if Goldschmidt was not
vicariously liable for Soud's actions, the district court found the trial court's failure to instruct the jury on
concurring causes was also reversible error.
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Concurring causes are two separate and distinct causes that operate contemporaneously to produce a
single injury. See Hernandez v. Pensacola Coach Corp., 141 Fla. 441, 193 So. 555 (1940). Florida's
standard jury instruction on concurring causes states:
In order to be regarded as a legal cause of [loss] [injury] [or] [damage], negligence need not be the
only cause. Negligence may be a legal cause of [loss] [injury] [or] [damage] even though it operates
Page 425
in combination with [the act of another] [some natural cause] [or] some other cause if such other
cause occurs at the same time as the negligence and if the negligence contributes substantially to
producing such [loss] [injury] [or] [damage]. Fla.Std.Jury Instr. (Civ.) 5.1b. The "Note on Use" following
the instruction provides:
Charge 5.1a (legal cause generally) is to be given in all cases. Charge 5.1b (concurring cause), to be
given when the court considers it necessary, does not set forth any additional standard for the jury to
consider in determining whether negligence was a legal cause of damage but only negates the idea that
a defendant is excused from the consequences of his negligence by reason of some other cause
concurring in time and contributing to the same damage.
The district court determined that a concurring causes instruction was necessary to advise the jurors
that they could still find Goldschmidt liable even if Soud's actions or the appendicitis were a concurring
cause of Taletha's injury.[fn6]
Decisions regarding jury instructions are within the sound discretion of the trial court and should not
be disturbed on appeal absent prejudicial error. Prejudicial error requiring a reversal of judgment or a
new trial occurs only where "the error complained of has resulted in a miscarriage of justice." §
59.041, Fla. Stat. (1989). A "miscarriage of justice" arises where instructions are "reasonably calculated
to confuse or mislead" the jury. Florida Power & Light Co. v. McCollum, 140 So.2d 569, 569 (Fla. 1962).
Under the circumstances presented in this case, we find there was no "reasonable possibility that the
jury could have been misled by the failure to give the instruction." Ruiz v. Cold Storage & Insulation
Contractors, Inc., 306 So.2d 153, 155 (Fla. 2d DCA), cert. denied, 316 So.2d 286 (1975); see Wilson v.
Boca Raton Community Hosp., Inc., 511 So.2d 313, 314 (Fla. 4th DCA), review denied, 519 So.2d 988 (Fla.
1987).
The thrust of the entire trial centered solely upon whether Goldschmidt was negligent in
misdiagnosing Taletha's appendicitis. At all times Goldschmidt defended on the ground that he was not
negligent. No one argued or presented evidence that any other operative cause was present. Neither
Goldschmidt nor the Holmans ever asserted that the preexisting appendicitis caused any part of
Taletha's injury. To the contrary, the Holmans' own expert testified that had Goldschmidt not been
negligent, Taletha would have been "operated on and [sent] home in a couple of days completely well."
Likewise, there was no evidence or argument to the jury that Soud's alleged negligence was a cause of
the injury separate and apart from Goldschmidt's negligence. While the Holmans' expert testified that
Soud was negligent, no one testified what effect, if any, Soud's alleged negligence had on Taletha's
injury or how it operated in relation to Goldschmidt's alleged negligence.[fn7] Because the evidence was
insufficient to support a concurring causes instruction on either the preexisting appendicitis or
Soud's alleged negligence, the district court erred in reversing the trial court's denial of the instruction.
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Accordingly, we quash the decision of the First District Court of Appeal and direct the court to
reinstate the jury verdict in favor of Goldschmidt. We adhere to the rule of Tamiami Trail Tours, Inc. and
approve Designers Tile to the extent it is consistent with this opinion.
It is so ordered.
Page 426
SHAW, C.J., and OVERTON, McDONALD, EHRLICH, GRIMES and KOGAN,
JJ., concur.
[fn1] We have discretionary jurisdiction. Art. V, § 3(b)(3), Fla.
Const.

[fn2] This case was presented solely on the pleading issue. Accordingly, we do not address the question
of when or if a covering physician can be the agent of the treating physician.

[fn3] No one has argued, or even suggested, that Soud was an employee of Goldschmidt.

[fn4] Since respondents neither argued nor requested an instruction on apparent agency, we decline to
consider its applicability to this case.

[fn5] Essential to the existence of an actual agency relationship is (1) acknowledgment by the principal
that the agent will act for him, (2) the agent's acceptance of the undertaking, and (3) control by the
principal over the actions of the agent. Restatement (Second) of Agency § 1 (1957). The record is devoid
of any evidence to support a finding of the third element.
Although Goldschmidt may have known that the Holmans wanted to hold him liable for Soud's actions,
see Holman ex rel. Holman v. Goldschmidt, 550 So.2d 499, 504 n. 4 (Fla. 1st DCA 1989), this cannot
excuse the Holmans' failure to appropriately plead or present the necessary evidence to support actual
agency.

[fn6] There is some mention in the Holmans' brief that the concurring causes instruction was also
applicable to the Holmans' negligence in communicating with Goldschmidt's nurse and in their follow-up
care. However, the record shows that the Holmans' negligence was not an issue in this case.

[fn7] We do not suggest that Soud's actions could not be a concurring cause, but simply hold that, in this
case, the evidence presented was insufficient to support the instruction.
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770 PPR, LLC v. TJCV Land Trust, 4D08-4796 (Fla. 4th DCA 2010)

770 PPR, LLC v. TJCV LAND TRUST, 4D08-4796 (Fla.App. 4 Dist. 3-10-2010)
770 PPR, LLC, a Florida limited liability company, and GREGORY K.
TALBOTT, individually, Appellants, v. TJCV LAND TRUST, a Florida
Land Trust, Appellee. 140 ASSOCIATES, LTD., a Florida limited
liability company, and GREGORY K. TALBOTT, individually, Appellants,
v. SEACOAST NATIONAL BANK, a National Banking Association, Appellee.
Nos. 4D08-4796, 4D08-4797.
District Court of Appeal of Florida, Fourth District.
March 10, 2010.

Consolidated appeals from the Circuit Court for the Fifteenth
Judicial Circuit, Palm Beach County; Jack H. Cook, Judge; L.T. Case
Nos. 502008CA4419XXXXMBAW and 502008CA4416XXXXMBAW.
Robert A. Sweetapple of Sweetapple, Broeker & Varkas, P.L., Boca Raton, for appellants.
Richard A. Kupfer, Delray Beach, and Harvey R. Schneider, Boca Raton, for appellee TJCV Land Trust, a
Florida Land Trust.
John H. Pelzer, Morris G. Miller and Eric C. Christu of Ruden, McClosky, Smith, Schuster & Russell, P.A.,
West Palm Beach, for appellee Seacoast National Bank, a National Banking Association.
CIKLIN, J.
Because the issues presented by the parties are virtually identical, we sua sponte consolidate these
cases.
In October of 2006, 770 PPR, LLC obtained a loan from Seacoast National Bank, a national banking
association ("the bank") in exchange for a mortgage on its restaurant site. Also, in October of
2006, the bank extended a loan to 140 Associates, LTD., in exchange for a mortgage on its office
building. Both loans were personally guaranteed by Gregory Talbott. After both loans went into default,
the bank sued to foreclose the mortgage lien and recover the personal guaranty made by Talbott. On
October 29, 2008, the trial court entered final summary judgment against each mortgagor as well as
against Talbott (hereinafter referred to Page 2 collectively as "the borrowers").[fn1]
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While the borrowers admit their respective loans were in default, they contend reversal is warranted
for two reasons. First, they argue that the bank's failure to obtain and hold a "certificate of authority"
from the Florida Department of State precluded the bank from transacting business in Florida including
securing, collecting, and enforcing debts, mortgages, and security interests. Second, the borrowers
assert that inconsistencies as to the monies owed to the bank contained in the bank's verified
complaint, loan statements, and affidavits in support of the bank's motion for summary judgment
created a genuine issue of material fact, thereby precluding summary judgment.
The bank contends that the National Bank Act preempts Florida's requirement that all foreign
corporations doing business in Florida obtain a "certificate of authority" in order to, among other things,
maintain lawsuits in this state. The bank further argues that the affidavits filed in support of its motion
for summary judgment provided competent and substantial evidence to establish that no genuine issues
of material fact existed, entitling it to summary judgment as a matter of law. We affirm.
"When faced with questions of statutory application and federal preemption, we apply a de novo
standard of review." Marcy v. DaimlerChrysler Corp., 921 So. 2d 781, 783 (Fla. 5th DCA 2006). Review of
an order granting summary judgment is de novo. See Fla. Bar v. Greene, 926 So. 2d 1195, 1200 (Fla.
2006).
Florida's Requirement of Certificate of Authority
Section 607.01401(12), Florida Statutes (2009), defines a foreign corporation as "a corporation for
profit incorporated under laws other than the laws of this state." Section 607.1501(1), Florida Statutes,
states that "[a] foreign corporation may not transact business in this state until it obtains a certificate of
authority from the Department of State." Therefore, pursuant to Florida law, the bank was seemingly
required to register and obtain a so-called certificate of authority from the Department of State. It is not
disputed that at all times material hereto, the bank did not obtain or otherwise hold such a certificate.
Page 3
"In determining whether a state statute is pre-empted by federal law and therefore invalid under the
Supremacy Clause of the Constitution, our sole task is to ascertain the intent of Congress." Cal. Fed. Sav.
& Loan Ass'n v. Guerra, 479 U.S. 272, 280 (1987). "In only a few instances has Congress explicitly
preempted state regulation of national banks. More commonly, it has been left to the courts to
delineate the proper boundaries of federal and state supervision." Nat'l State Bank, Elizabeth, N.J. v.
Long, 630 F.2d 981, 985 (3d Cir. 1980).
"Under the Supremacy Clause, federal law may supersede state law in several different ways."
Hillsborough County, Fla. v. Automated Med. Labs., Inc., 471 U.S. 707, 713 (1985). First, Congress can
preempt state law by so stating in express terms; known as "express preemption." Menefee v. State, 980
So. 2d 569, 571 (Fla. 5th DCA 2008); see also Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977).
Second, "Congress' intent to pre-empt all state law in a particular area may be inferred where the
scheme of federal regulation is sufficiently comprehensive to make reasonable the inference that
Congress `left n o room' for supplementary state regulation." Hillsborough County, Fla., 471 U.S. at 713
(citing Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)). Referred to as "implied preemption,"
this can also occur when an entire field is dominated by federal law. See Hines v. Davidowitz, 312 U.S.
52, 61 (1941). Finally, state law can be nullified if it actually conflicts with federal regulation in the same
area; known as "conflict preemption." Liggett Group, Inc. v. Davis, 973 So. 2d 467, 471 (Fla. 4th DCA
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2007). "Such a conflict arises when `compliance with both federal and state regulations is a physical
impossibility,' or when state law `stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.'" Hillsborough County, Fla., 471 U.S. at 713. (internal citations
omitted).
"The supremacy question is generally met with a presumption against preemption. However, this
presumption is not implicated when the area of law analyzed is subject to significant federal presence."
Aguayo v. U.S Bank, 658 F. Supp. 2d 1226, No. 08-CV-2139 W(LSP), 2009 WL 3149607, *3 (S.D.Cal. Sept.
24, 2009) (citing United States v. Locke, 529 U.S. 89, 108 (2000)). National banking is an example. Bank
of America v. City & County of San Francisco, 309 F.3d 551, 558 (9th Cir. 2002).
The National Bank Act ("NBA"), enacted over 150 years ago, was created to facilitate a national banking
system and protect national banks from intrusive regulation by the States. See Kroske v. U.S. Bank Corp.,
432 F.3d 976, 982 (9th Cir. 2005) (citing Marquette Nat'l Bank v. First of Omaha Serv. Corp., 439 U.S.
299, 315 (1978)). 12 U.S.C. § 24 Page 4 outlines the powers of a national bank incorporated pursuant to
the NBA and states:
Upon duly making and filing articles of association and an organization certificate a national banking
association shall become, as from the date of the execution of its organization certificate, a body
corporate, and as such, and in the name designated in the organization certificate, it shall have power
— ....
Fourth. To sue and be sued, complain and defend, in any court of law and equity, as fully as natural
persons.
(emphasis added).
Because this case presents a novel issue in Florida, we find the holdings in numerous foreign
jurisdictions to be persuasive.
In Bank of America, Nat'l Trust & Savings Ass'n v. Lima, 103 F. Supp. 916 (D. Mass. 1952), the defendant
alleged that the plaintiff was doing business in Massachusetts without complying with Massachusetts
General Laws Chapter 181. The court stated that "[s]ection 24 of 12 U.S.C.A. includes among the powers
of national banks the power `to sue and be sued, complain and defend, in any court of law and equity,
as fully as natural persons.' The effect of this provision is to place national banks in the same category as
individuals in suits by and against them." Id. at 918. The court further held:
[I]f the provisions of Chapter 181 are held to include national banks within the scope of their coverage,
then the effect of that statute is to place national banks on the same level as foreign corporations as
regards capacity to sue. Such a result is plainly unconstitutional. [sic] since it conflicts with the federal
statute empowering national banks to sue as fully as natural persons.
Id. In Ind. Nat'l Bank v. Roberts, 326 So. 2d 802, 802 (Miss. 1976), the plaintiff-national bank filed suit in
Mississippi state court to recover the balance due on a promissory note executed by the defendant. The
defendant filed a motion to dismiss arguing that the plaintiff-national bank was a foreign corporation
not qualified to do business in Mississippi and thus, not entitled to maintain suit in state court. Id. The
plaintiff-national bank, citing 12 U.S.C. § 24, stated that as a Page 5 national bank created under the
NBA, they were not subject to such state requirements. The Mississippi court agreed, noting that
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because the language of 12 U.S.C. § 24 "is so clear and explicit, this Court has not been called upon to
construe it." Id. The court held that a statute "prohibiting a foreign corporation not qualified to do
business in the State from maintaining any action in any court of the State, does not apply to a national
banking corporation." Id. at 803; see also First Nat'l Bank of Tonasket v. Slagle, 5 P.2d 1013 (Wash. 1931)
(holding that state statute prohibiting foreign corporation from maintaining suit in Washington for
failure to pay annual licensing fees did not apply to national banks in view of 12 U.S.C. § 24, Subdivision
Fourth); State Nat'l Bank of Conn. v. Laura, 256 N.Y.S.2d 1004, 1006 (Westchester County Ct. 1965)
("[S]ince a national bank is brought into existence under federal legislation, it does not come within
New York's statutory requirements limiting the right of foreign corporations to sue. Specific authority to
institute such an action as this plaintiff brings is provided in . . . 12 U.S.C.A. § 24, Subdivision fourth.").
These cases demonstrate the law is well-established that a state cannot require a national bank to
register or file as a "foreign corporation" in order to maintain a lawsuit in state court. In view of these
holdings and the plain language of 12 U.S.C. § 24, Subdivision Fourth, we find that section 607.1502(1) is
expressly preempted as applied to all national banking associations.
Issues of Material Fact Precluding Summary Judgment
The borrowers contend that conflicts as to the monies owed the bank contained in the bank's verified
complaint, loan statements and affidavits filed in support of its motion for summary judgment create a
genuine issue of material fact.
"On a motion for summary judgment, the moving party bears the burden to show the nonexistence of
any disputed issues of material fact." Delandro v. Am's. Mortg. Servicing, Inc., 674 So. 2d 184, 186 (Fla.
3d DCA 1996); see also Landers v. Milton, 370 So. 2d 368 (Fla. 1979). `"The party moving for summary
judgment must factually refute or disprove the affirmative defenses raised, or establish that the
defenses are insufficient as a matter of law.'" Leal v. Deutsche Bank Nat'l Trust Co., 21 So. 3d 907, 909
(Fla. 3d DCA 2009) (citation omitted). Once the moving party "tenders competent evidence to support
his motion, the opposing party must come forward with counterevidence sufficient to reveal a genuine
issue. It is not enough for the opposing party merely to assert that an issue does exist." Landers,
370 So. 2d at 370. Page 6
In the instant case, the bank contends that any inconsistencies in the amount of monies owed by the
borrowers are a reflection of new information obtained through discovery and the fluidity of interest
and late fees accruing on a debt. Indeed, the affidavits filed in support of the bank's motion for summary
judgment provided a breakdown of the monies owed, including principal, interest and late fees.
The bank's affidavits also asserted that the borrowers were in default on the loans and demands for
payment had been repeatedly ignored. Upon the presentation of the bank's motion for summary
judgment and supporting affidavits, the borrowers had an opportunity to refute those amounts. See
Walker v. Midland Mortg. Co., 935 So. 2d 519, 520 (Fla. 3d DCA 2006) (court held there was no disputed
issue of fact regarding the amount owed on a mortgage where mortgagor was presented with the
amount owed one week before foreclosure action).
At no time have the borrowers offered a contrary calculation of the monies owed; they merely
contend, by way of an affidavit in opposition to the bank's motion for summary judgment, that they do
not owe the amounts alleged by the bank. Such conclusory assertions are insufficient counter-evidence
to avoid summary judgment. See TSI Southeast, Inc. v. Royals, 588 So. 2d 309, 310 (Fla. 1st DCA 1991)
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("Counter-affidavits filed for purposes of avoiding summary judgment must be made on personal
knowledge and must set forth the facts upon which the affiant relies. Mere conclusions by the affiant
are insufficient, and a party does not create a fact question merely by placing his assertions in affidavit
form.") (citing Carter v. Cessna Fin. Corp., 498 So. 2d 1319, 1321 (Fla. 4th DCA 1986) (internal citation
omitted)).
Therefore, the trial court's order entering final summary judgment was appropriate and thus, we
affirm.
Affirmed.
GROSS, C.J., and MAY, J., concur. Page 7
Not final until disposition of timely filed motion for rehearing.
[fn1] In December of 2008, the bank gave TJCV Land Trust, a Florida Land Trust, an "Absolute and
Irrevocable Assignment of Judgment" for the claims against 770 PPR, LLC and the personal guaranty by
Talbott on that loan.
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Opinion
The dispositive issue in this appeal is whether a corporation that brings an action solely in its
trade name, without the corporation itself being named as a party, has standing so as to confer
We conclude that, because a trade name is jurisdiction on the court. not an entity with legal
capacity to sue, the corporation has no We, therefore, reverse standing to litigate the merits of
the case. the judgment of the trial court.
The following facts and On procedural history are relevant to our disposition of this appeal.
January 22, 2001, the defendant Gail M. Pagano 1 executed and delivered a note in the amount of
$45,000 and a mortgage on her real property to the original plaintiff in this action, America's
America's is the trade name of Wholesale Lender (America's). Countrywide Home Loans, Inc.
(Countrywide), a corporation with its principal place of business in California.2 On November
27, 2002, America's commenced this action, alleging that the defendant had defaulted on the
note and seeking to foreclose on the On February 11, 2003, America's filed a motion
defendant's property. to substitute the Bank of New York, as trustee, as the plaintiff in order to
reflect an assignment of the note and mortgage that Countrywide had made to the Bank of New
York.3 On February 27, 2003, the defendant filed an objection to the motion to substitute the
Bank of New York, as trustee, as the plaintiff, as well In both the objection and the motion to as
a motion to dismiss. dismiss, the defendant argued that the court lacked subject matter
jurisdiction because America's did not have the legal capacity to sue. The court reserved
judgment on the motion to substitute until after it ruled on the defendant's motion to dismiss.4
The court denied the defendant's motion to dismiss and later granted America's motion to
substitute the Bank of New York as the plaintiff. Ultimately, the court rendered summary
judgment as to liability in favor of the substitute plaintiff, the defendant's default on the note not
This appeal followed. being disputed.
On appeal, the defendant claims that the court improperly denied her motion to dismiss on the
basis of Countrywide's lack of standing to bring an action solely in a The defendant relied on
America's motion to substitute the trade name. Bank of New York, as trustee, as the plaintiff, in
which America's identified itself as “Countrywide Home Loans, Inc., d/b/a America's The
defendant argues that because Countrywide Wholesale Lender.” initiated suit solely in its trade

name, which is a fictitious name and not a legal entity, Countrywide lacked standing and,
consequently, the court lacked subject matter jurisdiction to decide the merits of We agree.
Countrywide's claim.
“It is elemental that in order to confer jurisdiction on the court the plaintiff must have an
actual legal existence, that is he or it must be a person in law or a legal (Internal quotation marks
omitted.) entity with legal capacity to sue.” Isaac v. Mount Sinai Hospital, 3 Conn.App. 598,
600, 490 A.2d 1024, Although a cert. denied, 196 Conn. 807, 494 A.2d 904 (1985).
corporation is a legal entity with legal capacity to sue, a fictitious or assumed business name, a
trade name, is not a legal entity; rather, it is merely a description of the person or corporation
doing business Bauer v. Pounds, 61 Conn.App. 29, 36, 762 A.2d 499 under that name. (2000).
Because the trade name of a legal entity does not have a separate legal existence, a plaintiff
bringing an action solely in a trade name cannot confer jurisdiction on the court.
On appeal the substitute plaintiff claims, however, that bringing an action in the name of
America's rather than in the name of Countrywide was a misnomer 52-123, or circumstantial
error that, pursuant to General Statutes § “Section 52-123 is a should not deprive the court of
jurisdiction. remedial statute and therefore it must be liberally construed in favor (Internal
quotation of those whom the legislature intended to benefit.” marks omitted.) Andover Ltd.
Partnership I v. Board of Tax Review, 232 In interpreting this statute, Conn. 392, 396, 655
A.2d 759 (1995). Specifically, however, we are mindful of the broader statutory scheme. 5245a, which our Supreme Court has 52-123 with § we must compare § read to require the use of
legal names, not fictitious ones, when Buxton v. Ullman, 147 Conn. 48, 60, 156 A.2d 508
commencing an action. (1959) (“[t]he privilege of using fictitious names in actions should be
granted only in the rare case where the nature of the issue litigated and the interest of the parties
demand it and no harm can be done to the Poe v. Ullman, 367 U.S. public interest”), appeal
dismissed sub nom. We recognize that this 497, 81 S.Ct. 1752, 6 L.Ed.2d 989 (1961). court, as
well as our Supreme Court, has held in numerous circumstances that the mislabeling or
misnaming of a defendant constituted a 52-123 when it did not circumstantial error that is
curable under § See, e.g., Andover Ltd. result in prejudice to either party. Partnership I v.
Board of Tax Review, supra, 232 Conn. 392, 655 A.2d 759 (permitting plaintiff to amend
citation in order to name town instead of board of tax review as defendant); Lussier v. Dept. of
Transportation, 228 Conn. 343, 636 A.2d 808 (1994) (permitting action to stand when summons
indicated action against state instead of action against commissioner of transportation and
commissioner of This is true even when the transportation received actual notice). plaintiff
used only the defendant's trade name and not the defendant's See, e.g., Motiejaitis v. Johnson,
117 Conn. 631, 169 A. legal name. 606 (1933) (permitting plaintiff to substitute individual for
nonexistent corporation under which individual was doing business); World Fire & Marine Ins.
Co. v. Alliance Sandblasting Co., 105 Conn. 640, 136 A. 681 (1927) (permitting plaintiff to
amend writ to We decline, include individual doing business as named defendant). 52-123 in
this manner to a plaintiff however, to extend the use of § that has used a fictitious name for itself
when commencing an action.5
In reaching our decision, we are mindful of the policies underlying our legislature's
requirements for legal entities doing business under 35-1, our trade name regulation General
Statutes § fictitious names. statute, requires legal entities doing business in this state under an

assumed or fictitious name to file a trade name certification in the town in which such business is
to be conducted prior to engaging in such business.6 35-1 “may provide some protection to We
have recognized that while § persons transacting business under a trade name, it is primarily
intended to protect [those doing business with the trade name] by giving them constructive notice
of the contents of the trade name Metro Bulletins Corp. v. Soboleski, 30 Conn.App. 493,
certificate.” 500, 620 A.2d 1314, cert. granted on other grounds, 225 Conn. 923, 625 The
“object [of the A.2d 823 (1993) (appeal withdrawn June 4, 1993). registration requirement] is to
enable a person dealing with another trading under a name not his own, to know the man behind
the name, that he may know or make inquiry as to his business character or financial
responsibility ․” DiBiase v. Garnsey, 103 Conn. 21, 27, 130 A. 81 As Judge Schaller noted in
his dissent in Metro Bulletins (1925). Corp. v. Soboleski, supra, at 503, 620 A.2d 1314, the
trade regulation statute, by itself, however, provides only minimal protection to the public
because trade name certificates are recorded in any one of the That fact highlights the
importance of many towns across the state. placing on those who use a trade name the burden
of making their As court filings are a matter of identities known to the public. public record,
we cannot conclude that no harm would come to the public by permitting legal entities to
commence actions under fictitious names, as court documents are another means by which the
public may ascertain the identity and the character of those with whom they do business. 5245a and the policy of protecting consumers and creditors from Both § the potential fraud that
can arise when legal entities do business under assumed names that may or may not be revealed
to those consumers or creditors mandate that plaintiffs not commence an action under a fictitious
name except in those extreme circumstances recognized by our Supreme Court in Buxton v.
Ullman, supra, 147 Conn. 48, 156 A.2d 508.
The defendant does not argue, nor could she, that she suffered prejudice as a result of
Countrywide's commencing this action solely under its trade Since the beginning of her
relationship with Countrywide, the name. defendant has conducted business with Countrywide
only under its trade A lack of subject matter jurisdiction, however, requires name. dismissal,
regardless of whether prejudice exists.7
The judgment is reversed and the case is remanded with direction to grant the defendant's motion
to dismiss and to render judgment dismissing the complaint.
I am unable to distinguish this case from Dyck O'Neal, Inc. v. Wynne, 56 Conn.A Indeed, this
pp. 161, 742 A.2d 393 (1999). case presents a scenario even more suitable to the application of
52-123 General Statutes §1 than that presented by Dyck O'Neal, Inc. In Dyck O'Neal, Inc., the
court put its stamp of approval on the plaintiff's name being amended after judgment, finding
that it was a circumstantial error within the Indeed, in this case, the mistake was corrected 52123. purview of § It is quite obvious, and in fact the trial court prior to judgment. found that
the original plaintiff in this action, America's Wholesale Lender (America's), intended to bring
suit under the name of the owner of the note, which was the Bank of New York, as trustee.2
Our Supreme Court held in Andover Ltd. Partnership I v. Board of Tax Review, 232 Conn. 392,
655 A.2d 759 (1995), the following: “We 52-123 replaces the common law rule previously have
explained that § that deprived courts of subject matter jurisdiction whenever there was a
misnomer or misdescription in an original writ, summons or complaint. Pack v. Burns, [212

Conn. 381, 562 A.2d 24 (1989) ]. In Pack, the plaintiff initially named as the defendant the
„State of Connecticut Transportation Commission,‟ a nonexistent entity, but then properly served
notice of the claim on the commissioner of transportation, as We determined that „[t]he 13a144. required by General Statutes § effect given to such a misdescription usually depends upon
the question whether it is interpreted as merely a misnomer or defect in description, or whether it
is deemed a substitution or entire change of party; in the former case an amendment will be
allowed, in the latter it will not In ․ [Pack v. Burns, supra at] 384-85 [562 A.2d 24]. be
allowed.‟ Pack, we first considered whether the plaintiff had intended to sue the Id., proper
party or whether it had erroneously misdirected its action. [at] 385 [562 A.2d 24]; see also
Motiejaitis v. Johnson, 117 Conn. 631, 636, 169 A. 606 (1933) (plaintiff permitted to amend writ
after verdict, but before judgment to properly name intended defendant). Second, we
considered three factors to determine whether the error was a 52-123:(1) misnomer and
therefore a circumstantial defect under § whether the proper defendant had actual notice of the
institution of the action; (2) whether the proper defendant knew or should have known that it
was the intended defendant in the action; and (3) whether the Pack v. Burns, proper defendant
was in any way misled to its prejudice. We concluded in Pack that the supra, [at] 385 [562
A.2d 24]. 52-123 plaintiff was entitled to amend the named defendant under § because the
plaintiff had intended to sue the commissioner, and because the commissioner, who was not
prejudiced by the error, knew he was the Id., [at] 385-86 [562 A.2d 24]. intended defendant.
“Similarly, in Lussier v. Dept. of Transportation, [228 Conn. 343, 636 A.2d 808 (1994) ], we
permitted the plaintiff to amend a summons that misnamed In Lussier, the plaintiff named the
„State of the intended defendant. Connecticut, Department of Transportation‟ as the defendant
on the civil 13a-144. summons form instead of the commissioner, as required by § The
commissioner was properly named in the complaint, however, and was As in the case before us,
provided with proper notice of the action. the plaintiff argued that it merely had stated the
defendant's name The defendant argued that the wrong entity had been named incorrectly. as
defendant and that the court, therefore, had no subject matter We distinguished these Id., [at]
350 [636 A.2d 808]. jurisdiction. two categories of error, stating that „[t]he first, involving a
defendant designated by an incorrect name, is referred to as “misnomer.” It is a circumstantial
defect anticipated by General Statutes A misnomer must be 52-123 that can be cured by an
amendment. § distinguished from a case in which the plaintiff has misconstrued the identity of
the defendant, rather than the legal nature of his When the correct party is designated in a way
that may be existence. inaccurate but which is still sufficient for identification purposes, Such a
misnomer does not prevent the the misdesignation is a misnomer. exercise of subject matter
jurisdiction if the defendant was actually [Lussier v. served and knew he or she was the
intended defendant.‟ Dept. of Transportation, supra, at 350, 636 A.2d 808]; see also 1 E. 105e,
p. 433 Stephenson, [Connecticut Civil Procedure (2d Ed.1970) ] § (designation of correct party
in way which may be inaccurate but which is still sufficient for identification purposes may be
amended).
“Furthermore, we recently determined that an error in the process that failed to comply with a
statutory mandate may be corrected under a remedial In Concept Associates, Ltd. v. Board of
Tax Review, [229 statute. Conn. 618, 642 A.2d 1186 (1994) ], the plaintiffs, who erroneously
specified a return date that fell on a Thursday, sought to amend the return date to fall on a
Tuesday, as required under General Statutes We concluded that amendment of process to correct

a return 52-48. § date must be permitted as a remedial measure under General Statutes
[Concept Associates, Ltd. v. Board of Tax Review, supra at] 52-72. § In addition, we
concluded that the language 623 [642 A.2d 1186]. „[a]ny court shall allow a proper amendment
to civil process' is mandatory rather than directory and we directed the trial court to grant Id., [at]
626 [642 A.2d the plaintiff's request to amend process. Section 52-123 is a comparably
worded, remedial statute to 1186]. 35, pp. 1 E. Stephenson, supra, § which the same
principles apply. 137-38 n. 608.
“We, therefore, have refused to permit the recurrence of the inequities inherent in eighteenth
century common law that denied a plaintiff's cause of action if the pleadings were As Professor
Edward L. Stephenson points out, technically imperfect. 52-123 were intended to soften the
otherwise remedial statutes such as § harsh consequences of strict construction under the
common law: „Over-technical formal requirements have ever been a problem of the common
law, leading [legislative bodies] at periodic intervals to enact statutes ․ which, in substance, told
the courts to be reasonable in 35, p. 137. [Id.] § their search for technical perfection.‟
“In 52-123 in so strict a manner as to deny sum, we decline to interpret § See, e.g., Hartford the
plaintiff the pursuit of its complaint. National Bank & Trust Co. v. Tucker, 178 Conn. 472, 47778, 423 A.2d 141 (1979), cert. denied, 445 U.S. 904, 100 S.Ct. 1079, 63 L.Ed.2d 319 (1980)
(court should avoid interpreting rules and statutes so strictly that litigant is denied pursuit of its
complaint due to mere circumstantial defects); Johnson v. Zoning Board of Appeals, 166 Conn.
102, 111, 347 A.2d 53 (1974) (court does not favor termination of proceedings without
determination on merits); Greco v. Keenan, 115 Andover Ltd. Partnership I Conn. 704, 705,
161 A. 100 (1932) (same).” v. Board of Tax Review, supra, 232 Conn. at 396-400, 655 A.2d
759.
In this case, the court found that the intended plaintiff was Countrywide Home Loans, Inc.,
which was doing business under the trade name, America's, in this action, and that the
defendant was not misled. I Accordingly, I believe we should affirm the trial court's judgment.
therefore respectfully dissent.
FOOTNOTES
1The . Knollwood Homeowners Association, Inc., also was named as a defendant Because
only Pagano has appealed, we refer to her as at trial. the defendant.
2The . substitute plaintiff, the Bank of New York, indicated in its brief that it did not know in
which state Countrywide was incorporated, though, at different times throughout the
proceedings, it alleged that Countrywide These and America's were incorporated in New York
and California. inconsistencies, however, do not inform our decision in this case, as all parties
agree that America's is a trade name by which Countrywide does business and is not a
corporation organized under the laws of any state.
3Under . the law of our state, the assignee of a note may bring an action either See e.g.
Jacobson v. in its name or the name of its assignor. Robington, 139 Conn. 532, 539, 95 A.2d 66

(1953); Dime Savings Bank of Wallingford v. Arpaia, 55 Conn.App. 180, 184, 738 A.2d 715
(1999).
4“Whenever . the absence of jurisdiction is brought to the notice of the court or tribunal,
cognizance of it must be taken and the matter passed upon before it can move one further step in
the cause; as any movement is (Internal quotation marks necessarily the exercise of
jurisdiction.” Statewide Grievance Committee v. Rozbicki, 211 Conn. 232, omitted.) 245, 558
A.2d 986 (1989).
5In . Dyck O'Neal, Inc. v. Wynne, 56 Conn.App. 161, 742 A.2d 393 (1999), we concluded
that the court properly permitted the substitute plaintiff to amend his designation from Dyck
O'Neal individually to Dyck O'Neal, Inc. That case is distinguishable from the present case for
two reasons. First, at no time was the plaintiff's true identity concealed; rather, the omission of
its designation amounted to an incorrect description of Furthermore, the record in that case
suggested the the plaintiff. omission of the plaintiff's designation was a typographical error in
the court's judgment file, not an action necessarily attributable to the Id., at 164 n. 4, 742 A.2d
393. plaintiff.
6The . record in this case shows that Countrywide either did not file a trade name certificate
in the town of Berlin, where it conducted business with The substitute the defendant, or could
not locate such a certificate. plaintiff claims that filing a trade certificate in the town of These
circumstances further support our Hartford was sufficient. decision.
7When . the statute of limitations for an action has not run in an action commenced under a
trade name, we question the reasonableness of that plaintiff pursuing an action in a trade name,
possibly at a defendant's expense, when the plaintiff could withdraw the action and recommence
the action under its legal name.
1General . 52-123 provides: “No writ, pleading, judgment or any kind Statutes § of
proceeding in court or course of justice shall be abated, suspended, set aside or reversed for any
kind of circumstantial errors, mistakes or defects, if the person and the cause may be rightly
understood and intended by the court.”
2In . its memorandum of decision denying the motion to dismiss filed by the defendant Gail
M. Pagano, the court found: “The defendant's motion is based on its claim that [America's] was
not a corporation organized under the laws of the state of California, as alleged in paragraph one
of the complaint, and therefore it had no standing to bring this suit. At the hearing held on
March 24, 2003, it was conceded that America's is a trade name for Countrywide Home Loans,
Inc. (Countrywide), and the exact and full title for the plaintiff is America's Wholesale Lender
d/b/a Countrywide Home Loans, Inc. From the record, the court concludes that Countrywide
Home Loans, Inc. is a valid, legal entity licensed by the department of banking of the state of
Connecticut as a first and Trade name certificates as required by General second mortgage
lender. 35-1 had been filed in some towns within the state, although Statutes § it was unknown
at the time of argument whether one had been filed in the town of Berlin, the location of the real
property being foreclosed. The mortgage and note underlying this foreclosure action were in the
name of America's and were owned by it until the time of the assignment The [to the substitute

plaintiff, the Bank of New York, as trustee]. court also notes that in this instance [that] the
defendant received The plaintiff funds from the plaintiff in the trade name now at issue. in the
same name received as security for the pledge of repayment of those funds a promissory note as
well as the mortgage now being foreclosed that was secured by real property owned by the
defendant. Upon the failure of the defendant to pay as provided, the plaintiff These facts were
uncontroverted.“The instituted a foreclosure action. only contrary evidence provided by the
defendant in support of her It is a motion to dismiss is attached to the affidavit filed by her.
certified copy of the corporate registration in California as of 1995, which evidence the court
finds outdated and of no assistance in this The court concludes, based on the record, that the
entity inquiry. represented by the trade name had a very real interest in the cause of action and
an equitable interest in the subject matter of the controversy.”
DRANGINIS, J.
In this opinion SCHALLER, J., concurred.
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CHAMBERS, J. — In the 1990s, the Mortgage Electronic Registration
System Inc. (MERS) was established by several large players in the mortgage
industry. MERS and its allied corporations maintain a private electronic registration
system for tracking ownership of mortgage-related debt. This system allows its
users to avoid the cost and inconvenience of the traditional public recording system
and has facilitated a robust secondary market in mortgage backed debt and
securities. Its customers include lenders, debt servicers, and financial institutes that
trade in mortgage debt and mortgage backed securities, among others. MERS does
not merely track ownership; in many states, including our own, MERS is frequently
listed as the “beneficiary” of the deeds of trust that secure its customers’ interests in
the homes securing the debts. Traditionally, the “beneficiary” of a deed of trust is
the lender who has loaned money to the homeowner (or other real property owner).
The deed of trust protects the lender by giving the lender the power to nominate a
trustee and giving that trustee the power to sell the home if the homeowner’s debt is
2
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not paid. Lenders, of course, have long been free to sell that secured debt, typically
by selling the promissory note signed by the homeowner. Our deed of trust act,
chapter 61.24 RCW, recognizes that the beneficiary of a deed of trust at any one
time might not be the original lender. The act gives subsequent holders of the debt
the benefit of the act by defining “beneficiary” broadly as “the holder of the
instrument or document evidencing the obligations secured by the deed of trust.”
RCW 61.24.005(2).
Judge John C. Coughenour of the Federal District Court for the Western
District of Washington has asked us to answer three certified questions relating to
two home foreclosures pending in King County. In both cases, MERS, in its role as
the beneficiary of the deed of trust, was informed by the loan servicers that the
homeowners were delinquent on their mortgages. MERS then appointed trustees
who initiated foreclosure proceedings. The primary issue is whether MERS is a
lawful beneficiary with the power to appoint trustees within the deed of trust act if it
does not hold the promissory notes secured by the deeds of trust. A plain reading of
the statute leads us to conclude that only the actual holder of the promissory note or
other instrument evidencing the obligation may be a beneficiary with the power to
appoint a trustee to proceed with a nonjudicial foreclosure on real property. Simply
put, if MERS does not hold the note, it is not a lawful beneficiary.
Next, we are asked to determine the “legal effect” of MERS not being a
lawful beneficiary. Unfortunately, we conclude we are unable to do so based upon
the record and argument before us.
3
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Finally, we are asked to determine if a homeowner has a Consumer
Protection Act (CPA), chapter 19.86 RCW, claim based upon MERS representing
that it is a beneficiary. We conclude that a homeowner may, but it will turn on the
specific facts of each case.
FACTS
In 2006 and 2007 respectively, Kevin Selkowitz and Kristin Bain bought
homes in King County. Selkowitz’s deed of trust named First American Title
Company as the trustee, New Century Mortgage Corporation as the lender, and
MERS as the beneficiary and nominee for the lender. Bain’s deed of trust named
IndyMac Bank FSB as the lender, Stewart Title Guarantee Company as the trustee,
and, again, MERS as the beneficiary. Subsequently, New Century filed for
bankruptcy protection, IndyMac went into receivership,1 and both Bain and
Selkowitz fell behind on their mortgage payments. In May 2010, MERS, in its role
as the beneficiary of the deeds of trust, named Quality Loan Service Corporation as
the successor trustee in Selkowitz’s case, and Regional Trustee Services as the
trustee in Bain’s case. A few weeks later the trustees began foreclosure
proceedings. According to the attorneys in both cases, the assignments of the
promissory notes were not publically recorded.2
1

The FDIC (Federal Deposit Insurance Corporation), in IndyMac’s shoes, successfully moved for
summary judgment in the underlying cases on the ground that there were no assets to pay any
unsecured creditors. Doc. 86, at 6 (Summ. J. Mot., noting that “the [FDIC] determined that the
total assets of the IndyMac Bank Receivership are $63 million while total deposit liabilities are
$8.738 billion.”); Doc. 108 (Summ. J. Order).
2
According to briefing filed below, Bain’s “[n]ote was assigned to Deutsche Bank by former
defendant IndyMac Bank, FSB, and placed in a mortgage loan asset-backed trust pursuant to a
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Both Bain and Selkowitz sought injunctions to stop the foreclosures and
sought damages under the Washington CPA, among other things.3 Both cases are
now pending in Federal District Court for the Western District of Washington.
Selkowitz v. Litton Loan Servicing, LP, No. C10-05523-JCC, 2010 WL 3733928
(W.D. Wash. Aug. 31, 2010) (unpublished). Judge Coughenour certified three
questions of state law to this court. We have received amici briefing in support of
the plaintiffs from the Washington State attorney general, the National Consumer
Law Center, the Organization United for Reform (OUR) Washington, and the
Homeowners’ Attorneys, and amici briefing in support of the defendants from the
Washington Bankers Association (WBA).

CERTIFIED QUESTIONS
1.

Is Mortgage Electronic Registration Systems, Inc., a lawful
“beneficiary” within the terms of Washington’s Deed of Trust

Pooling and Servicing Agreement dated June 1, 2007.” Doc. 149, at 3. Deutsche Bank filed a
copy of the promissory note with the federal court. It appears Deutsche Bank is acting as trustee
of a trust that contains Bain’s note, along with many others, though the record does not establish
what trust this might be.
3
While the merits of the underlying cases are not before us, we note that Bain contends that the
real estate agent, the mortgage broker, and the mortgage originator took advantage of her known
cognitive disabilities in order to induce her to agree to a monthly payment they knew or should
have known she could not afford; falsified information on her mortgage application; and failed to
make legally required disclosures. Bain also asserts that foreclosure proceedings were initiated by
IndyMac before IndyMac was assigned the loan and that some of the documents in the chain of
title were executed fraudulently. This is confusing because IndyMac was the original lender, but
the record suggests (but does not establish) that ownership of the debt had changed hands several
times.
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Act, Revised Code of Washington section 61.24.005(2), if it
never held the promissory note secured by the deed of trust?
[Short answer: No.]
2.

If so, what is the legal effect of Mortgage Electronic
Registration Systems, Inc., acting as an unlawful beneficiary
under the terms of Washington’s Deed of Trust Act?
[Short answer: We decline to answer based upon what is before
us.]

3.

Does a homeowner possess a cause of action under
Washington’s Consumer Protection Act against Mortgage
Electronic Registration Systems, Inc., if MERS acts as an
unlawful beneficiary under the terms of Washington’s Deed of
Trust Act?
[Short answer: The homeowners may have a CPA action but
each homeowner will have to establsih the elements based upon
the facts of that homeowner’s case.]

Order Certifying Question to the Washington State Supreme Ct. (Certification) at 34.
ANALYSIS
“The decision whether to answer a certified question pursuant to chapter 2.60
RCW is within the discretion of the court.” Broad v. Mannesmann Anlagenbau,
A.G., 141 Wn.2d 670, 676, 10 P.3d 371 (2000) (citing Hoffman v. Regence Blue
Shield, 140 Wn.2d 121, 128, 991 P.2d 77 (2000)). We treat the certified question
as a pure question of law and review de novo. See, e.g., Parents Involved in Cmty
Schs v. Seattle Sch. Dist. No. 1, 149 Wn.2d 660, 670, 72 P.3d 151 (2003) (citing
Rivett v. City of Tacoma, 123 Wn.2d 573, 578, 870 P.2d 299 (1994)).
Deeds of Trust
6
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Private recording of mortgage-backed debt is a new development in an old
and long evolving system. We offer a brief review to put the issues before us in
context.
A mortgage as a mechanism to secure an obligation to repay a debt has
existed since at least the 14th century. 18 William B. Stoebuck & John W. Weaver,
Washington Practice: Real Estate: Transactions § 17.1, at 253 (2d ed. 2004). Often
in those early days, the debtor would convey land to the lender via a deed that
would contain a proviso that if a promissory note in favor of the lender was paid by
a certain day, the conveyance would terminate. Id. at 254. English law courts
tended to enforce contracts strictly; so strictly, that equity courts began to intervene
to ameliorate the harshness of strict enforcement of contract terms. Id. Equity
courts often gave debtors a grace period in which to pay their debts and redeem
their properties, creating an “equitable right to redeem the land during the grace
period.” Id. The equity courts never established a set length of time for this grace
period, but they did allow lenders to petition to “foreclose” it in individual cases.
Id. “Eventually, the two equitable actions were combined into one, granting the
period of equitable redemption and placing a foreclosure date on that period.” Id. at
255 (citing George E. Osborne, Handbook on the Law of Mortgages §§ 1-10 (2d ed.
1970)).
In Washington, “[a] mortgage creates nothing more than a lien in support of
the debt which it is given to secure.” Pratt v. Pratt, 121 Wash. 298, 300, 209 P.
535 (1922) (citing Gleason v. Hawkins, 32 Wash. 464, 73 P. 533 (1903)); see also
7
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18 Stoebuck & Weaver, supra, § 18.2, at 305. Mortgages come in different forms,
but we are only concerned here with mortgages secured by a deed of trust on the
mortgaged property. These deeds do not convey the property when executed;
instead, “[t]he statutory deed of trust is a form of a mortgage.” 18 Stoebuck &
Weaver, supra, § 17.3, at 260. “More precisely, it is a three-party transaction in
which land is conveyed by a borrower, the ‘grantor,’ to a ‘trustee,’ who holds title
in trust for a lender, the ‘beneficiary,’ as security for credit or a loan the lender has
given the borrower.” Id. Title in the property pledged as security for the debt is not
conveyed by these deeds, even if “on its face the deed conveys title to the trustee,
because it shows that it is given as security for an obligation, it is an equitable
mortgage.” Id. (citing Grant S. Nelson & Dale A. Whitman, Real Estate Finance
Law § 1.6 (4th ed. 2001)).
When secured by a deed of trust that grants the trustee the power of sale if
the borrower defaults on repaying the underlying obligation, the trustee may usually
foreclose the deed of trust and sell the property without judicial supervision. Id. at
260-61; RCW 61.24.020; RCW 61.12.090; RCW 7.28.230(1). This is a significant
power, and we have recently observed that “the [deed of trust] Act must be
construed in favor of borrowers because of the relative ease with which lenders can
forfeit borrowers’ interests and the lack of judicial oversight in conducting
nonjudicial foreclosure sales.” Udall v. T.D. Escrow Servs., Inc., 159 Wn.2d 903,
915-16, 154 P.3d 882 (2007) (citing Queen City Sav. & Loan Ass’n v. Mannhalt,
111 Wn.2d 503, 514, 760 P.2d 350 (1988) (Dore, J., dissenting)). Critically under
8
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our statutory system, a trustee is not merely an agent for the lender or the lender’s
successors. Trustees have obligations to all of the parties to the deed, including the
homeowner. RCW 61.24.010(4) (“The trustee or successor trustee has a duty of
good faith to the borrower, beneficiary, and grantor.”); Cox v. Helenius, 103 Wn.2d
383, 389, 693 P.2d 683 (1985) (citing George E. Osborne, Grant S. Nelson & Dale
A. Whitman, Real Estate Finance Law § 7.21 (1979) (“[A] trustee of a deed of trust
is a fiduciary for both the mortgagee and mortgagor and must act impartially
between them.”)).4 Among other things, “the trustee shall have proof that the
beneficiary is the owner of any promissory note or other obligation secured by the
deed of trust” and shall provide the homeowner with “the name and address of the
owner of any promissory notes or other obligations secured by the deed of trust”
before foreclosing on an owner-occupied home. RCW 61.24.030(7)(a), (8)(l).
Finally, throughout this process, courts must be mindful of the fact that
“Washington’s deed of trust act should be construed to further three basic
objectives.” Cox, 103 Wn.2d at 387 (citing Joseph L. Hoffmann, Comment, Court
Actions Contesting the Nonjudicial Foreclosure of Deeds of Trust in Washington,
4

In 2008, the legislature amended the deed of trust act to provide that trustees did not have a
fiduciary duty, only the duty of good faith. Laws of 2008, ch. 153, § 1, codified in part as RCW
61.24.010(3) (“The trustee or successor trustee shall have no fiduciary duty or fiduciary
obligation to the grantor or other persons having an interest in the property subject to the deed of
trust.”). This case does not offer an opportunity to explore the impact of the amendment. A bill
was introduced into our state senate in the 2012 session that, as originally drafted, would require
every assignment be recorded. S.B. 6070, 62d Leg., Reg. Sess. (Wash. 2012). A substitute bill
passed out of committee convening a stakeholder group “to convene to discuss the issue of
recording deeds of trust of residential real property, including assignments and transfers, amongst
other related issues” and report back to the legislature with at least one specific proposal by
December 1, 2012. Substitute S.B. 6070, 62d Leg., Reg. Sess. (Wash. 2012).
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59 Wash. L. Rev. 323, 330 (1984)). “First, the nonjudicial foreclosure process
should remain efficient and inexpensive. Second, the process should provide an
adequate opportunity for interested parties to prevent wrongful foreclosure. Third,
the process should promote the stability of land titles.” Id. (citation omitted) (citing
Peoples Nat’l Bank of Wash. v. Ostrander, 6 Wn. App. 28, 491 P.2d 1058 (1971)).
MERS
MERS, now a Delaware corporation, was established in the mid 1990s by a
consortium of public and private entities that included the Mortgage Bankers
Association of America, the Federal National Mortgage Association (Fannie Mae),
the Federal Home Loan Mortgage Corporation (Freddie Mac), the Government
National Mortgage Association (Ginnie Mae), the American Bankers Association,
and the American Land Title Association, among many others. See In re
MERSCORP, Inc. v. Romaine, 8 N.Y.3d 90, 96 n.2, 861 N.E.2d 81, 828 N.Y.S.2d
266 (2006); Phyllis K. Slesinger & Daniel McLaughlin, Mortgage Electronic
Registration System, 31 Idaho L. Rev. 805, 807 (1995); Christopher L. Peterson,
Foreclosure, Subprime Mortgage Lending, and the Mortgage Electronic
Registration System, 78 U. Cin. L. Rev. 1359, 1361 (2010). It established “a
central, electronic registry for tracking mortgage rights . . . [where p]arties will be
able to access the central registry (on a need to know basis).” Slesinger &
McLaughlin, supra, at 806. This was intended to reduce the costs, increase the
efficiency, and facilitate the securitization of mortgages and thus increase liquidity.
Peterson, supra, at 1361.5 As the New York high court described the process:
10
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The initial MERS mortgage is recorded in the County Clerk’s
office with “Mortgage Electronic Registration Systems, Inc.” named as
the lender’s nominee or mortgagee of record on the instrument. During
the lifetime of the mortgage, the beneficial ownership interest or
servicing rights may be transferred among MERS members (MERS
assignments), but these assignments are not publicly recorded; instead
they are tracked electronically in MERS’s private system.
Romaine, 8 N.Y.3d at 96. MERS “tracks transfers of servicing rights and beneficial
ownership interests in mortgage loans by using a permanent 18-digit number called
the Mortgage Identification Number.” Resp. Br. of MERS at 13 (Bain) (footnote
omitted). It facilitates secondary markets in mortgage debt and servicing rights,
without the traditional costs of recording transactions with the local county records
offices. Slesinger & McLaughlin, supra, at 808; In re Agard, 444 B.R. 231, 247
(Bankr. E.D.N.Y. 2011).
Many loans have been pooled into securitization trusts where they, hopefully,
produce income for investors. See, e.g., Pub. Emps’ Ret. Sys. of Miss. v. Merrill
Lynch & Co., 277 F.R.D. 97, 102-03 (S.D.N.Y. 2011) (discussing process of
pooling mortgages into asset backed securities). MERS has helped overcome what
had come to be seen as a drawback of the traditional mortgage financing model:

At oral argument, counsel for Bain contended the reason for MERS’s creation was a study in
1994 concluding that the mortgage industry would save $77.9 million a year in state and local
filing fees. Wash. Supreme Court oral argument, Bain v. Mortg. Elec. Registration Sys., No.
86206-1 (Mar. 15, 2012), at approx. 44 min., audio recording by TVW, Washington’s Public
Affairs Network, available at http://www.tvw.org. While saving costs was certainly a motivating
factor in its creation, efficiency, secondary markets, and the resulting increased liquidity were
other major driving forces leading to MERS’s creation. Slesinger & McLaughlin, supra, at 80607.
5
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lack of liquidity. MERS has facilitated securitization of mortgages bringing more
money into the home mortgage market. With the assistance of MERS, large
numbers of mortgages may be pooled together as a single asset to serve as security
for creative financial instruments tailored to different investors. Some investors may
buy the right to interest payments only, others principal only; different investors may
want to buy interest in the pool for different durations. Mortg. Elec. Registration
Sys., Inc. v. Azize, 965 So. 2d 151, 154 n.3 (Fla. Dist. Ct. App. 2007); Dustin A.
Zacks, Standing in Our Own Sunshine: Reconsidering Standing, Transparency,
and Accuracy in Foreclosures, 29 Quinnipiac L. Rev. 551, 570-71 (2011); Chana
Joffe-Walt & David Kestenbaum, Before Toxie Was Toxic, Nat’l Pub. Radio (Sept.
17, 2010, 12:00 A.M.)6 (discussing formation of mortgage backed securities). In
response to the changes in the industries, some states have explicitly authorized
lenders’ nominees to act on lenders’ behalf. See, e.g., Jackson v. Mortg. Elec.
Registration Sys., Inc., 770 N.W.2d 487, 491 (Minn. 2009) (noting Minn. Stat. §
507.413 is “frequently called ‘the MERS statute’”). As of now, our state has not.
As MERS itself acknowledges, its system changes “a traditional three party
deed of trust [into] a four party deed of trust, wherein MERS would act as the
contractually agreed upon beneficiary for the lender and its successors and assigns.”
MERS Resp. Br. at 20 (Bain). As recently as 2004, learned commentators William
Stoebuck and John Weaver could confidently write that “[a] general axiom of

6

Available at http://www.npr.org/blogs/money/2010/09/16/129916011/before-toxie-wastoxic.
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mortgage law is that obligation and mortgage cannot be split, meaning that the
person who can foreclose the mortgage must be the one to whom the obligation is
due.” 18 Stoebuck & Weaver, supra, § 18.18, at 334. MERS challenges that
general axiom. Since then, as the New York bankruptcy court observed recently:
In the most common residential lending scenario, there are two
parties to a real property mortgage—a mortgagee, i.e., a lender, and a
mortgagor, i.e., a borrower. With some nuances and allowances for the
needs of modern finance this model has been followed for hundreds of
years. The MERS business plan, as envisioned and implemented by
lenders and others involved in what has become known as the
mortgage finance industry, is based in large part on amending this
traditional model and introducing a third party into the equation.
MERS is, in fact, neither a borrower nor a lender, but rather purports to
be both “mortgagee of record” and a “nominee” for the mortgagee.
MERS was created to alleviate problems created by, what was
determined by the financial community to be, slow and burdensome
recording processes adopted by virtually every state and locality. In
effect the MERS system was designed to circumvent these procedures.
MERS, as envisioned by its originators, operates as a replacement for
our traditional system of public recordation of mortgages.
Agard, 444 B.R. at 247.
Critics of the MERS system point out that after bundling many loans together,
it is difficult, if not impossible, to identify the current holder of any particular loan,
or to negotiate with that holder. While not before us, we note that this is the nub of
this and similar litigation and has caused great concern about possible errors in
foreclosures, misrepresentation, and fraud. Under the MERS system, questions of
authority and accountability arise, and determining who has authority to negotiate
13
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loan modifications and who is accountable for misrepresentation and fraud
becomes extraordinarily difficult.7 The MERS system may be inconsistent with
our second objective when interpreting the deed of trust act: that “the process
should provide an adequate opportunity for interested parties to prevent wrongful
foreclosure.” Cox, 103 Wn.2d at 387 (citing Ostrander, 6 Wn. App. 28).
The question, to some extent, is whether MERS and its associated business
partners and institutions can both replace the existing recording system established
by Washington statutes and still take advantage of legal procedures established in
those same statutes. With this background in mind, we turn to the certified
questions.
I. Deed of Trust Beneficiaries
Again, the federal court has asked:
1.

Is Mortgage Electronic Registration Systems, Inc., a lawful
“beneficiary” within the terms of Washington’s Deed of Trust
Act, Revised Code of Washington section 61.24.005(2), if it
never held the promissory note secured by the deed of trust?

Certification at 3.
A. Plain Language
MERS insists that borrowers need only know the identity of the servicers of their loans.
However, there is considerable reason to believe that servicers will not or are not in a position to
negotiate loan modifications or respond to similar requests. See generally Diane E. Thompson,
Foreclosing Modifications: How Servicer Incentives Discourage Loan Modifications, 86 Wash.
L. Rev. 755 (2011); Dale A. Whitman, How Negotiability Has Fouled Up the Secondary
Mortgage Market, and What To Do About It, 37 Pepp. L. Rev. 737, 757-58 (2010). Lack of
transparency causes other problems. See generally U.S. Bank Nat’l Ass’n v. Ibanez, 458 Mass.
637, 941 N.E.2d 40 (2011) (noting difficulties in tracing ownership of the note).
7
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Under the plain language of the deed of trust act, this appears to be a simple
question. Since 1998, the deed of trust act has defined a “beneficiary” as “the
holder of the instrument or document evidencing the obligations secured by the deed
of trust, excluding persons holding the same as security for a different obligation.”
Laws of 1998, ch. 295, § 1(2), codified as RCW 61.24.005(2).8 Thus, in the terms
of the certified question, if MERS never “held the promissory note” then it is not a
“lawful ‘beneficiary.’”
MERS argues that under a more expansive view of the act, it meets the
statutory definition of “beneficiary.” It notes that the definition section of the deed
of trust act begins by cautioning that its definitions apply “‘unless the context
clearly requires otherwise.’” Resp. Br. of MERS at 19 (Bain) (quoting RCW
61.24.005). MERS argues that “[t]he context here requires that MERS be
recognized as a proper ‘beneficiary’ under the Deed of Trust [Act]. The context
here is that the Legislature was creating a more efficient default remedy for lenders,
8

Perhaps presciently, the Senate Bill Report on the 1998 amendment noted that “[p]ractice in this
area has departed somewhat from the strict statutory requirements, resulting in a perceived need
to clarify and update the act.” S.B. Rep. on Engrossed Substitute S.B. 6191, 55th Leg., Reg.
Sess. (Wash. 1998). The report also helpfully summarizes the legislature’s understanding of
deeds of trust as creating three-party mortgages:
Background: A deed of trust is a financing tool created by statute which is, in
effect, a triparty mortgage. The real property owner or purchaser (the grantor of
the deed of trust) conveys the property to an independent trustee, who is usually a
title insurance company, for the benefit of a third party (the lender) to secure
repayment of a loan or other debt from the grantor (borrower) to the beneficiary
(lender). The trustee has the power to sell the property nonjudicially in the event of
default, or, alternatively, foreclose the deed of trust as a mortgage.
Id. at 1.
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not putting up barriers to foreclosure.” Id. It contends that the parties were legally
entitled to contract as they see fit, and that the “the parties contractually agreed that
the ‘beneficiary’ under the Deed of Trust was ‘MERS’ and it is in that context that
the Court should apply the statute.” Id. at 20 (emphasis omitted).
The “unless the context clearly requires otherwise” language MERS relies
upon is a common phrase that the legislative bill drafting guide recommends be used
in the introductory language in all statutory definition sections. See Statute Law
Comm., Office of the Code Reviser, Bill Drafting Guide 2011.9 A search of the
unannotated Revised Code of Washington indicates that this statutory language has
been used over 600 times. Despite its ubiquity, we have found no case—and
MERS draws our attention to none—where this common statutory phrase has been
read to mean that the parties can alter statutory provisions by contract, as opposed
to the act itself suggesting a different definition might be appropriate for a specific
statutory provision. We have interpreted the boilerplate: “The definitions in this
section apply throughout the chapter unless the context clearly requires otherwise”
language only once, and then in the context of determining whether a general courtmartial qualified as a prior conviction for purposes of the Sentencing Reform Act of
1981 (SRA), chapter 9.94A RCW. See State v. Morley, 134 Wn.2d 588, 952 P.2d
167 (1998). There, the two defendants challenged the use of their prior general
courts-martial on the ground that the SRA defined “conviction” as ‘“an adjudication

Available at http://www.leg.wa.gov/CodeReviser/Pages/bill_drafting_guide.aspx (last visited
Aug. 7, 2012).
9
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of guilt pursuant to Titles 10 or 13 RCW.’” Morley, 134 Wn.2d at 595 (quoting
RCW 9.94A.030(9)). Since, the defendants reasoned, their courts-martial were not
“pursuant to Titles 10 or 13 RCW,” they should not be considered criminal history.
We noted that the SRA frequently treated out-of-state convictions (which would
also not be pursuant to Titles 10 or 13 RCW) as convictions and rejected the
argument since the specific statutory context required a broader definition of the
word “convictions” than the definition section provided. Id. at 598. MERS has
cited no case, and we have found none that holds that extrastatutory conditions can
create a context where a different definition of defined terms would be appropriate.
We do not find this argument persuasive.
MERS also argues that it meets the statutory definition itself. It notes,
correctly, that the legislature did not limit “beneficiary” to the holder of the
promissory note: instead, it is “the holder of the instrument or document evidencing
the obligations secured by the deed of trust.” RCW 61.24.005(2) (emphasis added).
It suggests that “instrument” and “document” are broad terms and that “in the
context of a residential loan, undoubtedly the Legislature was referring to all of the
loan documents that make up the loan transaction • i.e., the note, the deed of trust,
and any other rider or document that sets forth the rights and obligations of the
parties under the loan,” and that “obligation” must be read to include any financial
obligation under any document signed in relation to the loan, including “attorneys’
fees and costs incurred in the event of default.” Resp. Br. of MERS at 21-22
(Bain). In these particular cases, MERS contends that it is a proper beneficiary
17
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because, in its view, it is “indisputably the ‘holder’ of the Deed of Trust.” Id. at 22.
It provides no authority for its characterization of itself as “indisputably the
‘holder”’ of the deeds of trust.
The homeowners, joined by the Washington attorney general, do dispute
MERS’ characterization of itself as the holder of the deeds of trust. Starting from
the language of RCW 61.24.005(2) itself, the attorney general contends that “[t]he
‘instrument’ obviously means the promissory note because the only other document
in the transaction is the deed of trust and it would be absurd to read this definition as
saying that “‘beneficiary means the holder of the deed of trust secured by the deed
of trust.”’” Br. of Amicus Att’y General (AG Br.) at 2-3 (quoting RCW
61.24.005(2)). We agree that an interpretation “beneficiary” that has the deed of
trust securing itself is untenable.
Other portions of the deed of trust act bolster the conclusion that the
legislature meant to define “beneficiary” to mean the actual holder of the promissory
note or other debt instrument. In the same 1998 bill that defined “beneficiary” for
the first time, the legislature amended RCW 61.24.070 (which had previously
forbidden the trustee alone from bidding at a trustee sale) to provide:
(1) The trustee may not bid at the trustee’s sale. Any other person,
including the beneficiary, may bid at the trustee’s sale.
(2) The trustee shall, at the request of the beneficiary, credit
toward the beneficiary’s bid all or any part of the monetary obligations
secured by the deed of trust. If the beneficiary is the purchaser, any
amount bid by the beneficiary in excess of the amount so credited shall
18
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be paid to the trustee in the form of cash, certified check, cashier’s
check, money order, or funds received by verified electronic transfer,
or any combination thereof. If the purchaser is not the beneficiary, the
entire bid shall be paid to the trustee in the form of cash, certified
check, cashier's check, money order, or funds received by verified
electronic transfer, or any combination thereof.
Laws of 1998, ch. 295, § 9, codified as RCW 61.24.070. As Bain notes, this
provision makes little sense if the beneficiary does not hold the note. Bain Reply to
Resp. to Opening Br. at 11. In essence, it would authorize the non-holding
beneficiary to credit to its bid funds to which it had no right. However, if the
beneficiary is defined as the entity that holds the note, this provision
straightforwardly allows the noteholder to credit some or all of the debt to the bid.
Similarly, in the commercial loan context, the legislature has provided that “[a]
beneficiary’s acceptance of a deed in lieu of a trustee’s sale under a deed of trust
securing a commercial loan exonerates the guarantor from any liability for the debt
secured thereby except to the extent the guarantor otherwise agrees as part of the
deed in lieu transaction.” RCW 61.24.100(7). This provision would also make little
sense if the beneficiary did not hold the promissory note that represents the debt.
Finding that the beneficiary must hold the promissory note (or other
“instrument or document evidencing the obligation secured”) is also consistent with
recent legislative findings to the Foreclosure Fairness Act of 2011, Laws of 2011,
ch. 58, § 3(2). The legislature found:
[(1)] (a) The rate of home foreclosures continues to rise to
unprecedented levels, both for prime and subprime loans, and a new
wave of foreclosures has occurred due to rising unemployment, job
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loss, and higher adjustable loan payments;
....
(2) Therefore, the legislature intends to:
....
(b) Create a framework for homeowners and beneficiaries to
communicate with each other to reach a resolution and avoid
foreclosure whenever possible; and
(c) Provide a process for foreclosure mediation.
Laws of 2011, ch. 58, § 1 (emphasis added). There is no evidence in the record or
argument that suggests MERS has the power “to reach a resolution and avoid
foreclosure” on behalf of the noteholder, and there is considerable reason to believe
it does not. Counsel informed the court at oral argument that MERS does not
negotiate on behalf of the holders of the note.1 If the legislature intended to
authorize nonnoteholders to act as beneficiaries, this provision makes little sense.
However, if the legislature understood “beneficiary” to mean “noteholder,” then this
provision makes considerable sense. The legislature was attempting to create a
framework where the stakeholders could negotiate a deal in the face of changing
conditions.
We will also look to related statutes to determine the meaning of statutory
terms. Dep’t of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 11-12, 43 P.3d
4 (2002). Both the plaintiffs and the attorney general draw our attention to the
definition of “holder” in the Uniform Commercial Code (UCC), which was adopted
in the same year as the deed of trust act. See Laws of 1965, Ex. Sess., ch. 157
(UCC); Laws of 1965, ch. 74 (deed of trust act); Selkowitz Opening Br. at 13; AG
1

Wash. Supreme Court oral argument, supra, at approx. 34 min., 58 sec.
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Br. at 11-12. Stoebuck and Weaver note that the transfer of mortgage backed
obligations is governed by the UCC, which certainly suggests the UCC provisions
may be instructive for other purposes. 18 Stoebuck & Weaver, supra, § 18.18, at
334. The UCC provides:
“Holder” with respect to a negotiable instrument, means the person in
possession if the instrument is payable to bearer or, in the case of an
instrument payable to an identified person, if the identified person is in
possession. “Holder” with respect to a document of title means the
person in possession if the goods are deliverable to bearer or to the
order of the person in possession.
Former RCW 62A.1-201(20) (2001).11 The UCC also provides:
“Person entitled to enforce” an instrument means (i) the holder of the
instrument, (ii) a nonholder in possession of the instrument who has the
rights of a holder, or (iii) a person not in possession of the instrument
who is entitled to enforce the instrument pursuant to RCW 62A.3-309
or 62A.3-418(d). A person may be a person entitled to enforce the
instrument even though the person is not the owner of the instrument or
is in wrongful possession of the instrument.
RCW 62A.3-301. The plaintiffs argue that our interpretation of the deed of trust act
should be guided by these UCC definitions, and thus a beneficiary must either
actually possess the promissory note or be the payee. E.g., Selkowitz Opening Br.
at 14. We agree. This accords with the way the term “holder” is used across the
deed of trust act and the Washington UCC. By contrast, MERS’s approach would
require us to give “holder” a different meaning in different related statutes and
Several portions of chapter 61.24 RCW were amended by the 2012 legislature while this case
was under our review.
11
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construe the deed of trust act to mean that a deed of trust may secure itself or that
the note follows the security instrument. Washington’s deed of trust act
contemplates that the security instrument will follow the note, not the other way
around. MERS is not a “holder” under the plain language of the statute.
B. Contract and Agency
In the alternative, MERS argues that the borrowers should be held to their
contracts, and since they agreed in the deeds of trust that MERS would be the
beneficiary, it should be deemed to be the beneficiary. E.g., Resp. Br. of MERS at
24 (Bain). Essentially, it argues that we should insert the parties’ agreement into the
statutory definition. It notes that another provision of Title 61 RCW specifically
allows parties to insert side agreements or conditions into mortgages. RCW
61.12.020 (“Every such mortgage, when otherwise properly executed, shall be
deemed and held a good and sufficient conveyance and mortgage to secure the
payment of the money therein specified. The parties may insert in such mortgage
any lawful agreement or condition.”).
MERS argues we should be guided by Cervantes v. Countrywide Home
Loans, Inc., 656 F.3d 1034 (9th Cir. 2011). In Cervantes, the Ninth Circuit Court
of Appeals affirmed dismissal of claims for fraud, intentional infliction of emotional
distress, and violations of the federal Truth in Lending Act and the Arizona
Consumer Fraud Act against MERS, Countrywide Home Loans, and other financial
institutions. Id. at 1041. We do not find Cervantes instructive. Cervantes was a
putative class action that was dismissed on the pleadings for a variety of reasons,
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the vast majority of which are irrelevant to the issues before us. Id. at 1038. After
dismissing the fraud claim for failure to allege facts that met all nine elements of a
fraud claim in Arizona, the Ninth Circuit observed that MERS’s role was plainly
laid out in the deeds of trust. Id. at 1042. Nowhere in Cervantes does the Ninth
Circuit suggest that the parties could contract around the statutory terms.
MERS also seeks support in a Virginia quiet title action. Horvath v. Bank of
N.Y., N.A., 641 F.3d 617, 620 (4th Cir. 2011). After Horvath had become
delinquent in his mortgage payments and after a foreclosure sale, Horvath sued the
holder of the note and MERS, among others, on a variety of claims, including a
claim to quiet title in his favor on the ground that various financial entities had by
“‘splitting . . . the pieces of’ his mortgage . . . ‘caused the Deeds of Trust [to] split
from the Notes and [become] unenforceable.’” Id. at 620 (alterations in original)
(quoting complaint). The Fourth Circuit rejected Horvath’s quiet title claim out of
hand, remarking:
It is difficult to see how Horvath’s arguments could possibly be
correct. Horvath’s note plainly constitutes a negotiable instrument
under Va. Code Ann. § 8.3A–104. That note was endorsed in blank,
meaning it was bearer paper and enforceable by whoever possessed it.
See Va. Code Ann. § 8.3A–205(b). And BNY [(Bank of New York)]
possessed the note at the time it attempted to foreclose on the property.
Therefore, once Horvath defaulted on the property, Virginia law
straightforwardly allowed BNY to take the actions that it did.
Id. at 622. There is no discussion anywhere in Horvath of any statutory definition
of “beneficiary.” While the opinion discussed transferability of notes under the
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UCC as adopted in Virginia, there is only the briefest mention of the Virginia deed
of trust act. Compare Horvath, 641 F.3d at 621-22 (citing various provisions of Va.
Code Ann. Titles 8.1A, 8.3A (UCC)), with id. at 623 n.3 (citing Va. Code. Ann. §
55-59(7) (discussing deed of trust foreclosure proceedings)). We do not find
Horvath helpful.
Similarly, MERS argues that lenders and their assigns are entitled to name it
as their agent. E.g., Resp. Br. of MERS at 29-30 (Bain). That is likely true and
nothing in this opinion should be construed to suggest an agent cannot represent the
holder of a note. Washington law, and the deed of trust act itself, approves of the
use of agents. See, e.g., former RCW 61.24.031(1)(a) (2011) (“A trustee,
beneficiary, or authorized agent may not issue a notice of default . . . until . . . .”
(emphasis added)). MERS notes, correctly, that we have held “an agency
relationship results from the manifestation of consent by one person that another
shall act on his behalf and subject to his control, with a correlative manifestation of
consent by the other party to act on his behalf and subject to his control.” Moss v.
Vadman, 77 Wn.2d 396, 402-03, 463 P.2d 159 (1970) (citing Matsumura v. Eilert,
74 Wn.2d 369, 444 P.2d 806 (1968)).
But Moss also observed that “[w]e have repeatedly held that a prerequisite of
an agency is control of the agent by the principal.” Id. at 402 (emphasis added)
(citing McCarty v. King County Med. Serv. Corp., 26 Wn.2d 660, 175 P.2d 653
(1946)). While we have no reason to doubt that the lenders and their assigns control
MERS, agency requires a specific principal that is accountable for the acts of its
24

Bain (Kristin), et al. v. Mortg. Elec. Registration Sys., et al., No. 86206-1

agent. If MERS is an agent, its principals in the two cases before us remain
unidentified.12 MERS attempts to sidestep this portion of traditional agency law by
pointing to the language in the deeds of trust that describe MERS as “acting solely
as a nominee for Lender and Lender’s successors and assigns.” Doc. 131-2, at 2
(Bain deed of trust); Doc. 9-1, at 3 (Selkowitz deed of trust.); e.g., Resp. Br. of
MERS at 30 (Bain). But MERS offers no authority for the implicit proposition that
the lender’s nomination of MERS as a nominee rises to an agency relationship with
successor noteholders.13 MERS fails to identify the entities that control and are
accountable for its actions. It has not established that it is an agent for a lawful
principal.
This is not the first time that a party has argued that we should give effect to
its contractual modification of a statute. See Godfrey v. Hartford Ins. Cas. Co., 142
Wn.2d 885, 16 P.3d 617 (2001); see also Nat’l Union Ins. Co. of Pittsburgh, Pa. v.
Puget Sound Power & Light, 94 Wn. App. 163, 177, 972 P.2d 481 (1999) (holding
12

At oral argument, counsel for MERS was asked to identify its principals in the cases before us
and was unable to do so. Wash. Supreme Court oral argument, supra, at approx. 23 min., 23 sec.
13
The record suggests, but does not establish, that MERS often acted as an agent of the loan
servicer, who would communicate the fact of a default and request appointment of a trustee, but
is silent on whether the holder of the note would play any controlling role. Doc. 69-2, at 4-5
(describing process). For example, in Selkowitz’s case, “the Appointment of Successor Trustee”
was signed by Debra Lyman as assistant vice president of MERS Inc. Doc. 8-1, at 17. There was
no evidence that Lyman worked for MERS, but the record suggests she is 1 of 20,000 people
who have been named assistant vice president of MERS. See Br. of Amicus National Consumer
Law Center at 9 n.18 (citing Christopher L. Peterson, Two Faces: Demystifying the Mortgage
Electronic Registration System’s Land Title Theory, 53 Wm. & Mary L. Rev. 111, 118 (2011)).
Lender Processing Service, Inc., which processed paperwork relating to Bain’s foreclosure, seems
to function as a middleman between loan servicers, MERS, and law firms that execute
foreclosures. Docs. 69-1 through 69-3.
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a business and a utility could not contract around statutory uniformity requirements);
State ex rel. Standard Optical Co. v. Superior Court, 17 Wn.2d 323, 329, 135 P.2d
839 (1943) (holding that a corporation could not avoid statutory limitations on scope
of practice by contract with those who could so practice); cf. Vizcaino v. Microsoft
Corp., 120 F.3d 1006, 1011-12 (9th Cir. 1997) (noting that Microsoft’s agreement
with certain workers that they were not employees was not binding). In Godfrey,
Hartford Casualty Insurance Company had attempted to pick and chose what
portions of Washington’s uniform arbitration act, chapter 7.04A RCW, it and its
insured would use to settle disputes. Godfrey, 142 Wn.2d at 889. The court noted
that parties were free to decide whether to arbitrate, and what issues to submit to
arbitration, but “once an issue is submitted to arbitration . . . Washington’s
[arbitration] Act applies.” Id. at 894. By submitting to arbitration, “they have
activated the entire chapter and the policy embodied therein, not just the parts that
are useful to them.” Id. at 897. The legislature has set forth in great detail how
nonjudicial foreclosures may proceed. We find no indication the legislature
intended to allow the parties to vary these procedures by contract. We will not
allow waiver of statutory protections lightly. MERS did not become a beneficiary
by contract or under agency principals.
C. Policy
MERS argues, strenuously, that as a matter of public policy it should be
allowed to act as the beneficiary of a deed of trust because “the Legislature certainly
did not intend for home loans in the State of Washington to become unsecured, or to
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allow defaulting home loan borrowers to avoid non-judicial foreclosure, through
manipulation of the defined terms in the [deed of trust] Act.” Resp. Br. of MERS at
23 (Bain). One difficulty is that it is not the plaintiffs that manipulated the terms of
the act: it was whoever drafted the forms used in these cases. There are certainly
significant benefits to the MERS approach but there may also be significant
drawbacks. The legislature, not this court, is in the best position to assess policy
considerations. Further, although not considered in this opinion, nothing herein
should be interpreted as preventing the parties to proceed with judicial foreclosures.
That must await a proper case.
D. Other Courts
Unfortunately, we could find no case, and none have been drawn to our
attention, that meaningfully discusses a statutory definition like that found in RCW
61.24.005(2). MERS asserts that “the United States District Court for the Western
District of Washington has recently issued a series of opinions on the very issues
before the Court, finding in favor of MERS.” Resp. Br. of MERS at 35-36 (Bain)
(citing Daddabbo v. Countrywide Home Loans, Inc., No. C09-1417RAJ, 2010 WL
2102485 (W.D. Wash. May 20, 2010) (unpublished); St. John v. Nw Tr. Ser., Inc.,
No. C11-5382BHS, 2011 WL 4543658 (W.D. Wash. Sept. 29, 2011, Dismissal
Order) (unpublished); Vawter v. Quality Loan Servicing Corp. of Wash., 707 F.
Supp. 2d 1115 (W.D. Wash. 2010)). These citations are not well taken. Daddabbo
never mentions RCW 61.24.005(2). St. John mentions it in passing but devotes no
discussion to it. 2011 WL 4543658, at *3. Vawter mentions RCW 61.24.005(2)
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once, in a block quote from an unpublished case, without analysis. We do not find
these cases helpful.14
Amicus WBA draws our attention to three cases where state supreme courts
have held MERS could exercise the rights of a beneficiary. Amicus Br. of WBA at
12 (Bain) (citing Trotter v. Bank of N.Y. Mellon, No. 38022, 2012 WL 206004
(Idaho Jan. 25, 2012) (unpublished), withdrawn and superseded by 152 Idaho 842,
275 P.3d 857 (2012); Residential Funding Co. v. Saurman, 490 Mich. 909, 805
N.W.2d 183 (2011); RMS Residential Props., LLC v. Miller, 303 Conn. 224, 226,
32 A.3d 307 (2011)). But see Agard, 444 B.R. at 247 (collecting contrary cases);
Bellistri v. Ocwen Loan Servicing, LLC, 284 S.W.3d 619, 623-24 (Mo. App. 2009)
(holding MERS lacked authority to make a valid assignment of the note). But none
of these cases, on either side, discuss a statutory definition of “beneficiary” that is
similar to ours, and many are decided on agency grounds that are not before us. We
do not find them helpful either.
We answer the first certified question “No,” based on the plain language of
14

MERS string cites eight more cases, six of them unpublished that, it contends, establishes that
other courts have found that MERS can be beneficiary under a deed of trust. Resp. Br. of MERS
(Selkowitz) at 29 n.98. The six unpublished cases do not meaningfully analyze our statutes. The
two published cases, Gomes v. Countrywide Home Loans, Inc., 192 Cal. App. 4th 1149, 121 Cal.
Rptr. 3d 819 (2011), and Pantoja v. Countrywide Home Loans, Inc., 640 F. Supp. 2d 1177 (N.D.
Cal. 2009), are out of California, and neither have any discussion of the California statutory
definition of “beneficiary.” The Fourth District of the California Court of Appeals in Gomes does
reject the plaintiff’s theory that the beneficiary had to establish a right to foreclose in a nonjudicial
foreclosure action, but the California courts are split. Six weeks later, the third district found that
the beneficiary was required to show it had the right to foreclose, and a simple declaration from a
bank officer was insufficient. Herrera v. Deutsche Bank Nat’l Trust Co., 196 Cal. App. 4th 1366,
1378, 127 Cal. Rptr. 3d 362 (2011).

28

Bain (Kristin), et al. v. Mortg. Elec. Registration Sys., et al., No. 86206-1

the statute. MERS is an ineligible “‘beneficiary’ within the terms of the Washington
Deed of Trust Act,” if it never held the promissory note or other debt instrument
secured by the deed of trust.
II. Effect
The federal court has also asked us:
2.

If so, what is the legal effect of Mortgage Electronic
Registration Systems, Inc., acting as an unlawful beneficiary
under the terms of Washington’s Deed of Trust Act?

We conclude that we cannot decide this question based upon the record and
briefing before us. To assist the certifying court, we will discuss our reasons for
reaching this conclusion.
MERS contends that if it is acting as an unlawful beneficiary, its status should
have no effect: “All that it would mean is that there was a technical violation of the
Deed of Trust Act that all parties were aware of when the loan was originally
entered into.” Resp. Br. of MERS at 41 (Bain). “At most . . . MERS would simply
need to assign its legal interest in the Deed of Trust to the lender before the lender
proceeded with foreclosure.” Id. at 41-42. The difficulty with MERS’s argument is
that if in fact MERS is not the beneficiary, then the equities of the situation would
likely (though not necessarily in every case) require the court to deem that the real
beneficiary is the lender whose interests were secured by the deed of trust or that
lender’s successors.15 If the original lender had sold the loan, that purchaser would
See 18 Stoebuck & Weaver, supra, § 17.3, at 260 (noting that a deed of trust “is a three-party
transaction in which land is conveyed by a borrower, the ‘grantor,’ to a ‘trustee,’ who holds title
15
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need to establish ownership of that loan, either by demonstrating that it
actually held the promissory note or by documenting the chain of
transactions. Having MERS convey its “interests” would not accomplish
this.
In the alternative, MERS suggests that, if we find a violation of the act,
“MERS should be required to assign its interest in any deed of trust to the holder of
the promissory note, and have that assignment recorded in the land title records,
before any non-judicial foreclosure could take place.” Resp. Br. of MERS at 44
(Bain). But if MERS is not the beneficiary as contemplated by Washington law, it is
unclear what rights, if any, it has to convey. Other courts have rejected similar
suggestions. Bellistri, 284 S.W.3d at 624 (citing George v. Surkamp, 336 Mo. 1,
9, 76 S.W.2d 368 (1934)). Again, the identity of the beneficiary would need to be
determined. Because it is the repository of the information relating to the chain of
transactions, MERS would be in the best position to prove the identity of the holder
of the note and beneficiary.
Partially relying on the Restatement (Third) of Property: Mortgages § 5.4
(1997), Selkowitz suggests that the proper remedy for a violation of chapter 61.24
RCW “should be rescission, which does not excuse Mr. Selkowitz from payment of
any monetary obligation, but merely precludes non-judicial foreclosure of the

in trust for a lender, the ‘beneficiary,’ as security for credit or a loan the lender has given the
borrower”); see also U.S. Bank Nat’l Ass’n v. Ibanez, 458 Mass. 637, 941 N.E.2d 40 (2011)
(holding bank had to establish it was the mortgage holder at the time of foreclosure in order to
clear title through evidence of the chain of transactions).
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subject Deed of Trust. Moreover, if the subject Deed of Trust is void, Mr.
Selkowitz should be entitled to quiet title to his property.” Pl.’s Opening Br. at 40
(Selkowitz). It is unclear what he believes should be rescinded. He offers no
authority in his opening brief for the suggestion that listing an ineligible beneficiary
on a deed of trust would render the deed void and entitle the borrower to quiet title.
He refers to cases where the lack of a grantee has been held to void a deed, but we
do not find those cases helpful. In one of those cases, the New York court noted,
“No mortgagee or oblige was named in [the security agreement], and no right to
maintain an action thereon, or to enforce the same, was given therein to the plaintiff
or any other person. It was, per se, of no more legal force than a simple piece of
blank paper.” Chauncey v. Arnold, 24 N.Y. 330, 335 (1862). But the deeds of trust
before us names all necessary parties and more.
Selkowitz argues that MERS and its allied companies have split the deed of
trust from the obligation, making the deed of trust unenforceable. While that
certainly could happen, given the record before us, we have no evidence that it did.
If, for example, MERS is in fact an agent for the holder of the note, likely no split
would have happened.
In the alternative, Selkowitz suggests the court create an equitable mortgage
in favor of the noteholder. Pl.’s Opening Br. at 42 (Selkowitz). If in fact, such a
split occurred, the Restatement suggests that would be an appropriate resolution.
Restatement (Third) of Property: Mortgages § 5.4 reporters’ note, at 386 (1997)
(citing Lawrence v. Knap, 1 Root (Conn.) 248 (1791)). But since we do not know
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whether or not there has been a split of the obligation from the security instrument,
we have no occasion to consider this remedy.
Bain specifically suggests we follow the lead of the Kansas Supreme Court in
Landmark National Bank v. Kesler, 289 Kan. 528, 216 P.3d 158 (2009). In
Landmark, the homeowner, Kesler, had used the same piece of property to secure
two loans, both recorded with the county. Id. Kesler went bankrupt and agreed to
surrender the property. Id. One of the two lenders filed a petition to foreclose and
served both Kesler and the other recorded lender, but not MERS. Id. at 531. The
court concluded that MERS had no interest in the property and thus was not entitled
to notice of the foreclosure sale or entitled to intervene in the challenge to it. Id. at
544-45; accord Mortg. Elec. Registration Sys., Inc. v. Sw Homes of Ark., Inc., 2009
Ark. 152, 301 S.W.3d 1 (2009). Bain suggests we follow Landmark, but Landmark
has nothing to say about the effect of listing MERS as a beneficiary. We agree with
MERS that it has no bearing on the case before us. Resp. Br. of MERS at 39
(Bain).
Bain also notes, albeit in the context of whether MERS could be a beneficiary
without holding the promissory note, that our Court of Appeals held that ‘“[i]f the
obligation for which the mortgage was given fails for some reason, the mortgage is
unenforceable.’” Pl. Bain’s Opening Br. (Bain Op. Br.) at 34 (quoting Fid. &
Deposit Co. of Md. v. Ticor Title Ins. Co., 88 Wn. App. 64, 68, 943 P.2d 710
(1997)). She may be suggesting that the listing of an erroneous beneficiary on the
deed of trust should sever the security interest from the debt. If so, the citation to
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Fidelity is not helpful. In Fidelity, the court was faced with what appeared to be a
scam. William and Mary Etter had executed a promissory note, secured by a deed
of trust, to Citizen’s National Mortgage, which sold the note to Affiliated Mortgage
Company. Citizen’s also forged the Etters’ name on another promissory note and
sold it to another buyer, along with what appeared to be an assignment of the deed
of trust, who ultimately assigned it to Fidelity. The buyer of the forged note
recorded its interests first, and Fidelity claimed it had priority to the Etters’
mortgage payments. The Court of Appeals properly disagreed. Fidelity, 88 Wn.
App. at 66-67. It held that forgery mattered and that Fidelity had no claim on the
Etters’ mortgage payments. Id. at 67-68. It did not hold that the forgery relieved
the Etters of paying the mortgage to the actual holder of the promissory note.
MERS states that any violation of the deed of trust act “should not result in a
void deed of trust, both legally and from a public policy standpoint.” Resp. Br. of
MERS at 44. While we tend to agree, resolution of the question before us depends
on what actually occurred with the loans before us and that evidence is not in the
record. We note that Bain specifically acknowledges in her response brief that she
“understands that she is going to have to make up the mortgage payments that have
been missed,” which suggests she is not seeking to clear title without first paying off
the secured obligation. Pl. Bain’s Reply Br. at 1. In oral argument, Bain suggested
that if the holder of the note were to properly transfer the note to MERS, MERS
could proceed with foreclosure.16 This may be true. We can answer questions of
16

Wash. Supreme Court oral argument, supra, at approx. 8 min., 24 sec.
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law but not determine facts. We, reluctantly decline to answer the second
certified question on the record before us.
III. CPA Action
Finally, the federal court asked:
3.

Does a homeowner possess a cause of action under
Washington’s Consumer Protection Act against Mortgage
Electronic Registration Systems, Inc., if MERS acts as an
unlawful beneficiary under the terms of Washington’s Deed of
Trust Act?

Certification at 4. Bain contends that MERS violated the CPA when it acted as a
beneficiary. Bain Op. Br. at 43.17
To prevail on a CPA action, the plaintiff must show “(1) unfair or deceptive
act or practice; (2) occurring in trade or commerce; (3) public interest impact; (4)
injury to plaintiff in his or her business or property; (5) causation.” Hangman Ridge
Training Stables, Inc. v. Safeco Title Ins. Co., 105 Wn.2d 778, 780, 719 P.2d 531
(1986). MERS does not dispute all the elements. Resp. Br. of MERS at 45; Resp.
Br. of MERS (Selkowitz) at 37. We will consider only the ones that it does.
A. Unfair or Deceptive Act or Practice
As recently summarized by the Court of Appeals:
17

The trustee, Quality Loan Service Corporation of Washington Inc., has asked that we hold that
no cause of action under the deed of trust act or the CPA “can be stated against a trustee that
relies in good faith on MERS’ apparent authority to appoint a successor trustee, as beneficiary of
the deed of trust.” Br. of Def. Quality Loan Service at 4 (Selkowitz). As this is far outside the
scope of the certified question, we decline to consider it.
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To prove that an act or practice is deceptive, neither intent nor
actual deception is required. The question is whether the conduct has
“the capacity to deceive a substantial portion of the public.” Hangman
Ridge, 105 Wn.2d at 785. Even accurate information may be
deceptive “‘if there is a representation, omission or practice that is
likely to mislead.’” Panag v. Farmers Ins. Co. of Wash., 166 Wn.2d
27, 50, 204 P.3d 885 (2009) (quoting Sw. Sunsites, Inc. v. Fed. Trade
Comm’n, 785 F.2d 1431, 1435 (9th Cir. 1986)). Misrepresentation of
the material terms of a transaction or the failure to disclose material
terms violates the CPA. State v. Ralph Williams’ N.W. Chrysler
Plymouth, Inc., 87 Wn.2d, 298, 305–09, 553 P.2d 423 (1976).
Whether particular actions are deceptive is a question of law that we
review de novo. Leingang v. Pierce County Med. Bureau, 131 Wn.2d
133, 150, 930 P.2d 288 (1997).
State v. Kaiser, 161 Wn. App. 705, 719, 254 P.3d 850 (2011). MERS contends
that the only way that a plaintiff can meet this first element is by showing that its
conduct was deceptive and that the plaintiffs cannot show this because “MERS fully
described its role to Plaintiff through the very contract document that Plaintiff
signed.” Resp. Br. of MERS at 46 (Selkowitz). Unfortunately, MERS does not
elaborate on that statement, and nothing on the deed of trust itself would alert a
careful reader to the fact that MERS would not be holding the promissory note.
The attorney general of this state maintains a consumer protection division
and has considerable experience and expertise in consumer protection matters. As
amicus, the attorney general contends that MERS is claiming to be the beneficiary
“when it knows or should know that under Washington law it must hold the note to
be the beneficiary” and seems to suggest we hold that claim is per se deceptive
and/or unfair. AG Br. at 14. This contention finds support in Indoor
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Billboard/Wash., Inc. v. Integra Telecom of Wash., Inc., 162 Wn.2d 59, 170 P.3d
10 (2007), where we found a telephone company had committed a deceptive act as
a matter of law by listing a surcharge “on a portion of the invoice that included state
and federal tax charges.” Id. at 76. We found that placement had “‘the capacity to
deceive a substantial portion of the public”’ into believing the fee was a tax. Id.
(emphasis omitted) (quoting Hangman Ridge, 105 Wn.2d at 785). Our attorney
general also notes that the assignment of the deed of trust that MERS uses purports
to transfer its beneficial interest on behalf of its own successors and assigns, not on
behalf of any principal. The assignment used in Bain’s case, for example, states:
FOR VALUE RECEIVED, the undersigned, Mortgage Electronic
Registration Systems, Inc. AS NOMINEE FOR ITS SUCCESSORS
AND ASSIGNS, by these presents, grants, bargains, sells, assigns,
transfers, and sets over unto INDYMAC FEDERAL BANK, FSB all
beneficial interest under that certain Deed of Trust dated 3/9/2007.
Doc. 1, Ex. A to Huelsman Decl. This undermines MERS’s contention that it acts
only as an agent for a lender/principal and its successors and it “conceals the
identity of whichever loan holder MERS purports to be acting for when assigning
the deed of trust.” AG Br. at 14. The attorney general identifies other places where
MERS purports to be acting as the agent for its own successors, not for some
principal. Id. at 15 (citing Doc. 1, Ex. B). Many other courts have found it
deceptive to claim authority when no authority existed and to conceal the true party
in a transaction. Stephens v. Omni Ins. Co., 138 Wn. App. 151, 159 P.3d 167
(2007); Floersheim v. Fed. Trade Comm’n, 411 F.2d 874, 876-77 (9th Cir. 1969).
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In Stephens, an insurance company that had paid under an uninsured motorist policy
hired a collections agency to seek reimbursement from the other parties in a covered
accident. Stephens, 138 Wn. App. at 161. The collection agency sent out
aggressive notices that listed an “amount due” and appeared to be collection notices
for debt due, though a careful scrutiny would have revealed that they were
effectively making subrogation claims. Id. at 166-68. The court found that
“characterizing an unliquidated [tort] claim as an ‘amount due’ has the capacity to
deceive.” Id. at 168.
While we are unwilling to say it is per se deceptive, we agree that
characterizing MERS as the beneficiary has the capacity to deceive and thus, for the
purposes of answering the certified question, presumptively the first element is met.
B. Public Interest Impact
MERS contends that plaintiffs cannot show a public interest impact because,
it contends, each plaintiff is challenging “MERS’s role as the beneficiary under
Plaintiff’s Deed of Trust in the context of the foreclosure proceedings on Plaintiff’s
property.” Resp. Br. of MERS at 40 (Selkowitz) (emphasis omitted). But there is
considerable evidence that MERS is involved with an enormous number of
mortgages in the country (and our state), perhaps as many as half nationwide. John
R. Hooge & Laurie Williams, Mortgage Electronic Registration Systems, Inc.: A
Survey of Cases Discussing MERS’ Authority to Act, Norton Bankr. L. Advisory
No. 8, at 21 (Aug. 2010). If in fact the language is unfair or deceptive, it would
have a broad impact. This element is also presumptively met.
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C. Injury
MERS contends that the plaintiffs can show no injury caused by its acts
because whether or not the noteholder is known to the borrower, the loan servicer is
and, it suggests, that is all the homeowner needs to know. Resp. Br. of MERS at 4849 (Bain); Resp. Br. of MERS at 41 (Selkowitz). But there are many different
scenarios, such as when homeowners need to deal with the holder of the note to
resolve disputes or to take advantage of legal protections, where the homeowner
does need to know more and can be injured by ignorance. Further, if there have
been misrepresentations, fraud, or irregularities in the proceedings, and if the
homeowner borrower cannot locate the party accountable and with authority to
correct the irregularity, there certainly could be injury under the CPA.18
Given the procedural posture of these cases, it is unclear whether the
plaintiffs can show any injury, and a categorical statement one way or another
seems inappropriate. Depending on the facts of a particular case, a borrower may or
may not be injured by the disposition of the note, the servicing contract, or many
other things, and MERS may or may not have a causal role. For example, in
Bradford v. HSBC Mortg. Corp., 799 F. Supp. 2d 625 (E.D. Va. 2011), three
different companies attempted to foreclose on Bradford’s property after he

Also, while not at issue in these cases, MERS’s officers often issue assignments without
verifying the underlying information, which has resulted in incorrect or fraudulent transfers. See
Zacks, supra, at 580 (citing Robo-Signing, Chain of Title, Loss Mitigation, and Other Issues in
Mortgage Servicing: Hearing Before Subcomm. on H. and Cmty. Opportunity H. Fin. Servs.
Comm., 111th Cong. 105 (2010) (statement of R.K. Arnold, President and CEO of MERSCORP,
Inc.)). Actions like those could well be the basis of a meritorious CPA claim.
18
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attempted to rescind a mortgage under the federal Truth in Lending Act, 15 U.S.C. §
1635. All three companies claimed to hold the promissory note. Observing that
“[i]f a defendant transferred the Note, or did not yet have possession or ownership
of the Note at the time, but nevertheless engaged in foreclosure efforts, that conduct
could amount to an [Fair Debt Collection Practices Act, 15 U.S.C. § 1692k]
violation,” the court allowed Bradford’s claim to proceed. Id. at 634-35. As amicus
notes, “MERS’ concealment of loan transfers also could also deprive homeowners
of other rights,” such as the ability to take advantage of the protections of the Truth
in Lending Act and other actions that require the homeowner to sue or negotiate
with the actual holder of the promissory note. AG Br. at 11 (citing 15 U.S.C. §
1635(f); Miguel v. Country Funding Corp., 309 F.3d 1161, 1162-65 (9th Cir.
2002)). Further, while many defenses would not run against a holder in due course,
they could against a holder who was not in due course. Id. at 11-12 (citing RCW
62A.3-302, .3-305).
If the first word in the third question was “may” instead of “does,” our
answer would be “yes.” Instead, we answer the question with a qualified “yes,”
depending on whether the homeowner can produce evidence on each element
required to prove a CPA claim. The fact that MERS claims to be a beneficiary,
when under a plain reading of the statute it was not, presumptively meets the
deception element of a CPA action.
CONCLUSION
Under the deed of trust act, the beneficiary must hold the promissory note
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and we answer the first certified question “no.” We decline to resolve the second
question. We answer the third question with a qualified “yes;” a CPA action may
be maintainable, but the mere fact MERS is listed on the deed of trust as a
beneficiary is not itself an actionable injury.
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BRUCE L. BLUM,
Appellant,
v.
DEUTSCHE BANK TRUST COMPANY, AMERICAS AS TRUSTEE,
Unknown Spouse of Bruce L. Blum, if any, Any and All Unknown Parties
Claiming By, Through, Under, and Against the herein Named Individual
Defendant(s) Who Are Not Know To Be Dead or Alive, Whether Said
Unknown Parties May Claim An Interest As Spouses, Heirs, Devises,
Grantees Or Other Claimants, John Doe and Jane Does, As Unknown
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Appellees.
No. 4D13-4271
[ March 4, 2015 ]
Appeal from the Circuit Court for the Nineteenth Judicial Circuit, St.
Lucie County; James W. Midelis, Senior, Judge; L.T. Case No.
562008CA005794.
James A. Bonfiglio, Boynton Beach, for appellant.
Manuel S. Hiraldo of Blank Rome LLP, Boca Raton, for AppelleeDeutsche Bank Trust Company Americas As Trustee.
PER CURIAM.
In this appeal from a final judgment of foreclosure in favor of Deutsche
Bank Trust Company, we reverse the final judgment because Deutsche
Bank failed to prove that it complied with the mortgage and note’s
contractual requirement to mail a notice of default to appellant as a
condition precedent to foreclosure. The “breach letter” admitted into
evidence did not meet the requirement in the mortgage to deliver the
default notice to appellant at the “notice address,” defined in the mortgage
as “the property address.” Paragraph twenty of the mortgage provides in
pertinent part that “[n]either Borrower nor Lender may commence . . . any
judicial action . . . that arises from the other party’s actions pursuant to
this Security Instrument or that alleges that the other party has breached
any provision of, or any duty owed by reason of, this Security Instrument,

until such Borrower or Lender has notified the other party . . . of such
alleged breach and afforded the other party hereto a reasonable period
after the giving such notice to take corrective action.” Deutsche Bank’s
failure to comply with the condition precedent to filing suit requires a
dismissal of the case. See Holt v. Calchas, LLC, No. 4D13-2101, 2015 WL
340554, at *7 n.4 (Fla. 4th DCA Jan. 28, 2015) (reversing for a dismissal
because there was insufficient evidence that notice of default was sent).
Because we are reversing and remanding for a dismissal, we need not
address appellant’s other arguments on appeal.
Reversed and Remanded.
GROSS, TAYLOR and LEVINE, JJ., concur.
*

*

*

Not final until disposition of timely filed motion for rehearing.
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FRANCIS J. BEVILACQUA, THIRD vs. PABLO RODRIGUEZ
It's an important precedent:
http://www.zerohedge.com/news/guest-post-houston-weve-got-problem-bevilacqua

Submitted by Greg Lemelson of Amvona

Houston, We've Got A Problem - Bevilacqua

On Oct. 18th, 2011 the Massachusetts Supreme Judicial Court handed down their decision in the
FRANCIS J. BEVILACQUA, THIRD vs. PABLO RODRIGUEZ – and in a moment, essentially made
foreclosure sales in the commonwealth over the last five years wholly void. However, some of the more
polite headlines, undoubtedly in the interest of not causing wide spread panic simply put it "SJC puts
foreclosure sales in doubt" or "Buyer Can't Sue After Bad Foreclosure Sale"
In essence, the ruling upheld that those who had purchased foreclosure properties that had been illegally
foreclosed upon (which is virtually all foreclosure sales in the last five years), did not in fact have title to
those properties.
Given the fact that more than two-thirds of all real estate transactions in the last five years have also been
foreclosed properties, this creates a small problem.
The Massachusetts SJC is one of the most respected high courts in the country, other supreme courts look to
these decisions for guidance, and would find it difficult to rule any other way in their own states. It is a
precedent. It's an important precedent.
Here are the key components of the Bevilacqua case:
1. In holding that Bevilacqua could not make "something from nothing" (bring an action or even have
standing to bring an action, when he had a title worth nothing) the lower land court applied and upheld longstanding principles of conveyance.
2. A foreclosure conducted by a non-mortgagee (which includes basically all of them over the last five
years, including the landmark Ibanez case) is wholly void and passes no title to a subsequent transferee
(purchasers of foreclosures will be especially pleased to learn of this)
3. Where (as in Bevilacqua) a non-mortgagee records a post-foreclosure assignment, any subsequent
transferee has record notice that the foreclosure is simply void.
4. A wholly void foreclosure deed passes no title even to a supposed "bona fide purchaser"
5. The Grantee of an invalid (wholly void) foreclosure deed does not have record title, nor does any person
claiming under a wholly void deed, and the decision of the lower land court properly dismissed Bevilacqua's
petition.
6. The land court correctly reasoned that the remedy available to Bevilacqua was not against the wrongly
foreclosed homeowner but rather against the wrongly foreclosing bank and/or perhaps the servicer
(depending on who actually conducted the foreclosure)
When thinking about the implications of Bevilacqua – the importance of point six cannot be overstated.

The re-foreclosure suggestion is not valid
Re-foreclosing on these properties in not likely as has been suggested by bank layers in light of the
Bevilacqua ruling. We aren't talking about Donald Trump here and we have a funny feeling he won't be
affected either. Mostly it's guys like Bevilacqua who bought single or multi units, in the "hundreds of
thousands" range. It seem unlikely that the majority of these folks would have the capital to eat their
existing loses, re-foreclose at great expense, and on top of all of that come out as the highest bidder on the
very property they formerly thought was their own. In many cases, as was the case in Bevilacqua, the
original purchaser of the foreclosure may have already resold the property and moved on, thus leaving in
their wake an even more serious problem; the likelihood of a property owner, who had nothing directly to
do with a foreclosure, but is left with all the fallout of a post-Bevilacqua world.
Re-bidding on these properties in a re-foreclosure scenario would be done in what is soon to be a new
inflationary environment (most originally bid in a deflationary environment for housing), thus making the
"re-foreclosure" blank threat all the more unconvincing and unlikely.
However, it should be easy enough for investors similarly situated to Bevilacqua to simply hire fee
contingent attorneys who can sue the banks and servicers for conveying fraudulent deeds – that seems like a
much easier and logical proposition. When the potentially millions of lawsuits are added to the complaints
filed by investors in MBS, we think the banks will finally be revealed as wholly insolvent. The only other
way it could happen faster, is if the average American home owner, realizing he may never obtain clear title
to his home (short of an indemnity from his bank), finally stops making his monthly payments on his invalid
note (which completely lacks a valid security instrument). In this way, the existing insolvency of banks
would be recognized in a matter of days rather than months or years.
The act of denial does not actually alter reality
Ostriches are said to have discovered this the hard way. On November 12th, 2010 in our article "Tattoos,
Pyramid Schemes and Social Justice" we advocated that home owners, with securitized mortgages,
regardless of their ability to pay, consider suspending their mortgage payments, and place those funds into a
private escrow account instead. We wrote:
"Radical though it may seem, we believe the only way to stop the chaos of fraud and the breakdown of the
rule of law in our courts, and most importantly to ensure that we ourselves are not participants in the fraud,
is for homeowners who can afford their mortgage to stop paying it..."
The article goes on to say:
"For example, what is easier; to scorn those who are being foreclosed on because they can no longer afford
their mortgage or to accept the possibility that our entire financial, and maybe justice system might be badly
corrupted? Across all spectrums of crime, victims are often blamed, just ask attorneys who represent rape
victims. This phenomenon is by no means unique to mortgage fraud, or those who have been raped by the
institutions who carry out this trade. It has been made to appear as if those who have fallen on hard times
are a matter of "incidental" inequalities in an otherwise procedurally just system. However, it is precisely
the opposite which is true. Our financial institutions have created deliberate inequalities, through the use of
procedurally unjust systems."
We pointed out that suspending such payment might be done for the following reasons, which in light of the
recent Bevilacqua decision, and the pending Eaton Decision, are increasingly being proven correct:

"1. They are not sure where or if their payments are going to the true note holder.
2. They no longer know who the true note holder is.
3. They have a legitimate concern that they may not be able to ever obtain clear title and/or title insurance
(in the event of a sale) given what we now know about improperly conveyed titles and the illegitimacy of
"MERS".
4. They do not want to be an unwitting or passive participant in fraud.
5. They care about America, want our culture to be healed and recognize the dignity of every human being."
Long before the Ibanez decision was handed down we wrote the following (taken from the same article):
"If these legitimate reasons are the cause to suspend mortgage payments, then what attack on these "nonco-operators" character can be levelled? In these cases, Judge's will have to allow for proper civil
procedure to take place in order for the legitimate inquiries of concerned Americans to come to light. Since
banks virtually never produce adequate documentation (which appears to be by design), chances are things
will escalate."
We went on to discuss the unique risks of apathy and denial in the following:
"...Americans have a duty to ask critical questions about the operations of their financial institutions, and if
evidence has been presented that a deal was made, but not everyone was playing by the rules, than those
deals need to be looked at again. It is not good enough any longer to say, if it doesn't affect "me" than, I'm
not getting involved. We have a duty to one another as Americans, and more importantly as human beings,
to care about truth and justice. What's more, apathy, so long as we are not affected, is a short lived
consolation. Ultimately, this crisis will affect everyone sooner or later."
Certainly when the SJC handed down their opinion affirming Bevilacqua, perhaps hundreds of thousands,
and ultimately millions of people who previously thought they were not affected, were suddenly well,
affected. That is because there has been about six million foreclosures since the current economic crisis
began, and those foreclosures may have resulted in many more interested parties, as was the case in
Bevilacqua, who sold the subject property to four new owners, thus multiplying the number of parties
involved, and ultimately the number of legal actions which could be brought. It is not hard to see where six
million voided foreclosures might well result in new lawsuits in excess of that number – and if the courts
advice is taken, these complaints would be directed, and properly so, at banks and servicers.
We expanded greatly on the themes of fraud, denial, and the likely economic consequences in our articles
"Ibanez – Denying the Antecedent, Suppressing the Evidence and one big fat Red Herring" and "Eaton –
Dividing the Mortgage Loan and Affirming the Consequent" which covered the other two recent landmark
SJC cases - these may be worth reading in tandem with the present article in order to understand the full
breadth of the problem.
In the Ibanez article, which was written in January of this year we wrote the following:
"If you live in Massachusetts and your mortgage has been securitized, or if you have purchased a
foreclosure property, we think it would be wise to consider suspending your mortgage payments if you
haven't already."
We believe these particular words have become incredibly relevant given the implications of Bevilacqua.

Finally, In our article "On the ethics of mortgage loan default" we tried to cover any outstanding inhibitions
homeowners might have about the advice we were giving.
A few phone calls opens a whole new world
We decided to call a few title insurance companies to get their "take" on it all. We made the mistake of
identifying ourselves as "bloggers" in the first phone call – that call may well have set a new land speed
record for the fastest time from answering to hanging up. Thinking there might be a smarter approach, we
decided to identify ourselves as homeowners (equally true) on the next call – the results were a little better,
but only slightly.
The underwriters and title examiners we spoke to kept asking if we were attorneys, or if we represented the
home owner as "council". We thought this was curious because we kept pointing out that we were ourselves
just homeowners. Then it hit us, they have never actually spoken to a real, live, breathing customer on the
policy origination side, they had only ever spoken to lawyer-brokers. We thought; what an interesting
confluence of incentives this must create, and why is the buyer of the policy necessarily so far removed
from the seller?
Follow the money trail – that's what they say. Looking for answers, follow the money trail. What is the
one piece of the equation upon which all else hinges? It's not the lawyers, it's not the judiciary, the answer
lies in the investment banks – but they must first pass through the gatekeepers of real estate; title insurance
companies. To understand the problem does require some understand of law, but really mostly it's an
understanding of finance and of business that is required above all else. Money in this case, cannot pass
from bank depositor, to banker, to bank borrower in real estate transactions without the all-important "title
insurance policy".
So maybe there will be a happy ending after all, for once upon a time didn't the likes of AIG insure a whole
lot of CDS's for Goldman Sachs who was then paid 100 cents on the dollar (in a 43 cents on the dollar
world)? That worked out well – just think of the benefits of insurance - AIG is still around, Goldman's stock
price went on to quadruple in the following 18 months. The cost was relatively low, and mostly out of sight
- voluntary shareholders in AIG were emancipated from their money-investment in AIG stock, and were
swiftly replaced with involuntary shareholders – also known as; tax payers. It's the bankrupt companies
definition of "preferred" shareholder – although it veers slightly from the traditional one.
So does it matter what lawyers, bankers, bloggers and judges think? This is America and America is all
about business, and in this case, business cannot be transacted without title insurance companies, and the
good thing about insurances companies is they have actuaries, and actuaries calculate risk, this is especially
important since the banking community has proven that they either cannot calculate risk or are not interested
in doing so. Actuaries are not exciting people, they are number crunchers, they don't do bridge jumping and
they would never take inordinate risk, right?
The insurance business is interesting, even if their actuaries aren't'. That's because it's really not about
making money off writing policies, anyone who knows the insurance business (or has read a 10Q, an annual
report or listened to a conference call of one) knows that insurance companies make their money from
investing the "float", that is to say the funds held in trust between the time policy revenue is paid in, and the
time claims are paid out. It's a good business, in fact it is so good – almost everyone wants in. this business
has become so robust that it even supports its own cottage industry in off-shore jurisdictions where the
return on the "float" can even go untaxed - or did you think those insurance executives jets just happened to
have Bermuda, The British Virgin Islands, and the Caymans stuck in their GPS just because those places
have nice beaches? Although we concede they also have very nice beaches.

Needless to say it's an even better business, when you almost never have to pay out on a policy. Title
insurance is unique in that way. Even the SJC conceded in Bevilacqua that this sort of "Try Title" action had
not been presented before the SJC in over a hundred years. In fact, business is so good, that there is really no
entry on the Profit and Loss statement of these firms for marketing expense – when was the last time you
saw a TV ad, or an AD on the Internet for a title insurance company which had a better product at a better
price? There is no Geico Gecko for the title insurance business. For that matter, don't hold your breath on
finding a deal on title insurance through Groupon either.
This piqued our interest. We were so drawn to the prospect that the answers to a multi-trillion dollar
question may lie in this little known, little observed, obscure industry that we decided to pick up the phone
and call a few title examiners, underwriters and brokers. What we learned was nothing short of fascinating.
First they all clammed up and didn't want to talk SJC cases. Second, they affirmed, after a bit of cajoling,
that they will write a policy if any servicer gives them a "pay off" letter – we're talking a one page letter
from one perfect stranger to another – insuring ownership in hundreds of thousands if not millions of dollars
in real property (per transaction), and of course trillions at the nation level. This one pager could then be
recorded at any local registry with precisely zero oversight.
In a world where you can't take hair conditioner on to a flight (even in all your barefoot glory), it turns out
anybody can record title to a property worth large sums with absolutely no oversight or security checks.
Frankly, we're beginning to feel like we've been in the wrong business all these years.
When pressed on the Eaton case, and the fact, that servicers cannot actually discharge anything (as
Green Tree Servicing, LLC admitted in the uber-important Eaton case), certainly not the debt, most hung up
the phone quickly – although we were exceedingly polite, professional and even gentle in our approach.
These conversations, where something like being in the twilight zone. Just when we thought we had
contemplated the last layer of the onion, we couldn't believe it, with just a few phone calls, the matrix of lies
came streaming down before our face yet again, like vertical lines of green computer code – apparently the
underwrites took the wrong pill.
How hard would it be for the title examiners and underwriters to simply go deeper than one page, or
contemplate the importance of the decisions coming out of the land court and the SJC?
The failure to perform risk assessment in the insurance underwriting business really means a lapse in
fiduciary responsibility. The Absence of fiduciary responsibility means the possibility of shareholder class
action lawsuits.
Conflict of Interest? You think?
So if the insurance business isn't about making money on writing policies (predicated on sound actuarial
work), and if an insurance company can even lose money on underwriting as many often do, and still make
a profit by investing "the float", then there may be an incentive to write policies, that reflect less than
prudent risk management – that is to say losses on the underwriting side of the business would be made up
on the investment side. As long as this is successful, shares in these companies can be sold to investors. The
best investors are large funds like mutual funds because they buy in large junks of shares, are run by
investment managers who are generally not very shrewd, and they hold long enough for insiders to sell.
Large mutual funds are also the ideal investors because they have a steady stream of cash from IRA's and
401k's. IRA's and 401k's are steady sources of cash to mutual funds because most of those folks who were
wise enough to envision saving, were also determined to buy and own a home (rather than rent one),
thinking (perhaps wrongly), that it represented a sound investment. In this way, the loop from policy
purchaser, to indirect title insurance company shareholder is complete. It's almost like a double tax on the
unsuspecting home purchaser, which is subtle and goes almost entirely undetected. That's is why most

homeowners have no clue who their title insurance company is, but can tell you in half a second who insures
their car, their health care, or their home.
So what sort of investments are the investment managers at insurance companies making? Well, we know
the insurance culture isn't fond of extreme sports, and as it turns out their not very enterprising when it
comes to their investments either – let's just say their passive, they like fixed income, you know, a few
muni's, maybe some treasuries, but above all, they like commercial bonds for their fixed income (and
perceived safety), especially those which are derived from Residential Mortgage Backed Securities, or
RMBS's. The feeders of these funds – the mortgage origination and securitization industry, is none other
than their very own customers – think of it as one big happy love triangle, or if you happen to live in Utah
and prefer their par lance "plural marriage". The title insurance companies, the mortgage origination and
securitization industry and policy purchasers are like sister wives. Of course the husbands in these
relationships of Asymmetrical Power, are the alchemists of the modern era, they are the engineers of
derivatives, and they hide behind curtains in tall shiny buildings in an emerald city called wall street, turning
their Copper into Gold. For more on this activity, it might be worth reading the article "Three Card Monte
and other efficient ways of parting with your money"
Historically, title insurance companies almost never pay out. When was the last time you heard of a title
insurance policy actually being used? Over the decades, it was nothing more than a simple entry on the
closing HUD statement when real estate was bought or sold. Homeowners didn't' "shop" the policy, and
they had no idea that when it showed up on their closing statement, that their lawyer was also a broker for
the title insurance company, collecting some 70% of the premium – if they knew that, than they would know
that their attorney might also have a conflict of interest when he oversaw / received the title exam, and the
selection of the policy. Finding a defect or cloud on title in this circumstance meant no policy and therefore
no commission – so the closing attorney's themselves were incentivized not to scrutinize too much – and
why was this agency relationship never revealed? Isn't that in direct opposition to consumer protection
laws?
So why were those underwriters so quick to get off the phone, as soon as we "dug a little deeper" into their
criteria? Well, it's because their options don't look too good – in fact there are only two:
a) Acknowledge that the titles to 60 mln. plus homes are badly clouded and not insurable. In which case the
entire operation of writing policies, taking in premiums, investing the float in MBS's, so that mutual funds
can take in funds from various and sundry retirement accounts of home owners and buy your stock suddenly
stops.
b) Pretend like your not aware of the problem and deny or use the more complex version "deny, deny,
deny". In this operation, business can continue, at least for a while – although when the final reckoning
comes, the problems will be many orders of magnitude larger.
We believe plan "B" has been the modus operandi of the industry for sometime now. However, like all
parties, and indeed everything which has a beginning, this too must come to an end.
Title insurance underwriters and drug addicts; just likes peas in a pod
Why is the role of insurance companies in all of this not more closely examined? If it was an addiction
we were speaking of (and maybe it is), we could think of the insurers as the "enablers", and as any good
interventionist, support group, or sponsor will tell you, the enabler is as much of an addict as the addict
themselves.

But what is the addiction? In a way it's money, but in another way it's something more than that. It's really
power. Money of course, is power, because at the end of the day, its really a redemption slip on society, and
when you possess many of these tiny slips of paper, you effectively have much you can ask of the society
around you - and that is power. The Alchemist-Engineers know this, so the jig in title insurance is really no
different than the funny business that took place during the "Golden Age" of loan origination – they both
follow what we might call the "the Mozilo principle".
How could we look at the addicts without looking at the enablers? Where are the insurance regulators? We
marveled at the discovery that there may well exist an entire insurance industry that is predicated upon the
complete lack of any sort of actuary role in it's calculation of risk, or oversight in it's conduct of business, an
entire sub-species of the insurance animal where policy payouts are unheard of. In such an industry it's easy
to imagine that there would be total lethargy, apathy, and greed and accordingly there is.
Further to this point, it's important to note that Bevilacqua did not just turn up yesterday, he turned up five
years ago - his case was never really a true legal question, it was always a business question. It seems more
business is conducted inside a court room than in marketplaces nowadays - we wonder what the chinese
must be thinking of the efficiency of this model.
It could all come tumbling down suddenly
The banks settlement negotiations with the 50 states AG has focused on refinancing as a solution; why?
Because refinancing ratifies, and puts good paper over bad fraudulent paper. As pointed out in "On the
ethics of mortgage loan default" – that's a bad deal for homeowners. Taking an asset with bad pricing, and
which had a commensurate and corrupt security interest, and improving and perfecting the security through
"refinancing", but leaving the bad pricing in place (which is a direct derivative of fraud) is not a good deal
for the homeowner. For a modest decrease in the monthly mortgage payment, the homeowner pays the price
of somebody else's fraud (although he may not know it).
Further it may be a mistake to speak of buyers of these foreclosure properties as "innocent third parties" as
the banks suddenly (at least since Bevilacqua emerged) are fond of doing. Is this characterization really
accurate? We know that about two-thirds of real estate transactions over the years have been foreclosure
properties; we also know that a good deal of those transactions were cash deals. Does that sound like "the
Joneses"?
The buyer of a foreclosure is somewhat more enterprising than his average home buying family man cousin
who buys a home because he happens to like it. The buyer of a foreclosure is by definition more of an
investor than someone merely looking for shelter. This is especially true in the case at hand – Bevilacqua –
who was a developer, and who turned the subject property into four separate units with four separate buyers
– probably at a profit to himself, but at great harm to the buyers. In this way, the banks fraud is magnified,
through the buyers of foreclosures who are more often than not, enterprising, investment minded persons,
with the ability to move at greater speed than the average homesteader.
Of course nearly all home buyers are functioning in some way as investors, in so far as the overwhelming
majority are purchasing the largest investment of their life. So the buyer must do proper due diligence,
regardless of their place on the investor spectrum. Where there is a failure to do even basic due diligence,
there is at least some accountability. However, it is not as great as the accountability of the title insurers, or
the bank-sellers, who maintain superior knowledge about the "back-room dealings" of these transactions.
We only point this out so that prospective buyers of foreclosures (and also all homeowners) will pause for a
moment and consider the possibilities that Bevilacqua gives rise to. The buyers of foreclosures at least are
not entirely innocent as has been suggested by an industry which seeks to persuade a panel of judges and
deflect away from itself the possibility of legal reprisals. Why else would the American Land title

Association, and the Mortgage Bankers Associations along with their TBL's (Tall Building Lawyers), spend
the time, energy and resources to file lengthy Amici Curiae briefs in Bevilacqua? It was a like a free legal
defense for a small-potatoes property developer that no one had ever heard of.
It's worth contemplating before making out that next mortgage payment. Maybe "home ownership" in the
very near future simply means staying right where your at – or in the spirit of the protesters which has
gripped our world - "occupying" the house your already in.
Can a valid policy be written on securitized mortgage loans in light of Bevilacqua? Without the enablers, no
transactions would or could ever get done. Without policies getting written, no real estate would be
transacted, and yet another Pyramid would come tumbling down.
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OPINION
DANIELS, Justice.
{1}
We granted certiorari to review recurring procedural and substantive issues in home
mortgage foreclosure actions. We hold that the Bank of New York did not establish its
lawful standing in this case to file a home mortgage foreclosure action. We also hold that a
borrower’s ability to repay a home mortgage loan is one of the “borrower’s circumstances”
that lenders and courts must consider in determining compliance with the New Mexico
Home Loan Protection Act, NMSA 1978, §§ 58-21A-1 to -14 (2003, as amended through
2009) (the HLPA), which prohibits home mortgage refinancing that does not provide a
reasonable, tangible net benefit to the borrower. Finally, we hold that the HLPA is not
preempted by federal law. We reverse the Court of Appeals and district court and remand
to the district court with instructions to vacate its foreclosure judgment and to dismiss the
Bank of New York’s foreclosure action for lack of standing.
I.

FACTUAL AND PROCEDURAL BACKGROUND

{2}
On June 26, 2006, Joseph and Mary Romero signed a promissory note with Equity
One, Inc. to borrow $227,240 to refinance their Chimayo home. As security for the loan, the
Romeros signed a mortgage contract with the Mortgage Electronic Registration Systems
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(MERS), as the nominee for Equity One, pledging their home as collateral for the loan.
{3}
The Romeros allege that Equity One cold-called them and urged them to refinance
their home for access to their home’s equity. The terms of the Equity One loan were not an
improvement over their current home loan: Equity One’s interest rate was higher (starting
at 8.1 percent and increasing to 14 percent compared to 7.71 percent), the Romeros’ monthly
payments were greater ($1,683.28 compared to $1,256.39), and the loan amount due was
greater ($227,240 compared to $176,450). However, the Romeros would receive a cash
payout of nearly $43,000, which would cover about $12,000 in new closing costs and
provide them with about $30,000 to pay off other debts.
{4}
Both parties agree that the Romeros’ loan was a no income, no assets loan (NINA)
and that documentation of their income was never requested or verified. The Romeros owned
a music store in Espanola, New Mexico, and Mr. Romero allegedly told Equity One that the
store provided him an income of $5,600 a month. Also known as liar loans because they are
based solely on the professed income of the self-employed, NINA loans have since been
specifically prohibited in New Mexico by a 2009 amendment to the HLPA and also by
federal law. See NMSA 1978, § 58-21A-4(C)-(D) (requiring a creditor to document a
borrower’s ability to repay); 15 U.S.C.A. § 1639c(a)(1) (2010) (requiring creditors to make
a reasonable and good-faith effort to determine a borrower’s ability to repay); see also Pub.
L. No. 111-203, § 1411(a)(1), 124 Stat. 2142 (2010) (same). The Romeros stated that they
did not read the note or the mortgage contracts thoroughly before signing them, allegedly
because of limited time for review, the complexity of the documents, and their own limited
education. They admit having signed a document prepared by Equity One reciting that the
home loan provided them a “reasonable tangible net benefit” based on the $30,000 cash
payout.
{5}
The Romeros soon became delinquent on their increased loan payments. On April
1, 2008, a third party—the Bank of New York, identifying itself as a trustee for Popular
Financial Services Mortgage—filed a complaint in the First Judicial District Court seeking
foreclosure on the Romeros’ home and claiming to be the holder of the Romeros’ note and
mortgage with the right of enforcement.
{6}
The Romeros responded by arguing, among other things, that the Bank of New York
lacked standing to foreclose because nothing in the complaint established how the Bank of
New York was a holder of the note and mortgage contracts the Romeros signed with Equity
One. According to the Romeros, Securities and Exchange Commission filings showed that
their loan certificate series was once owned by Popular ABS Mortgage and not Popular
Financial Services Mortgage and that the holder was JPMorgan Chase. The Romeros also
raised several counterclaims, only one of which is relevant to this appeal: that the loan
violated the antiflipping provisions of the New Mexico HLPA, Section 58-21A-4(B) (2003).
{7}
The Bank responded by providing (1) a document showing that MERS as a nominee
for Equity One assigned the Romeros’ mortgage to the Bank of New York on June 25, 2008,
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three months after the Bank filed the foreclosure complaint and (2) the affidavit of Ann
Kelley, senior vice president for Litton Loan Servicing LP, stating that Equity One intended
to transfer the note and assign the mortgage to the Bank of New York prior to the Bank’s
filing of the foreclosure complaint. However, the Bank of New York admits that Kelley’s
employer Litton Loan Servicing did not begin servicing the Romeros’ loan until November
1, 2008, seven months after the foreclosure complaint was filed in district court.
{8}
At a bench trial, Kevin Flannigan, a senior litigation processor for Litton Loan
Servicing, testified on behalf of the Bank of New York. Flannigan asserted that the copies
of the note and mortgage admitted as trial evidence by the Bank of New York were copies
of the originals and also testified that the Bank of New York had physical possession of both
the note and mortgage at the time it filed the foreclosure complaint.
{9}
The Romeros objected to Flannigan’s testimony, arguing that he lacked personal
knowledge to make these claims given that Litton Loan Servicing was not a servicer for the
Bank of New York until after the foreclosure complaint was filed and the MERS assignment
occurred. The district court allowed the testimony based on the business records exception
because Flannigan was the present custodian of records.
{10} The Romeros also pointed out that the copy of the “original” note Flannigan
purportedly authenticated was different from the “original” note attached to the Bank of New
York’s foreclosure complaint. While the note attached to the complaint as a true copy was
not indorsed, the “original” admitted at trial was indorsed twice: first, with a blank
indorsement by Equity One and second, with a special indorsement made payable to
JPMorgan Chase. When asked whether either of those two indorsements included the Bank
of New York, Flannigan conceded that neither did, but he claimed that his review of the
records indicated the note had been transferred to the Bank of New York based on a pooling
and servicing agreement document that was never entered into evidence.
{11} The district court also heard testimony on the circumstances of the loan, the points
and fees charged, and the calculus used to determine a reasonable, tangible net benefit.
Following trial, the district court issued a written order finding that the Flannigan testimony
and the assignment of the mortgage established the Bank of New York as the proper holder
of the Romeros’ note and concluding that the loan did not violate the HLPA because the cash
payment to the Romeros provided a reasonable, tangible net benefit. The district court also
determined that because the Bank of New York was a national bank, federal law preempted
the protections of the HLPA.
{12} On appeal, the Court of Appeals affirmed the district court’s rulings that the Bank
of New York had standing to foreclose and that the HLPA had not been violated but
determined as a result of the latter ruling that it was not necessary to address whether federal
law preempted the HLPA. See Bank of N.Y. v. Romero, 2011-NMCA-110, ¶ 6, 150 N.M.
769, 266 P.3d 638 (“Because we conclude that substantial evidence exists for each of the
district court’s findings and conclusions, and we affirm on those grounds, we do not address
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the Romeros’ preemption argument.”).
{13}

We granted the Romeros’ petition for writ of certiorari.

II.

DISCUSSION

A.

The Bank of New York Lacks Standing to Foreclose

1.

Preservation

{14} As a preliminary matter, we address the Bank of New York’s argument that the
Romeros waived their challenge of the Bank’s standing in this Court and the Court of
Appeals by failing to provide the evidentiary support required by Rule 12-213(A)(3) NMRA.
See Bank of N.Y., 2011-NMCA-110, ¶¶ 20-21 (dismissing the Romeros’ challenge to
standing as without authority and based primarily on the note’s bearer-stamp assignment to
JPMorgan Chase); see also Rule 12-213(A)(3) (“A contention that a verdict, judgment or
finding of fact is not supported by substantial evidence shall be deemed waived unless the
summary of proceedings includes the substance of the evidence bearing upon the
proposition.”).
{15} We have recognized that “the lack of [standing] is a potential jurisdictional defect
which ‘may not be waived and may be raised at any stage of the proceedings, even sua
sponte by the appellate court.’” Gunaji v. Macias, 2001-NMSC-028, ¶ 20, 130 N.M. 734,
31 P.3d 1008 (citation omitted). While we disagree that the Romeros waived their standing
claim, because their challenge has been and remains largely based on the note’s indorsement
to JPMorgan Chase, whether the Romeros failed to fully develop their standing argument
before the Court of Appeals is immaterial. This Court may reach the issue of standing based
on prudential concerns. See New Energy Economy, Inc. v. Shoobridge, 2010-NMSC-049, ¶
16, 149 N.M. 42, 243 P.3d 746 (“Indeed, ‘prudential rules’ of judicial self-governance, like
standing, ripeness, and mootness, are ‘founded in concern about the proper—and properly
limited—role of courts in a democratic society’ and are always relevant concerns.” (citation
omitted)). Accordingly, we address the merits of the standing challenge.
2.

Standards of Review

{16} The Bank argues that under a substantial evidence standard of review, it presented
sufficient evidence to the district court that it had the right to enforce the Romeros’
promissory note based primarily on its possession of the note, the June 25, 2008, assignment
letter by MERS, and the trial testimony of Kevin Flannigan. By contrast, the Romeros argue
that none of the Bank’s evidence demonstrates standing because (1) possession alone is
insufficient, (2) the “original” note introduced by the Bank of New York at trial with the two
undated indorsements includes a special indorsement to JPMorgan Chase, which cannot be
ignored in favor of the blank indorsement, (3) the June 25, 2008, assignment letter from
MERS occurred after the Bank of New York filed its complaint, and as a mere assignment
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of the mortgage does not act as a lawful transfer of the note, and (4) the statements by Ann
Kelley and Kevin Flannigan are inadmissible because both lack personal knowledge given
that Litton Loan Servicing did not begin servicing loans for the Bank of New York until
seven months after the foreclosure complaint was filed and after the purported transfer of the
loan occurred. For the following reasons, we agree with the Romeros.
{17} The Bank of New York does not dispute that it was required to demonstrate under
New Mexico’s Uniform Commercial Code (UCC) that it had standing to bring a foreclosure
action at the time it filed suit. See NMSA 1978, § 55-3-301 (1992) (defining who is entitled
to enforce a negotiable interest such as a note); see also NMSA 1978, § 55-3-104(a), (b), (e)
(1992) (identifying a promissory note as a negotiable instrument); ACLU of N.M. v. City of
Albuquerque, 2008-NMSC-045, ¶ 9 n.1, 144 N.M. 471, 188 P.3d 1222 (recognizing standing
as a jurisdictional prerequisite for a statutory cause of action); Lujan v. Defenders of Wildlife,
504 U.S. 555, 570-71 n.5 (1992) (“[S]tanding is to be determined as of the commencement
of suit.”); accord 55 Am. Jur. 2d Mortgages § 584 (2009) (“A plaintiff has no foundation in
law or fact to foreclose upon a mortgage in which the plaintiff has no legal or equitable
interest.”). One reason for such a requirement is simple: “One who is not a party to a contract
cannot maintain a suit upon it. If [the entity] was a successor in interest to a party on the
[contract], it was incumbent upon it to prove this to the court.” L.R. Prop. Mgmt., Inc. v.
Grebe, 1981-NMSC-035, ¶ 7, 96 N.M. 22, 627 P.2d 864 (citation omitted). The Bank of
New York had the burden of establishing timely ownership of the note and the mortgage to
support its entitlement to pursue a foreclosure action. See Gonzales v. Tama, 1988-NMSC016, ¶ 7, 106 N.M. 737, 749 P.2d 1116 (“One who holds a note secured by a mortgage has
two separate and independent remedies, which he may pursue successively or concurrently;
one is on the note against the person and property of the debtor, and the other is by
foreclosure to enforce the mortgage lien upon his real estate.” (internal quotation marks and
citation omitted)).
{18} Because the district court determined after a trial on the issue that the Bank of New
York established standing as a factual matter, we review the district court’s determination
under a substantial evidence standard of review. See Sims v. Sims, 1996-NMSC-078, ¶ 65,
122 N.M. 618, 930 P.2d 153 (“We have many times stated the standard of review of a trial
court’s findings of fact: Findings of fact made by the district court will not be disturbed if
they are supported by substantial evidence.”). “‘Substantial evidence’ means relevant
evidence that a reasonable mind could accept as adequate to support a conclusion.” Id. “This
Court will resolve all disputed facts and indulge all reasonable inferences in favor of the trial
court’s findings.” Id. However, “[w]hen the resolution of the issue depends upon the
interpretation of documentary evidence, this Court is in as good a position as the trial court
to interpret the evidence.” Kirkpatrick v. Introspect Healthcare Corp., 1992-NMSC-070, ¶
14, 114 N.M. 706, 845 P.2d 800; see also United Nuclear Corp. v. Gen. Atomic Co., 1979NMSC-036, ¶ 62, 93 N.M. 105, 597 P.2d 290 (“‘Where all or substantially all of the
evidence on a material issue is documentary or by deposition, the Supreme Court will
examine and weigh it, and will review the record, giving some weight to the findings of the
trial judge on such issue.’” (citation omitted)).
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3.

None of the Bank’s Evidence Demonstrates Standing to Foreclose

{19} The Bank of New York argues that in order to demonstrate standing, it was required
to prove that before it filed suit, it either (1) had physical possession of the Romeros’ note
indorsed to it or indorsed in blank or (2) received the note with the right to enforcement, as
required by the UCC. See § 55-3-301 (defining “[p]erson entitled to enforce” a negotiable
instrument). While we agree with the Bank that our state’s UCC governs how a party
becomes legally entitled to enforce a negotiable instrument such as the note for a home loan,
we disagree that the Bank put forth such evidence.
a.

Possession of a Note Specially Indorsed to JPMorgan Chase Does Not Establish
the Bank of New York as a Holder

{20} Section 55-3-301 of the UCC provides three ways in which a third party can enforce
a negotiable instrument such as a note. Id. (“‘Person entitled to enforce’ an instrument means
(i) the holder of the instrument, (ii) a nonholder in possession of the instrument who has the
rights of a holder, or (iii) a person not in possession of the instrument who is entitled to
enforce the [lost, destroyed, stolen, or mistakenly transferred] instrument pursuant to [certain
UCC enforcement provisions].”); see also § 55-3-104(a)(1), (b), (e) (defining “negotiable
instrument” as including a “note” made “payable to bearer or to order”). Because the Bank’s
arguments rest on the fact that it was in physical possession of the Romeros’ note, we need
to consider only the first two categories of eligibility to enforce under Section 55-3-301.
{21} The UCC defines the first type of “person entitled to enforce” a note—the “holder”
of the instrument—as “the person in possession of a negotiable instrument that is payable
either to bearer or to an identified person that is the person in possession.” NMSA 1978, §
55-1-201(b)(21)(A) (2005); see also Frederick M. Hart & William F. Willier, Negotiable
Instruments Under the Uniform Commercial Code, § 12.02(1) at 12-13 to 12-15 (2012)
(“The first requirement of being a holder is possession of the instrument. However,
possession is not necessarily sufficient to make one a holder. . . . The payee is always a
holder if the payee has possession. Whether other persons qualify as a holder depends upon
whether the instrument initially is payable to order or payable to bearer, and whether the
instrument has been indorsed.” (footnotes omitted)). Accordingly, a third party must prove
both physical possession and the right to enforcement through either a proper indorsement
or a transfer by negotiation. See NMSA 1978, § 55-3-201(a) (1992) (“‘Negotiation’ means
a transfer of possession . . . of an instrument by a person other than the issuer to a person
who thereby becomes its holder.”). Because in this case the Romeros’ note was clearly made
payable to the order of Equity One, we must determine whether the Bank provided sufficient
evidence of how it became a “holder” by either an indorsement or transfer.
{22} Without explanation, the note introduced at trial differed significantly from the
original note attached to the foreclosure complaint, despite testimony at trial that the Bank
of New York had physical possession of the Romeros’ note from the time the foreclosure
complaint was filed on April 1, 2008. Neither the unindorsed note nor the twice-indorsed
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note establishes the Bank as a holder.
{23} Possession of an unindorsed note made payable to a third party does not establish the
right of enforcement, just as finding a lost check made payable to a particular party does not
allow the finder to cash it. See NMSA 1978, § 55-3-109 cmt. 1 (1992) (“An instrument that
is payable to an identified person cannot be negotiated without the indorsement of the
identified person.”). The Bank’s possession of the Romeros’ unindorsed note made payable
to Equity One does not establish the Bank’s entitlement to enforcement.
{24} The Bank’s possession of a note with two indorsements, one of which restricts
payment to JPMorgan Chase, also does not establish the Bank’s entitlement to enforcement.
The UCC recognizes two types of indorsements for the purposes of negotiating an
instrument. A blank indorsement, as its name suggests, does not identify a person to whom
the instrument is payable but instead makes it payable to anyone who holds it as bearer
paper. See NMSA 1978, § 55-3-205(b) (1992) (“If an indorsement is made by the holder of
an instrument and it is not a special indorsement, it is a ‘blank indorsement.’”). “When
indorsed in blank, an instrument becomes payable to bearer and may be negotiated by
transfer of possession alone until specially indorsed.” Id.
{25} By contrast, a special indorsement “identifies a person to whom it makes the
instrument payable.” Section 55-3-205(a). “When specially indorsed, an instrument becomes
payable to the identified person and may be negotiated only by the indorsement of that
person.” Id.; accord Baxter Dunaway, Law of Distressed Real Estate, § 24:105 (2011)
(“When an instrument is payable to an identified person, only that person may be the holder.
A person in possession of an instrument not made payable to his order can only become a
holder by obtaining the prior holder’s indorsement.”).
{26} The trial copy of the Romeros’ note contained two undated indorsements: a blank
indorsement by Equity One and a special indorsement by Equity One to JPMorgan Chase.
Although we agree with the Bank that if the Romeros’ note contained only a blank
indorsement from Equity One, that blank indorsement would have established the Bank as
a holder because the Bank would have been in possession of bearer paper, that is not the
situation before us. The Bank’s copy of the Romeros’ note contained two indorsements, and
the restrictive, special indorsement to JPMorgan Chase establishes JPMorgan Chase as the
proper holder of the Romeros’ note absent some evidence by JPMorgan Chase to the
contrary. See Cadle Co. v. Wallach Concrete, Inc., 1995-NMSC-039, ¶ 14, 120 N.M. 56, 897
P.2d 1104 (“[A] special indorser . . . has the right to direct the payment and to require the
indorsement of his indorsee as evidence of the satisfaction of own obligation. Without such
an indorsement, a transferee cannot qualify as a holder in due course.” (omission in original)
(internal quotation marks and citation omitted)). Because JPMorgan Chase did not
subsequently indorse the note, either in blank or to the Bank of New York, the Bank of New
York cannot establish itself as the holder of the Romeros’ note simply by possession.
{27}

Rather than demonstrate timely ownership of the note and mortgage through
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JPMorgan Chase, the Bank of New York urges this Court to infer that the special
indorsement was a mistake and that we should rely only on the blank indorsement. We are
not persuaded. The Bank provides no authority and we know of none that exists to support
its argument that the payment restrictions created by a special indorsement can be ignored
contrary to our long-held rules on indorsements and the rights they create. See, e.g., id.
(rejecting each of two entities as a holder because a note lacked the requisite indorsement
following a special indorsement); accord NMSA 1978, § 55-3-204(c) (1992) (“For the
purpose of determining whether the transferee of an instrument is a holder, an indorsement
that transfers a security interest in the instrument is effective as an unqualified indorsement
of the instrument.”).
{28} Accordingly, we conclude that the Bank of New York’s possession of the twiceindorsed note restricting payment to JPMorgan Chase does not establish the Bank of New
York as a holder with the right of enforcement.
b.

None of the Bank of New York’s Evidence Demonstrates a Transfer of the
Romeros’ Note

{29} The second type of “person entitled to enforce” a note under the UCC is a third party
in possession who demonstrates that it was given the rights of a holder. See § 55-3-301
(“‘Person entitled to enforce’ an instrument means . . . a nonholder in possession of the
instrument who has the rights of a holder.”). This provision requires a nonholder to prove
both possession and the transfer of such rights. See NMSA 1978, § 55-3-203(a)-(b) (1992)
(defining what constitutes a transfer and vesting in a transferee only those rights held by the
transferor). A claimed transferee must establish its right to enforce the note. See § 55-3-203
cmt. 2 (“[An] instrument [unindorsed upon transfer], by its terms, is not payable to the
transferee and the transferee must account for possession of the unindorsed instrument by
proving the transaction through which the transferee acquired it.”).
{30} Under this second category, the Bank of New York relies on the testimony of Kevin
Flannigan, an employee of Litton Loan Servicing who maintained that his review of loan
servicing records indicated that the Bank of New York was the transferee of the note. The
Romeros objected to Flannigan’s testimony at trial, an objection that the district court
overruled under the business records exception. We agree with the Romeros that Flannigan’s
testimony was inadmissible and does not establish a proper transfer.
{31} As the Bank of New York admits, Flannigan’s employer, Litton Loan Servicing, did
not begin working for the Bank of New York as its servicing agent until November 1,
2008—seven months after the April 1, 2008, foreclosure complaint was filed. Prior to this
date, Popular Mortgage Servicing, Inc. serviced the Bank of New York’s loans. Flannigan
had no personal knowledge to support his testimony that transfer of the Romeros’ note to the
Bank of New York prior to the filing of the foreclosure complaint was proper because
Flannigan did not yet work for the Bank of New York. See Rule 11-602 NMRA (“A witness
may testify to a matter only if evidence is introduced sufficient to support a finding that the
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witness has personal knowledge of the matter. Evidence to prove personal knowledge may
consist of the witness’s own testimony.”). We make a similar conclusion about the affidavit
of Ann Kelley, who also testified about the status of the Romeros’ loan based on her work
for Litton Loan Servicing. As with Flannigan’s testimony, such statements by Kelley were
inadmissible because they lacked personal knowledge.
{32} When pressed about Flannigan’s basis of knowledge on cross-examination,
Flannigan merely stated that “our records do indicate” the Bank of New York as the holder
of the note based on “a pooling and servicing agreement.” No such business record itself was
offered or admitted as a business records hearsay exception. See Rule 11-803(F) NMRA
(2007) (naming this category of hearsay exceptions as “records of regularly conducted
activity”).
{33} The district court erred in admitting the testimony of Flannigan as a custodian of
records under the exception to the inadmissibility of hearsay for “business records” that are
made in the regular course of business and are generally admissible at trial under certain
conditions. See Rule 11-803(F) (2007) (citing the version of the rule in effect at the time of
trial). The business records exception allows the records themselves to be admissible but not
simply statements about the purported contents of the records. See State v. Cofer,
2011-NMCA-085, ¶ 17, 150 N.M. 483, 261 P.3d 1115 (holding that, based on the plain
language of Rule 11-803(F) (2007), “it is clear that the business records exception requires
some form of document that satisfies the rule’s foundational elements to be offered and
admitted into evidence and that testimony alone does not qualify under this exception to the
hearsay rule” and concluding that “‘testimony regarding the contents of business records,
unsupported by the records themselves, by one without personal knowledge of the facts
constitutes inadmissible hearsay.’” (citation omitted)). Neither Flannigan’s testimony nor
Kelley’s affidavit can substantiate the existence of documents evidencing a transfer if those
documents are not entered into evidence. Accordingly, Flannigan’s trial testimony cannot
establish that the Romeros’ note was transferred to the Bank of New York.
{34} We also reject the Bank’s argument that it can enforce the Romeros’ note because
it was assigned the mortgage by MERS. An assignment of a mortgage vests only those rights
to the mortgage that were vested in the assigning entity and nothing more. See § 55-3-203(b)
(“Transfer of an instrument, whether or not the transfer is a negotiation, vests in the
transferee any right of the transferor to enforce the instrument, including any right as a
holder in due course.”); accord Hart & Willier, supra, § 12.03(2) at 12-27 (“Th[is] shelter
rule puts the transferee in the shoes of the transferor.”).
{35} Here, as Equity One and MERS explained to the district court in a joint filing seeking
to be dismissed as third parties to the Romeros’ counterclaims, “MERS . . . is merely the
nominee for Equity One, Inc. in the underlying Mortgage and was not the actual lender.
MERS is a national electronic registry which keeps track of the changes in servicing and
ownership of mortgage loans.” See also Christopher L. Peterson, Foreclosure, Subprime
Mortgage Lending, and the Mortgage Electronic Registration System, 78 U. Cin. L. Rev.
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1359, 1361-63 (2010) (explaining that MERS was created by the banking industry to
electronically track and record mortgages in order to avoid local and state recording fees).
The Romeros’ mortgage contract reiterates the MERS role, describing “MERS [a]s a
separate corporation that is acting solely as a nominee for Lender and Lender’s successors
and assigns.” A “nominee” is defined as “[a] person designated to act in place of another,
usu. in a very limited way.” Black’s Law Dictionary 1149 (9th ed. 2009). As a nominee for
Equity One on the mortgage contract, MERS could assign the mortgage but lacked any
authority to assign the Romeros’ note. Although this Court has never explicitly ruled on the
issue of whether the assignment of a mortgage could carry with it the transfer of a note, we
have long recognized the separate functions that note and mortgage contracts perform in
foreclosure actions. See First Nat’l Bank of Belen v. Luce, 1974-NMSC-098, ¶ 8, 87 N.M.
94, 529 P.2d 760 (holding that because the assignment of a mortgage to a bank did not
convey an interest in the loan contract, the bank was not entitled to foreclose on the
mortgage); Simson v. Bilderbeck, Inc., 1966-NMSC-170, ¶¶ 13-14, 76 N.M. 667, 417 P.2d
803 (explaining that “[t]he right of the assignee to enforce the mortgage is dependent upon
his right to enforce the note” and noting that “[b]oth the note and mortgage were assigned
to plaintiff. Having a right under the statute to enforce the note, he could foreclose the
mortgage.”); accord 55 Am. Jur. 2d Mortgages § 584 (“A mortgage securing the repayment
of a promissory note follows the note, and thus, only the rightful owner of the note has the
right to enforce the mortgage.”); Dunaway, supra, § 24:18 (“The mortgage only secures the
payment of the debt, has no life independent of the debt, and cannot be separately
transferred. If the intent of the lender is to transfer only the security interest (the mortgage),
this cannot legally be done and the transfer of the mortgage without the debt would be a
nullity.”). These separate contractual functions—where the note is the loan and the mortgage
is a pledged security for that loan—cannot be ignored simply by the advent of modern
technology and the MERS electronic mortgage registry system.
{36} The MERS assignment fails for several additional reasons. First, it does not explain
the conflicting special indorsement of the note to JPMorgan Chase. Second, its assignment
of the mortgage to the Bank of New York on June 25, 2008, three months after the
foreclosure complaint was filed, does not establish a proper transfer prior to the filing date
of the foreclosure suit. Third, except for the inadmissible affidavit of Ann Kelley and trial
testimony of Kevin Flannigan, nothing in the record substantiates the Bank’s claim that the
MERS assignment was meant to memorialize an earlier transfer to the Bank of New York.
Accordingly, neither the MERS assignment nor Flannigan’s testimony establish the Bank
of New York as a nonholder in possession with the rights of a holder by transfer.
c.

Failure of Another Entity to Claim Ownership of the Romeros’ Note Does Not
Make the Bank of New York a Holder

{37} Finally, the Bank of New York urges this Court to adopt the district court’s inference
that if the Bank was not the proper holder of the Romeros’ note, then third-party-defendant
Equity One would have claimed to be the rightful holder, and Equity One made no such
claim.
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{38} The simple fact that Equity One does not claim ownership of the Romeros’ note does
not establish that the note was properly transferred to the Bank of New York. In fact, the
evidence in the record indicates that JPMorgan Chase may be the lawful holder of the
Romeros’ note, as reflected in the note’s special indorsement. As this Court has recognized,
The whole purpose of the concept of a negotiable instrument under
Article 3 [of the UCC] is to declare that transferees in the ordinary course of
business are only to be held liable for information appearing in the
instrument itself and will not be expected to know of any limitations on
negotiability or changes in terms, etc., contained in any separate documents.
First State Bank at Gallup v. Clark, 1977-NMSC-088, ¶ 10, 91 N.M. 117, 570 P.2d 1144.
In addition, the UCC clarifies that the Bank of New York is not afforded any assumption of
enforcement without proper documentation:
Because the transferee is not a holder, there is no presumption under Section
[55-]3-308 [(1992) (entitling a holder in due course to payment by production
and upon signature)] that the transferee, by producing the instrument, is
entitled to payment. The instrument, by its terms, is not payable to the
transferee and the transferee must account for possession of the unindorsed
instrument by proving the transaction through which the transferee acquired
it.
Section 55-3-203 cmt. 2. Because the Bank of New York did not introduce any evidence
demonstrating that it was a party with the right to enforce the Romeros’ note either by an
indorsement or proper transfer, we hold that the Bank’s standing to foreclose on the
Romeros’ mortgage was not supported by substantial evidence, and we reverse the contrary
determinations of the courts below.
B.

A Lender Must Consider a Borrower’s Ability to Repay a Home Mortgage Loan
in Determining Whether the Loan Provides a Reasonable, Tangible Net Benefit,
as Required by the New Mexico HLPA

{39} For reasons that are not clear in the record, the Romeros did not appeal the district
court’s judgment in favor of the original lender, Equity One, on the Romeros’ claims that
Equity One violated the HLPA. The Court of Appeals addressed the HLPA violation issue
in the context of the Romeros’ contentions that the alleged violation constituted a defense
to the foreclosure complaint of the Bank of New York by affirming the district court’s
favorable ruling on the Bank of New York’s complaint. As a result of our holding that the
Bank of New York has not established standing to bring a foreclosure action, the issue of
HLPA violation is now moot in this case. But because it is an issue that is likely to be
addressed again in future attempts by whichever institution may be able to establish standing
to foreclose on the Romero home and because it involves a statutory interpretation issue of
substantial public importance in many other cases, we address the conclusion of both the
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Court of Appeals and the district court that a homeowner’s inability to repay is not among
“all of the circumstances” that the 2003 HLPA, applicable to the Romeros’ loan, requires a
lender to consider under its “flipping” provisions:
No creditor shall knowingly and intentionally engage in the unfair act
or practice of flipping a home loan. As used in this subsection, “flipping a
home loan” means the making of a home loan to a borrower that refinances
an existing home loan when the new loan does not have reasonable, tangible
net benefit to the borrower considering all of the circumstances, including the
terms of both the new and refinanced loans, the cost of the new loan and the
borrower’s circumstances.
Section 58-21A-4(B) (2003); see also Bank of N.Y., 2011-NMCA-110, ¶ 17 (holding that
“while the ability to repay a loan is an important consideration when otherwise assessing a
borrower’s financial situation, we will not read such meaning into the statute’s ‘reasonable,
tangible net benefit’ language”).
{40} “Statutory interpretation is a question of law, which we review de novo.” Hovet v.
Allstate Ins. Co., 2004-NMSC-010, ¶ 10, 135 N.M. 397, 89 P.3d 69. “[W]hen presented with
a question of statutory construction, we begin our analysis by examining the language
utilized by the Legislature, as the text of the statute is the primary indicator of legislative
intent.” Bishop v. Evangelical Good Samaritan Soc., 2009-NMSC-036, ¶ 11, 146 N.M. 473,
212 P.3d 361. Under the rules of statutory construction, “[w]hen a statute contains language
which is clear and unambiguous, we must give effect to that language and refrain from
further statutory interpretation.” State ex rel. Helman v. Gallegos, 1994-NMSC-023, ¶ 18,
117 N.M. 346, 871 P.2d 1352 (internal quotation marks and citation omitted).
{41} The New Mexico Legislature passed the HLPA in 2003 to combat abusive home
mortgage procurement practices, with special concerns about non-income-based loans. See
§ 58-21A-2(A)-(B) (finding that “abusive mortgage lending has become an increasing
problem in New Mexico, exacerbating the loss of equity in homes and causing the number
of foreclosures to increase in recent years” and that “one of the most common forms of
abusive lending is the making of loans that are equity-based, rather than income-based”).
“The [HLPA] shall be liberally construed to carry out its purpose.” Section 58-21A-14.
{42} In 2004, regulations were adopted to clarify that “[t]he reasonable, tangible net
benefit standard in Section 58-21A-4 B NMSA 1978, is inherently dependent upon the
totality of facts and circumstances relating to a specific transaction,” 12.15.5.9(A) NMAC,
and that “each lender should develop and maintain policies and procedures for evaluating
loans in circumstances where an economic test, standing alone, may not be sufficient to
determine that the transaction provides the requisite benefit,” 12.15.5.9(B) NMAC. See also
12.15.5.9(C) NMAC (stating that evaluation of compliance with the HLPA’s loan-flipping
provision “will focus on whether a lender has policies and procedures in place . . . that were
used to determine that borrowers received a reasonable, tangible net benefit in connection
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with the refinancing of loans”).
{43} The Court of Appeals expressed that it was significant that the Legislature did not
specifically recite the ability to repay as a factor to be considered in the undefined
“borrower’s circumstances” addressed in the antiflipping provisions of Section 58-21A-4(B)
(2003) while the Legislature did specifically recite that factor in a separate section of the
HLPA prohibiting equity stripping in high-cost loans. See Bank of N.Y., 2011-NMCA-110,
¶¶ 11, 17 (noting that the 2003 HLPA “sets forth limitations and prohibited practices for
‘high-cost’ mortgages”); see also § 58-21A-5(H) (2003) (“No creditor shall make a high-cost
home loan without due regard to repayment ability.”). The Court of Appeals inferred from
the specific additional wording in the 2003 statutory provisions for high-cost loans that
“when it enacted Section 58-21A-4(B)” in 2003 the Legislature “chose not to require
consideration and documentation of a borrower’s reasonable ability to repay the loan when
determining what tangible benefit, if any, the borrower would receive from a mortgage
loan.” Bank of N.Y., 2011-NMCA-110, ¶ 17. While comparisons between sections of a
statute can be helpful in determining legislative intent where the statutory language or the
legislative purpose is unclear, we cannot ignore the commands of either the broad plain
language of the HLPA antiflipping provisions, identical in both the 2003 statute and its 2009
amendment and requiring consideration of all circumstances including those of the borrower,
or the express legislative purpose declarations of what the HLPA was enacted to avoid,
including abusive mortgage loans not based on income that result in the loss of borrowers’
homes. We have been presented with no conceivable reason why the Legislature in 2003
would consciously exclude consideration of a borrower’s ability to repay the loan as a factor
of the borrower’s circumstances, and we can think of none. Without an express legislative
direction to that effect, we will not conclude that the Legislature meant to approve mortgage
loans that were doomed to end in failure and foreclosure. Apart from the plain language of
the statute and its express statutory purpose, it is difficult to comprehend how an
unrepayable home mortgage loan that will result in a foreclosure on one’s home and a
deficiency judgment to pay after the borrower is rendered homeless could provide “a
reasonable, tangible net benefit to the borrower.”
{44} In light of the remedial purposes of the HLPA, the broadly inclusive language of the
2003 antiflipping provisions requiring home refinancing to provide a “reasonable, tangible
net benefit to the borrower considering all of the circumstances,” and the reiteration in the
same sentence that “all of the circumstances” includes specific consideration of “the
borrower’s circumstances,” we hold that the ability of a homeowner to have a reasonable
chance of repaying a mortgage loan must be a factor in the “reasonable, tangible net benefit”
analysis required by the antiflipping provisions of the HLPA since the original 2003
enactment. While it is theoretically possible that other factors of a particular buyer’s
individual situation might support a finding of a reasonable, tangible benefit in the totality
of the circumstances despite the difficulty a buyer might have repaying the new loan, neither
court below considered the Romeros’ ability to repay the loan at all in reviewing the totality
of their circumstances, and it is inappropriate for us to make that factual determination on
appeal.
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{45} Because the Romeros’ mortgage and others like it may come before our courts in the
future, we make some observations to provide guidance in assessing a borrower’s ability to
repay. The lender in this case claimed to rely solely on the Romeros’ unexplained assertion
on a form that they earned $5,600 a month, but the lender did not review tax returns or other
documents that easily would have clarified earning $5,600 as a one-time occurrence. The
Bank argues that the lender was not required to ask the borrowers for proof of their income
but rather that the Romeros were required to provide it, citing 12.15.5.9(G) NMAC
(“Borrowers are responsible for the disclosure of information provided on the application
for a home loan. Truthful disclosure of all relevant facts and financial information
concerning the borrower’s circumstances is required in order for lenders to evaluate and
determine that the refinance loan transaction provides a reasonable, tangible net benefit to
the borrower.”). But under the very next provision in the regulation, a lender cannot avoid
its own obligation to consider real facts and circumstances that might clarify the inaccuracy
of a borrower’s income claim. Id. (“Lenders cannot, however, disregard known facts and
circumstances that may place in question the accuracy of information contained in the
application.”) A lender’s willful blindness to its responsibility to consider the true
circumstances of its borrowers is unacceptable. A full and fair consideration of those
circumstances might well show that a new mortgage loan would put a borrower into a
materially worse situation with respect to the ability to make home loan payments and avoid
foreclosure, consequences of a borrower’s circumstances that cannot be disregarded.
{46} We acknowledge that the Romeros signed their names to a document prepared by the
lender reciting the conclusion that the loan provided them with a reasonable, tangible net
benefit. But if the inclusion of such boilerplate language in the mass of documents a
borrower must sign at closing would substitute for a lender’s conscientious compliance with
the obligations imposed by the HLPA, its protections would be no more than empty words
on paper that could be summarily swept aside by the addition of yet one more document for
the borrower to sign at the closing.
{47} The lender’s own benefit analysis questionnaire in this case should have put the
lender on notice that the loan might not have provided a reasonable, tangible net benefit.
{48} Step one of the questionnaire required the lender to weigh the Romeros’ new loan
against their existing loan and respond to seven questions by comparing factors such as the
loans’ monthly payments and interest rates, determining the time between the original loan
and the refinancing, and indicating whether the borrower received cash. If the new loan
provided five of seven potential benefits as indicated by graded responses to the seven
questions, then the lender’s own formula would result in the finding of a reasonable, tangible
net benefit and no further evaluation would be necessary. Because the Equity One analysis
indicated only one of the seven benefits, net cash to the Romeros at the time of closing,
Equity One was not yet authorized by its own policies to make the loan and needed to
proceed with step two.
{49}

Step two required the lender to (1) provide a written “verification or documentation”
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that the loan was “appropriate for the borrower” and (2) indicate on a preprinted checklist
any of eight reasonable, tangible net benefits the borrower would be receiving. Although
Equity One responded to the second requirement by indicating that the loan refinanced some
of the Romeros’ debt, it left the first blank, offering no verification that the loan was
appropriate for the Romeros based on their ability to repay—a required element of Equity
One’s own benefit analysis. Equity One’s benefit analysis worksheet reviewed and approved
by an Equity One manager on June 26, 2006, speaks for itself, providing unbiased,
documentary evidence of Equity One’s own disregard of the Romeros’ financial
circumstances in violation of the HLPA, whether or not the Romeros signed Equity One’s
document reciting that they received a reasonable, tangible net benefit. See 12.15.5.9(H)
NMAC (“An appropriate analysis reflected in the loan documentation can be helpful in
determining that a lender satisfies the statutory requirement. As part of a lender’s analysis,
a lender may wish to obtain and document an explanation from the borrower regarding any
non-economic benefits the borrower associates with the loan transaction. It should be noted,
however, that because it is incumbent on the lender to conduct an analysis of whether the
borrower received a reasonable, tangible net benefit, a borrower certification, standing alone,
would not necessarily be determinative of whether a loan provided that benefit.”).
{50} Borrowers are certainly not blameless if they try to refinance their homes through
loans they cannot afford. But they do not have a mortgage lender’s expertise, and the
combination of the relative unsophistication of many borrowers and the potential motives
of unscrupulous lenders seeking profits from making loans without regard for the
consequences to homeowners led to the need for statutory reform. See § 58-21A-2
(discussing (A) “abusive mortgage lending” practices, including (B) “making . . . loans that
are equity-based, rather than income based,” (C) “repeatedly refinanc[ing] home loans,”
rewarding lenders with “immediate income” from “points and fees” and (D) victimizing
homeowners with the unnecessary “costs and terms” of “overreaching creditors”). The
HLPA was enacted to prevent the kinds of practices the Romeros allege Equity One engaged
in here: actively soliciting vulnerable homeowners and offering tempting incentives such as
up-front cash to induce them to refinance their mortgages with unfavorable terms or without
regard for the borrowers’ ability to repay the loans and avoid loss of their homes. Whether
the Romeros’ allegations are accurate is not before us, but a court must consider the
allegations in order to determine whether the lender violated the HLPA.
C.

Federal Law Does Not Preempt the Protections of the HLPA

{51} Although the Court of Appeals did not review the conclusion of the district court that
federal law preempts the HLPA, see Bank of N.Y., 2011-NMCA-110, ¶ 6, our discussion of
the applicability of the HLPA to New Mexico home mortgage loans would be incomplete
without our addressing the issue.
{52} “The doctrine of preemption is an outgrowth of the Supremacy Clause of Article VI
of the United States Constitution.” Self v. United Parcel Serv., Inc., 1998-NMSC-046, ¶ 7
n.3, 126 N.M. 396, 970 P.2d 582 (“‘This Constitution, and the Laws of the United States . . .
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shall be the supreme Law of the Land.’” (quoting Article VI of the United States
Constitution)). “We review issues of statutory and constitutional interpretation de novo.”
State v. Lucero, 2007-NMSC-041, ¶ 8, 142 N.M. 102, 163 P.3d 489.
{53} The Bank of New York’s argument that federal law preempts the HLPA relies on
regulatory provisions of the New Mexico Regulation and Licensing Department’s Financial
Institutions Division recognizing that “[e]ffective February 12, 2004, the [federal Office of
the Comptroller of Currency] published a final rule that states, in pertinent part: ‘state laws
that obstruct, impair, or condition a national bank’s ability to fully exercise its federally
authorized real estate lending powers do not apply to national banks’ (the ‘OCC
preemption’)” and concluding that “[b]ased on the OCC preemption, since January 1, 2004,
national banks in New Mexico have been authorized to engage in certain banking activities
otherwise prohibited by the [HLPA].” 12.16.76.8(G)-(H) NMAC. These administrative
provisions have not been updated since 2004. See 12.16.76.8 NMAC (noting only one
amendment, on June 15, 2004, since the January 1, 2004, effective date of the regulation).
{54} While the Bank is correct in asserting that the OCC issued a blanket rule in January
2004, see 12 C.F.R. § 34.4(a) (2004) (preempting state laws that impact “a national bank’s
ability to fully exercise its Federally authorized real estate lending powers”), and that the
New Mexico Administrative Code recognizes this OCC rule, neither the Bank nor our
administrative code addresses several actions taken by Congress and the courts since 2004
to disavow the OCC’s broad preemption statement.
{55} In 2007, the United States Supreme Court reiterated its position on preemption by
the National Bank Act (NBA), stating that
[i]n the years since the NBA’s enactment, we have repeatedly made clear that
federal control shields national banking from unduly burdensome and
duplicative state regulation. Federally chartered banks are subject to state
laws of general application in their daily business to the extent such laws do
not conflict with the letter or the general purposes of the NBA.
Watters v.Wachovia Bank, N.A., 550 U.S. 1, 11 (2007) (citation omitted). Relying primarily
on an earlier case, Barnett Bank of Marion Cnty., N.A. v. Nelson, 517 U.S. 25 (1996), the
Watters Court clarified that “[s]tates are permitted to regulate the activities of national banks
where doing so does not prevent or significantly interfere with the national bank’s or the
national bank regulator’s exercise of its powers.” Watters, 550 U.S. at 12. “But when state
prescriptions significantly impair the exercise of authority, enumerated or incidental under
the NBA, the State’s regulations must give way.” Id.
{56} Two years later, in Cuomo v. Clearing House Ass’n, L.L.C., 557 U.S. 519, 523-24
(2009), the United States Supreme Court specifically addressed “whether the [OCC’s]
regulation purporting to pre-empt state law enforcement can be upheld as a reasonable
interpretation of the National Bank Act.” The Cuomo Court ultimately rejected part of the
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OCC’s broad statement of its preemption powers as unsupported. See Cuomo, 557 U.S. at
525, 528-29 (distinguishing the power to enforce the law against a national bank, which a
state retains notwithstanding the NBA, from visitorial powers—including audits, general
supervision and control, and oversight of national banks—which the NBA preempts as
exclusive to the OCC). Although the Cuomo Court did not specifically address the
preemption rule on real-estate lending at issue here, its rationale is nonetheless dispositive
in its acknowledgment that “[n]o one denies that the [NBA] leaves in place some state
substantive laws affecting banks,” id. at 529, and in its recognition that states “have enforced
their banking-related laws against national banks for at least 85 years,” id. at 534.
{57} In addition, in 2010, Congress explicitly clarified state law preemption standards for
national banks in Pub. L. No. 111-203, § 1044, 124 Stat. 1376 (2010) of the Dodd-Frank
Wall Street Reform and Consumer Protection Act. The Dodd-Frank Act preempts state
consumer financial law in only three circumstances: (1) if application of the state law “would
have a discriminatory effect on national banks, in comparison with the effect of the law on
a bank chartered by that State,” (2) in accordance with the legal standard set forth in Barnett
Bank when the state law “prevents or significantly interferes with the exercise by the
national bank of its powers,” or (3) by explicit federal preemption. See id.; 12 U.S.C.A. §
25b(b)(1)(A)-(C) (2010).
{58} In response to this legislation, the OCC corrected its 2004 blanket preemption rule
to conform to the legislative clarifications. See Dodd-Frank Act Implementation, 76 Fed.
Reg. 43549-01, 43552 (July 21, 2011) (proposing changes to “the OCC’s regulations relating
to preemption (12 CFR . . . 34.4) (2004 preemption rules) . . . to implement the provisions
of the Dodd-Frank Act that affect the scope of national bank . . . preemption” by removing
from Subsection a the blanket clause, “‘state laws that obstruct, impair or condition a
national bank’s ability to fully exercise its Federally authorized [real estate lending] powers
do not apply to national banks’” and by clarifying in Subsection b that “state law is not
preempted to the extent . . . consistent with the Barnett decision”). Compare 12 C.F.R. §
34.4(a) & (b) (2011), with 12 C.F.R. § 34.4(a) & (b) (2004). Neither Dodd-Frank nor the
corrected OCC regulations created new law concerning the scope of national bank
preemption but instead clarified preexisting requirements of the NBA and the 1996 opinion
of the United States Supreme Court in Barnett.
{59} Applying the Dodd-Frank standard to the HLPA, we conclude that federal law does
not preempt the HLPA. First, our review of the NBA reveals no express preemption of state
consumer protection laws such as the HLPA. Second, the Bank provides no evidence that
conforming to the dictates of the HLPA prevents or significantly interferes with a national
bank’s operations. Third, the HLPA does not create a discriminatory effect; rather, the
HLPA applies to any “creditor,” which the 2003 statute defines as “a person who regularly
[offers or] makes a home loan.” Section 58-21A-3(G) (2003). Any entity that makes home
loans in New Mexico must follow the HLPA, regardless of whether the lender is a state or
nationally chartered bank. See § 58-21A-2 (providing legislative findings on abusive
mortgage lending practices that the HLPA is meant to discourage).
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{60} Accordingly, we hold that the HLPA is a state law of general applicability that is not
preempted by federal law. We recommend that New Mexico’s Administrative Code be
updated to reflect clarifications of preemption standards since 2004.
III.

CONCLUSION

{61} For the reasons stated herein, we reverse the decisions below and remand this matter
to the district court with instructions to vacate its judgment of foreclosure.
{62}

IT IS SO ORDERED.
____________________________________
CHARLES W. DANIELS, Justice

WE CONCUR:

____________________________________
PETRA JIMENEZ MAES, Chief Justice

____________________________________
RICHARD C. BOSSON, Justice

____________________________________
EDWARD L. CHÁVEZ, Justice

____________________________________
BARBARA J. VIGIL, Justice
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BRIEF IN SUPPORT OF VOID JUDGMENTS
Void judgments are those rendered by a court which lacked jurisdiction, either of the subject matter or the parties,
Wahl v. Round Valley Bank 38 Ariz. 411, 300 P. 955 (1931); Tube City Mining & Milling Co. v. Otterson, 16 Ariz.
305, 146 P. 203 (1914); and Milliken v. Meyer, 311 U.S. 457, 61 S.Ct. 339, 85 L.Ed. 2d 278 (1940).
A void judgment which includes judgment entered by a court which lacks jurisdiction over the parties or the subject
matter, or lacks inherent power to enter the particular judgment, or an order procured by fraud, can be attacked at
any time, in any court, either directly or collaterally, provided that the party is properly before the court, Long v.
Shorebank Development Corp., 182 F.3d 548 ( C.A. 7 Ill. 1999).
A void judgment is one which, from its inception, was a complete nullity and without legal effect, Lubben v.
Selevtive Service System Local Bd. No. 27, 453 F.2d 645, 14 A.L.R. Fed. 298 (C.A. 1 Mass. 1972).
A void judgment is one which from the beginning was complete nullity and without any legal effect, Hobbs v. U.S.
Office of Personnel Management, 485 F.Supp. 456 (M.D. Fla. 1980).
Void judgment is one that, from its inception, is complete nullity and without legal effect, Holstein v. City of
Chicago, 803 F.Supp. 205, reconsideration denied 149 F.R.D. 147, affirmed 29 F.3d 1145 (N.D. Ill 1992).
Void judgment is one where court lacked personal or subject matter jurisdiction or entry of order violated due
process, U.S.C.A. Const. Amend. 5 - Triad Energy Corp. v. McNell 110 F.R.D. 382 (S.D.N.Y. 1986).
Judgment is a void judgment if court that rendered judgment lacked jurisdiction of the subject matter, or of the
parties, or acted in a manner inconsistent with due process, Fed. Rules Civ. Proc., Rule 60(b)(4), 28 U.S.C.A.,
U.S.C.A. Const. Amend. 5 - Klugh v. U.S., 620 F.Supp. 892 (D.S.C. 1985).
A void judgment is one which, from its inception, was, was a complete nullity and without legal effect, Rubin v.
Johns, 109 F.R.D. 174 (D. Virgin Islands 1985).
A void judgment is one which, from its inception, is and forever continues to be absolutely null, without legal
efficacy, ineffectual to bind the parties or to support a right, of no legal force and effect whatever, and incapable of
enforcement in any manner or to any degree - Loyd v. Director, Dept. of Public Safety, 480 So. 2d 577 (Ala. Civ.
App. 1985).
A judgment shown by evidence to be invalid for want of jurisdiction is a void judgment or at all events has all
attributes of a void judgment, City of Los Angeles v. Morgan, 234 P.2d 319 (Cal.App. 2 Dist. 1951).
Void judgment which is subject to collateral attack, is simulated judgment devoid of any potency because of
jurisdictional defects, Ward v. Terriere, 386 P.2d 352 (Colo. 1963).
A void judgment is a simulated judgment devoid of any potency because of jurisdictional defects only, in the court
rendering it and defect of jurisdiction may relate to a party or parties, the subject matter, the cause of action, the
question to be determined, or relief to be granted, Davidson Chevrolet, Inc. v. City and County of Denver, 330 P.2d
1116, certiorari denied 79 S.Ct. 609, 359 U.S. 926, 3 L.Ed. 2d 629 (Colo. 1958).
Void judgment is one entered by court without jurisdiction of parties or subject matter or that lacks inherent power
to make or enter particular order involved and such a judgment may be attacked at any time, either directly or
collaterally, People v. Wade, 506 N.W.2d 954 (Ill. 1987).

Void judgment may be defined as one in which rendering court lacked subject matter jurisdiction, lacked personal
jurisdiction or acted in manner inconsistent with due process of law Eckel v. MacNeal, 628 N.E. 2d 741 (Ill. App.
Dist. 1993).
Void judgment is one entered by court without jurisdiction of parties or subject matter or that lacks inherent power
to make or enter particular order involved; such judgment may be attacked at any time, either directly or collaterally
People v. Sales, 551 N.E.2d 1359 (Ill.App. 2 Dist. 1990).
Res judicata consequences will not be applied to a void judgment which is one which, from its inception, is a
complete nullity and without legal effect, Allcock v. Allcock, 437 N.E. 2d 392 (Ill. App. 3 Dist. 1982).
Void judgment is one which, from its inception is complete nullity and without legal effect In re Marriage of Parks,
630 N.E. 2d 509 (Ill.App. 5 Dist. 1994). Void judgment is one entered by court that lacks the inherent power to
make or enter the particular order involved, and it may be attacked at any time, either directly or collaterally; such a
judgment would be a nullity. People v. Rolland, 581 N.E.2d 907, (Ill.App. 4 Dist. 1991).
Void judgment under federal law is one in which rendering court lacked subject matter jurisdiction over dispute or
jurisdiction over parties, or acted in manner inconsistent with due process of law or otherwise acted
unconstitutionally in entering judgment, U.S.C.A. Const. Amed. 5, Hays v. Louisiana Dock Co., 452 n.e.2D 1383
(Ill. App. 5 Dist. 1983).
A void judgment has no effect whatsoever and is incapable of confirmation or ratification, Lucas v. Estate of Stavos,
609 N. E. 2d 1114, rehearing denied, and transfer denied (Ind. App. 1 dist. 1993). Void judgment is one that from its
inception is a complete nullity and without legal effect Stidham V. Whelchel, 698 N.E.2d 1152 (Ind. 1998).
Relief from void judgment is available when trial court lacked either personal or subject matter jurisdiction,
Dusenberry v. Dusenberry, 625 N.E. 2d 458 (Ind.App. 1 Dist. 1993).
Void judgment is one rendered by court which lacked personal or subject matter jurisdiction or acted in manner
inconsistent with due process, U.S.C.A. Const. Amends. 5, 14 Matter of Marriage of Hampshire, 869 P.2d 58 ( Kan.
1997).
Judgment is void if court that rendered it lacked personal or subject matter jurisdiction; void judgment is nullity and
may be vacated at any time, Matter of Marriage of Welliver, 869 P.2d 653 (Kan. 1994).
A void judgment is one rendered by a court which lacked personal or subject matter jurisdiction or acted in a manner
inconsistent with due process. In re Estate of Wells, 983 P.2d 279, (Kan. App. 1999).
Void judgment is one rendered in absence of jurisdiction over subject matter or parties, 310 N.W. 2d 502, (Minn.
1981).
A void judgment is one rendered in absence of jurisdiction over subject matter or parties, Lange v. Johnson, 204
N.W.2d 205 (Minn. 1973).
A void judgment is one which has merely semblance, without some essential element, as when court purporting to
render is has no jurisdiction, Mills v. Richardson, 81 S.E. 2d 409, (N.C. 1954).
A void judgment is one which has a mere semblance, but is lacking in some of the essential elements which would
authorize the court to proceed to judgment, Henderson v. Henderson, 59 S.E. 2d 227, (N.C. 1950).
Void judgment is one entered by court without jurisdiction to enter such judgment, State v. Blankenship, 675 N.E.
2d 1303, (Ohio App. 9 Dist. 1996).

Void judgment, such as may be vacated at any time is one whose invalidity appears on face of judgment roll, Graff
v. Kelly, 814 P.2d 489 (Okl. 1991).
A void judgment is one that is void on face of judgment roll, Capital Federal Savings Bank v. Bewley, 795 P.2d
1051 (Okl. 1990).
Where condition of bail bond was that defendant would appear at present term of court, judgment forfeiting bond for
defendant's bail to appear at subsequent term was a void judgment within rule that laches does not run against a void
judgment, Com. V. Miller, 150 A.2d 585 (Pa. Super. 1959).
A void judgment is one in which the judgment is facially invalid because the court lacked jurisdiction or authority to
render the judgment, State v. Richie, 20 S.W.3d 624 (Tenn. 2000).
Void judgment is one which shows upon face of record want of jurisdiction in court assuming to render judgment,
and want of jurisdiction may be either of person, subject matter generally, particular question to be decided or relief
assumed to be given, State ex rel. Dawson v. Bomar, 354 S.W. 2d 763, certiorari denied, (Tenn. 1962).
A void judgment is one which shows upon face of record a want of jurisdiction in court assuming to render the
judgment, Underwood v. Brown, 244 S.W. 2d 168 (Tenn. 1951).
A void judgment is one which shows on face of record the want of jurisdiction in court assuming to render
judgment, which want of jurisdiction may be either of the person, or of the subject matter generally, or of the
particular question attempted to decided or relief assumed to be given, Richardson v. Mitchell, 237 S.W. 2d 577,
(Tenn.Ct. App. 1950).
Void judgment is one which has no legal force or effect whatever, it is an absolute nullity, its invalidity may be
asserted by any person whose rights are affected at any time and at any place and it need not be attacked directly but
may be attacked collaterally whenever and wherever it is interposed, City of Lufkin v. McVicker, 510 S.W. 2d 141
(Tex. Civ. App. - Beaumont 1973).
A void judgment, insofar as it purports to be pronouncement of court, is an absolute nullity, Thompson v. Thompson,
238 S.W.2d 218 (Tex.Civ.App. - Waco 1951).
A void judgment is one that has been procured by extrinsic or collateral fraud, or entered by court that did to have
jurisdiction over subject matter or the parties, Rook v. Rook, 353 S.E. 2d 756, (Va. 1987).
A void judgment is a judgment, decree, or order entered by a court which lacks jurisdiction of the parties or of the
subject matter, or which lacks the inherent power to make or enter the particular order involved, State ex rel. Turner
v. Briggs, 971 P.2d 581 (Wash. App. Div. 1999).
A void judgment or order is one that is entered by a court lacking jurisdiction over the parties or the subject matter,
or lacking the inherent power to enter the particular order or judgment, or where the order was procured by fraud, In
re Adoption of E.L., 733 N.E.2d 846, (Ill.App. 1 Dist. 2000).
Void judgments are those rendered by court which lacked jurisdiction, either of subject matter or parties, Cockerham
v. Zikratch, 619 P.2d 739 (Ariz. 1980).
Void judgments generally fall into two classifications, that is, judgments where there is want of jurisdiction of
person or subject matter, and judgments procured through fraud, and such judgments may be attacked directly or
collaterally, Irving v. Rodriquez, 169 N.E.2d 145, (Ill.app. 2 Dist. 1960).

Invalidity need to appear on face of judgment alone that judgment or order may be said to be intrinsically void or
void on its face, if lack of jurisdiction appears from the record, Crockett Oil Co. v. Effie, 374 S.W.2d 154 ( Mo.App.
1964).
Decision is void on the face of the judgment roll when from four corners of that roll, it may be determined that at
least one of three elements of jurisdiction was absent: (1) jurisdiction over parties, (2) jurisdiction over subject
matter, or (3) jurisdictional power to pronounce particular judgment hat was rendered, B & C Investments, Inc. v. F
& M Nat. Bank & Trust, 903 P.2d 339 (Okla. App. Div. 3, 1995).
Void order may be attacked, either directly or collaterally, at any time, In re Estate of Steinfield, 630 N.E.2d 801,
certiorari denied, See also Steinfeld v. Hoddick, 513 U.S. 809, (Ill. 1994).
Void order which is one entered by court which lacks jurisdiction over parties or subject matter, or lacks inherent
power to enter judgment, or order procured by fraud, can be attacked at any time, in any court, either directly or
collaterally, provided that party is properly before court, People ex rel. Brzica v. Village of Lake Barrington, 644
N.E.2d 66 (Ill.App. 2 Dist. 1994).
While voidable orders are readily appealable and must be attacked directly, void order may be circumvented by
collateral attack or remedied by mandamus, Sanchez v. Hester, 911 S.W.2d 173, (Tex.App. - Corpus Christi 1995).
Arizona courts give great weight to federal courts' interpretations of Federal Rule of Civil Procedure governing
motion for relief from judgment in interpreting identical text of Arizona Rule of Civil Procedure, Estate of Page v.
Litzenburg, 852 P.2d 128, review denied (Ariz.App. Div. 1, 1998).
When rule providing for relief from void judgments is applicable, relief is not discretionary matter, but is
mandatory, Orner v. Shalala, 30 F.3d 1307, (Colo. 1994).
Judgments entered where court lacked either subject matter or personal jurisdiction, or that were otherwise entered
in violation of due process of law, must be set aside, Jaffe and Asher v. Van Brunt, S.D.N.Y.1994. 158 F.R.D. 278.
A "void judgment" as we all know, grounds no rights, forms no defense to actions taken there under, and is
vulnerable to any manner of collateral attack (thus here, by ). No statute of limitations or repose runs on its holdings,
the matters thought to be settled thereby are not res judicata, and years later, when the memories may have grown
dim and rights long been regarded as vested, any disgruntled litigant may reopen the old wound and once more
probe its depths. And it is then as though trial and adjudication had never been. 10/13/58 FRITTS v. KRUGH.
SUPREME COURT OF MICHIGAN, 92 N.W.2d 604, 354 Mich. 97. On certiorari this Court may not review
questions of fact. Brown v. Blanchard, 39 Mich 790. It is not at liberty to determine disputed facts (Hyde v. Nelson,
11 Mich 353), nor to review the weight of the evidence. Linn v. Roberts, 15 Mich 443; Lynch v. People, 16 Mich
472. Certiorari is an appropriate remedy to get rid of a void judgment, one which there is no evidence to sustain.
Lake Shore & Michigan Southern Railway Co. v. Hunt, 39 Mich 469.
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INTRODUCTION
Oscar Bustamante appeals from a judgment dismissing his lawsuit against
respondents U.S. Bank, N.A., and Wells Fargo Bank, N.A., after the trial court sustained
their demurrer to his second amended complaint without leave to amend. Bustamante’s
complaint followed a well-worn path trodden by many former homeowners who lost their
homes in the wave of foreclosures during the recession. As had many before him, he
alleged a defective transfer of his note and deed of trust to a real estate trust, robo-signed
recorded documents, and other causes of action typical of these lawsuits.
In the past, these complaints have not fared well. In February, however, the
California Supreme Court issued its opinion in Yvanova v. New Century Mortgage Corp.
(2016) 62 Cal.4th 919 (Yvanova), which altered the legal landscape to some extent.
Although declining to decide some important and vexing questions in this area, the court
held that a borrower could base a cause of action for wrongful foreclosure on a void (but
not voidable) trustee’s sale. The court sent the case back to give the plaintiff a chance to
amend the complaint to see whether she could allege the necessary facts.
We believe Bustamante should be given the same chance. What makes the
record in this case unusual is the number of times – three, to be exact – Wells Fargo
apparently transferred its interest in Bustamante’s deed of trust to U.S. Bank. It is thus
entirely possible that the trustee’s sale was noticed, conducted, and recorded by an
unauthorized party. If it was, then the trustee’s sale would have been void, and Yvanova
would apply; that is, Bustamante could state a cause of action for wrongful foreclosure.
Likewise, if the trustee’s sale was void, the deed upon sale may have to be cancelled.
Accordingly the order sustaining the demurrer without leave to amend, issued before the
decision in Yvanova, is reversed as to these two causes of action, and Bustamante may
amend them to allege facts necessary to establish wrongful foreclosure and cancellation
of instruments.

2

The demurrer to the rest of the second amended complaint, however, was
correctly sustained without leave to amend. Bustamante had three chances to state causes
of action for negligence, unfair business practices and the like, and he has been unable to
do so. The order sustaining the demurrer to these causes of action without leave to
amend is affirmed.
FACTS
Bustamante borrowed $750,000 from Wells Fargo in 2005. The loan was
secured by a deed of trust on his residence in Laguna Niguel. The trustee was Fidelity
National Title Insurance Company (Fidelity National).
Bustamante attached an assignment of deed of trust dated May 28, 2010,
from Wells Fargo to U.S. Bank as an exhibit to the second amended complaint. There is
no recording stamp on this document.

1

First American Title Insurance Company as “agent of the current
2

beneficiary” recorded a notice of default and election to sell on December 23, 2010. In
January 2011, Wells Fargo recorded a substitution of trustee dated January 14, 2011 –
First American Trustee Servicing Solutions, LLC (First American), for Fidelity National.
One day later, Wells Fargo recorded an assignment of deed of trust dated January 18,
2011, to U.S. Bank.
Bustamante alleged that another notice of trustee’s sale was recorded, but
3

he did not give a date or attach a copy to the complaint. Another assignment of deed of
trust from Wells Fargo to U.S. Bank dated September 27, 2012, was recorded in October
2012. The home was sold at public auction on June 21, 2013, and a deed upon sale was
1

The assignment of a deed of trust need not be recorded. (Kan v. Guild Mortgage Co. (2014) 230
Cal.App.4th 736, 744, fn. 2.)
2
Although the “current beneficiary” was not identified, a person purporting to be an officer of
Wells Fargo Bank, N.A., signed the declaration required by the version of Civil Code section 2923.5 in effect at the
time. The document did not mention U.S. Bank.
3
Respondents stated in their demurrer to the second amended complaint that the notice of sale was
recorded on August 20, 2012.
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recorded on July 3, 2013. The deed recited that U.S. Bank was the grantee and
foreclosing beneficiary. First American was the trustee and grantor.
Bustamante sued Wells Fargo, First American, and U.S. Bank in October
4

2013, alleging nine causes of action all relating to the foreclosure. He filed his second
amended complaint, the operative one, in May 2014, after respondents’ demurrers to the
original complaint and to the first amended complaint were sustained with leave to
amend. The causes of action were “breach of statute,” (i.e., portions of the Homeowners
Bills of Rights, Civ. Code, §§ 2920.5, 2923.4–2923.7, 2924, 2924.9–2924.12, 2924.15,
2924.17–2924.20), wrongful foreclosure, cancellation of instruments, negligence, unfair
business practices (Bus. & Prof. Code, §§ 17200 et seq.) and declaratory relief. The
wrongful foreclosure cause of action was based on an alleged lack of legal authority to
foreclose on Bustamante’s property.
U.S. Bank and Wells Fargo demurred for the third time, and this time the
demurrer was granted without leave to amend. The subsequent judgment included a
lengthy explanation of the reasons for sustaining the demurrer.
DISCUSSION
On appeal, Bustamante asserts he properly alleged the six causes of action
of the second amended complaint and, in any event, he should have been permitted to
amend again. “In reviewing an order sustaining a demurrer ‘[w]e independently evaluate
the complaint, construing it liberally, giving it a reasonable interpretation, reading it as a
whole, and viewing its parts in context. [Citation.] Treating as true all material facts
properly pleaded, we determine de novo whether the factual allegations of the complaint
are adequate to state a cause of action under any legal theory . . . .” [Citation.] [¶] We
review the trial court’s result for error, not its legal reasoning. [Citation.] If a proper
4

This was not Bustamante’s first foray into litigation. He sued Wells Fargo in Orange County
Superior Court in September 2012. He dismissed this case without prejudice in September 2012. He also filed three
bankruptcies, one in May 2010, a second one in September 2010, and the last one in September 2012. The first and
third bankruptcies were dismissed. Bustamante received a discharge in the second bankruptcy.
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ground exists for sustaining the demurrer, we affirm ‘even if the trial court relied on an
improper ground, whether or not the defendants asserted the proper ground in the trial
court.’ [Citation.] On the other hand, ‘[i]f the complaint shows entitlement to relief
under any possible legal theory, the trial court erred in dismissing the action.’ [Citation.]”
(Fonteno v. Wells Fargo Bank, N.A. (2014) 228 Cal.App.4th 1358, 1364-1365.)
As to leave to amend, we review the trial court’s decision for abuse of
discretion. The appellant has the burden of explaining how the complaint can be
amended to state a cause of action. (City of Atascadero v. Merrill Lynch, Pierce, Fenner
& Smith, Inc. (1998) 68 Cal.App.4th 445, 459.)
I.

Wrongful Foreclosure
Bustamante based his wrongful foreclosure cause of action on three main

theories. First, the people who executed and notarized the assignments of deed of trust
were not Wells Fargo employees authorized to do so but were instead robo-signers and
robo-notaries. Thus, none of the assignments was valid. Second, his note and deed of
trust were improperly transferred into a real estate trust, invalidating the original deed of
trust. Therefore nobody owned his debt or had a right to foreclose. Finally, the banks
failed to comply with the California Homeowners Bill of Rights (HBOR).
After the ruling on the demurrer to Bustamante’s second amended
complaint, wrongful foreclosure law underwent a significant change, with the issuance of
the California Supreme Court’s opinion in Yvanova. The question Yvanova presented
was “‘In an action for wrongful foreclosure on a deed of trust securing a home loan, does
the borrower have standing to challenge an assignment of the note and deed of trust on
the basis of defects allegedly rendering the assignment void?’” (Yvanova, supra, 62
Cal.4th at p. 926.) The court held that “[i]f a purported assignment necessary to the chain
by which the foreclosing entity claims that power is absolutely void, meaning of no legal
force or effect whatsoever [citations], the foreclosing entity has acted without legal
authority by pursuing a trustee’s sale, and such an unauthorized sale constitutes wrongful
5

foreclosure.” (Id. at p. 935.) The court expressly declined to decide whether a transfer to
a real estate trust after its closing date constituted a void or a voidable transfer. (Id. at p.
931.)
The elements of the tort of wrongful foreclosure are: “(1) the trustee or
mortgagee caused an illegal, fraudulent, or willfully oppressive sale of real property
pursuant to a power of sale in a mortgage or deed of trust; (2) the party attacking the sale
(usually but not always the trustor or mortgagor) was prejudiced or harmed; and (3) in
cases where the trustor or mortgagor challenges the sale, the trustor or mortgagor
tendered the amount of the secured indebtedness or was excused from tendering.” (Lona
5

v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104.) “A foreclosure initiated by one with
no authority to do so is wrongful for purpose of such an action.” (Yvanova, supra, 62
Cal.4th at p. 929.)
In light of the new Yvanova opinion, which of course was not available
when this case was decided, we think it advisable to return the case to the trial court to
determine whether Bustamante can state a cause of action for wrongful foreclosure. (See
Yvanova, supra, 62 Cal.4th at p. 943.) We caution, however, that in order to survive a
demurrer, a plaintiff must plead facts, not contentions, deductions, or conclusions of
either fact or law. (See Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6.) Conclusory
allegations that an assignment was void or that someone was not an employee authorized
to execute documents without factual underpinnings will not be enough.
In addition, the three assignments from Wells Fargo to U.S. Bank have not
been explained, and their effect has not been briefed. If the first one from May 2010 was
effective, then Wells Fargo had no interest in Bustamante’s deed of trust, and all the
subsequent transfers and substitutions made in its name, such as the one that replaced
5

In Yvanova, the court expressly declined to consider whether the plaintiff had to allege tender to
state a cause of action for wrongful foreclosure. It also declined to address prejudice as an element of the tort.
(Yvanoa, supra, 62 Cal.4th at p. 929, fn. 4.)
We asked the parties to submit supplemental briefing on the effect of Yvanova on this appeal.
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Fidelity National with First American as trustee, lacked authority. (See Pro Value
Properties, Inc. v. Quality Loan Service Corp. (2009) 170 Cal.App.4th 579, 583; Dimock
v. Emerald Properties (2000) 81 Cal.App.4th 868, 871 [substituted-out trustee without
power to conduct trustee’s sale; sale void].) The notice of trustee’s sale that was
supposedly recorded in August 2012, is also missing – an important link in “the chain by
which the foreclosing entity claims that power[.]” (Yvanova, supra, 62 Cal.4th at p. 935.)
This was, presumably, one of the pre-foreclosure documents that must be filed for a valid
sale. We are thus unable to tell what entity recorded it and on what entity’s authority.
Under Civil Code section 2924, subdivision (a)(4), only the mortgagee, trustee, or other
authorized person may record a notice of sale. If the notice of sale was recorded on
behalf of Wells Fargo and Wells Fargo no longer had any interest in the deed of trust, the
notice of sale and the sale itself were void. (Cf. Bank of America v. La Jolla Group II
(2005) 129 Cal.App.4th 706, 711 [sale beneficiary had no power to conduct invalid].)
None of this can be sorted out on the record before us, and we judge the matter murky
enough to warrant another shot at amending the complaint.
II.

Cancellation of Instruments
Bustamante initially alleged that every document from his initial deed of

trust through the trustee’s deed on sale is invalid and void. Later on in the same cause of
action, however, he is more precise: the instruments to be cancelled are the substitution
of trustee, the notice of default, the assignment of the deed of trust (which one,
unspecified), the first and second notices of trustee’s sale, and the trustee’s deed upon
sale. Civil Code section 3412 provides, “A written instrument, in respect to which there
is a reasonable apprehension that if left outstanding it may cause serious injury to a
person against whom it is void or voidable, may, upon his application, be so adjudged,
and ordered to be delivered up or canceled.”
Obviously, the initial deed of trust was not void, since Bustamante has
admitted that he borrowed money from Wells Fargo, securing the debt with a deed of
7

trust on the residence. He never alleged he paid this debt. The 2010 notice of default
simply records an undisputed fact: Bustamante defaulted on his loan. He did not allege
he was not in default when the notice was recorded. He has not alleged any facts
showing how recording notices of trustee’s sale injured him. He has not specified the
assignment of deed of trust that should be cancelled, let alone any facts that would
support a cancellation of any one of them.
That leaves the deed upon sale. Although Civil Code section 2924,
subdivision (c), states that the recital of statutory compliance in a trustee’s deed of sale is
“conclusive evidence thereof in favor of bona fide purchasers and encumbrancers for
value and without notice,” we cannot say as a matter of law on this record that U.S. Bank
fits this description. Its involvement in these multiple assignments from Wells Fargo
leaves the question of notice unresolved. (See, e.g., Melendrez v. D & I Investment, Inc.
(2005) 127 Cal.App.4th 1238, 1250-1251 [BFP pays value for property without notice of
adverse interest or any irregularity in sale proceedings].) The fate of this cause of action
depends on Bustamante’s ability to allege a viable cause of action for wrongful
foreclosure, one that would also encompass a cancellation of the trustee’s deed upon sale.
III.

Remaining Causes of Action
A.

Violation of the Homeowner’s Bill of Rights

“The Homeowner Bill of Rights (Civ. Code, §§ 2920.5, 2923.4–2923.7,
2924, 2924.9–2924.12, 2924.15, 2924.17–2924.20) (HBOR), effective January 1, 2013,
was enacted ‘to ensure that, as part of the nonjudicial foreclosure process, borrowers are
considered for, and have a meaningful opportunity to obtain, available loss mitigation
options, if any, offered by or through the borrower’s mortgage servicer, such as loan
modifications or other alternatives to foreclosure.’ (§ 2923.4, subd. (a).)” (Valbuena v.
Ocwen Loan Servicing, LLC (2015) 237 Cal.App.4th 1267, 1272.)
When respondents demurred to the first amended complaint, the court
sustained the demurrer to the cause of action for violation of the HBOR, saying,
8

“[Bustamante] failed to clearly identify the specific statute violated or the specific
conduct that allegedly violated such statute.” The court gave Bustamante leave to amend
his complaint; it would appear obvious that such an amendment for this cause of action
would include allegations of specific misconduct attached to each allegedly violated
statute.
The second amended complaint contained no such allegations. Instead,
Bustamante discusses the statutes in general and once again fails to link a violation of the
statute to specific misconduct. In addition, the HBOR became effective on January 1,
2013; conduct occurring before that date cannot violate the statute. (Civ. Code, § 3;
Myers v. Philip Morris Companies, Inc. (2002) 28 Cal.4th 828, 840-841.) So, for
example, none of the assignments of deed of trust or substitutions of trustee that are
exhibits to the complaint – all of which occurred before January 1, 2013 – could form the
basis of a cause of action for statutory violations.
Bustamante cited the following Civil Code sections in the second amended
complaint as the ones respondents violated: section 2923.5, subdivisions (a) and (b);
section 2923.6, subdivisions (c) and (d); section 2923.7 subdivision (a); section 2924,
subdivision (a)(6); and section 2924.17, subdivisions (a) and (b). Each of these
subdivisions became effective as of January 1, 2013. They do not apply retroactively.
Bustamante therefore had to allege a specific violation of these statutes occurring after
that date. He failed to do so.
On appeal, Bustamante identified only violations of Civil Code sections
2923.5, subdivision (a), and 2924.17, subdivision (a), as having been adequately
6

pleaded. The version of Civil Code section 2923.5, subdivision (a), in effect when the
notice of default was recorded prohibited a mortgagee, trustee, or beneficiary from filing

6

To the extent that he alleged failures to comply with other components of the HBOR, Bustamante
has abandoned them as issues on appeal by failing to submit argument and authority regarding them. (See Behr v.
Redmond (2011) 193 Cal.App.4th 517, 538.)
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(subsequently changed to “recording”) a notice of default until 30 days after “initial
contact” or “due diligence.”
The only notice of default Bustamante alleged was dated December 21,
2010, and recorded on December 23, 2010. Bustamante filed for Chapter 7 bankruptcy
protection on September 15, 2010. The bankruptcy case was closed on July 20, 2011. At
the time the notice of default was recorded, Bustamante was in bankruptcy. Under Civil
Code section 2923.5, subdivision (h)(3), as then effective, subdivision (a) did not apply.
Civil Code section 2924.17, by its terms applies to “a declaration recorded
pursuant to [Civil Code] section 2923.5 or, until January 1, 2018, pursuant to [Civil
Code] section 2923.55, a notice of default, notice of sale, assignment of a deed of trust, or
substitution of trustee . . . or a declaration or affidavit filed in any court relative to a
foreclosure proceeding[.]” This code section became effective on January 1, 2013.
Bustamante has not alleged documents recorded on or after January 1, 2013, that fall into
any of these categories. He has thus failed to allege HBOR violations.
The trial court told Bustamante what he had to allege to overcome
respondents’ demurrer to the cause of action for HBOR violations. Since he did not do it,
the implication is that he cannot. The demurrer was properly sustained to this cause of
action without leave to amend.
B.

Negligence

A cause of action for negligence requires allegations of duty, breach of
duty, causation, and resulting damages. (Ladd v. County of San Mateo (1996) 12 Cal.4th
913, 918.) A financial institution owes no duty of care to a borrower unless its
involvement with the loan exceeds the scope of a conventional lender of money.
(Nymark v. Heart Federal Savings & Loan Assn. (1991) 231 Cal.App.3d 1089.)
Bustamante alleged that the breach of duty respondents committed was
their failure to abide by what he called “the California Bill of Rights Act,” presumably
the HBOR. As we have discussed above, the HBOR did not become effective until
10

January 1, 2013, and Bustamante did not allege any conduct violating the HBOR after
that date, even assuming that a violation of the HBOR constitutes negligence. In
addition, he alleged that respondents “demand[ed] payment on a loan when the fraudulent
chain of assignments and title stripped any authority to collect on the loan” and “fail[ed]
to charge the proper interest and apply payments correctly caus[ing] [Bustamante] to
overpay in interest, penalties, and fees leading to foreclosure.” Demanding payment of a
loan, charging interest, and applying payments are all within the scope of a conventional
lender of money. (See Sierra-Bay Fed. Land Bank Assn. v. Superior Court (1991) 227
Cal.App.3d 318, 334-335.) They do not create a duty of care between borrower and
lender. The demurrer to this cause of action was properly sustained.
C.

Unfair Business Practices

Business and Professions Code section 17200 (Unfair Competition Law,
“UCL”) defines unfair competition as “any unlawful, unfair or fraudulent business act or
practice and unfair, deceptive, untrue or misleading advertising[.]” “‘Because Business
and Professions Code section 17200 is written in the disjunctive, it establishes three
varieties of unfair competition – acts or practices which are unlawful, or unfair, or
fraudulent. . . .’ [Citations.]” (Cel-Tech Communications, Inc. v. Los Angeles Cellular
Telephone Co. (1999) 20 Cal.4th 163, 180.)
Bustamante’s cause of action for unfair business practices concentrates on
the statute’s “fraudulent” prong, alleging that Wells Fargo and U.S. Bank have engaged
in conduct likely to deceive consumers, that is, “unsafe, unsound, and deceptive business
practices with respect to mortgage loan servicing, assignment of notes and deeds of trust,
foreclosure of residential properties and related matters[.]” The “fraudulent” prong of the
UCL requires only a showing that members of the public are likely to be deceived.
Actual deception and reasonable reliance are not necessary. (Lueras v. BAC Home Loans
Servicing, LP (2013) 221 Cal.App.4th 49, 81.)
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Bustamante’s cause of action required him to allege practices that (1) were
likely to deceive members of the public and (2) caused injury to himself and loss of his
money or property. (See Californians for Disability Rights v. Mervyn’s, LLC (2006) 39
Cal.4th 223, 228, 232; Bus. & Prof. Code, § 17204.) He alleged 16 practices, some of
which were duplicates. All of them failed to meet one or the other of the two criteria – or
both – or otherwise failed to support a cause of action.
To take the easiest one first, Bustamante alleged respondents caused false
affidavits regarding mortgages to be filed in state and federal courts. Even if this
allegation is true, these acts are absolutely privileged under Civil Code section 47,
subdivision (b), as publications made in a judicial proceeding. (See Hagberg v.
California Federal Bank (2004) 32 Cal.4th 350, 360-361.) He cannot base a cause of
action on this conduct. The same is true of the allegation that respondents filed
improperly notarized documents in courts.
Bustamante also alleged that respondents instituted improper and premature
foreclosure proceedings to generate unwarranted fees; failed to comply with Civil Code
section 2923.5; failed to comply with the HBOR; misrepresented foreclosure status to
borrowers; filed improperly notarized documents in records offices; initiated foreclosures
without ensuring the necessary documents were endorsed; failed to devote enough staff
or “adequate oversight, internal controls, policies, and procedures, compliance risk
management, internal audit, third party management, and training to comply with the
law” to the foreclosure process; and failed to comply with treasury department orders and
directives.
Bustamante failed to allege, however, how any of these practices caused
injury to him and loss of his money or property. He did not allege that he paid any
unwarranted foreclosure fees. We have already determined that Civil Code section
2923.5 did not apply to Bustamante; at the relevant time, he was in bankruptcy. He could
not have been injured by any failure to comply with this statute. We have also
12

determined that the HBOR did not apply to Bustamante; he has alleged no violation of
the statutes occurring after their effective dates. He has not alleged any injury or loss of
money or property based on a misrepresentation of his foreclosure status, whatever that
may mean. How did respondents’ failure to devote enough staff, oversight, internal
controls, and the rest to the foreclosure process injure him and cost him money? How did
failing to comply with treasury department orders and directives injure him? Bustamante
has alleged no facts linking any of these allegedly fraudulent practices to his injury or the
loss of his money or property.
Similarly, Bustamante has failed to allege practices likely to deceive
members of the public. Demanding payment for nonexistent debts would certainly be
wrong, but it is not deceptive. Most homeowners know whether they have a debt or not.
7

How is failing to disclose a principal in violation of Civil Code section 1095 likely to
deceive members of the public? Moreover, Bustamante did not allege that he lost money
or property as a result of a demand for a nonexistent debt. For example, he did not allege
that he paid a nonexistent debt. Likewise he did not explain how he lost money or
property because respondents failed to disclose a principal. We cannot find a cause of
action here.
Finally, Bustamante alleged a cluster of practices centered on the
foreclosure process. These were: “[e]xecuting and recording false and misleading
documents”; “[e]xecuting and recording documents without the legal authority to do so”;
“[a]cting as beneficiaries and trustees without the legal authority to do so”; and “[f]ailing
to give proper notice of a trustee’s sale and the postponement of the sale . . . .”
Under Civil Code section 2924, subdivision (d)(1), [t]he mailing,
publication, and delivery of notices required” by section 2429 are privileged under Civil
Code section 47. So is the “performance of the procedures set forth” in title 14 (Lien),
7

Civil Code section 1095 provides, “When an attorney in fact executes an instrument transferring
an estate in real property, he must subscribe the name of his principal to it, and his own name as attorney in fact.”
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chapter 2 (Mortgage), article 1 (Mortgages in General) of the Civil Code. (Civ. Code, §
2924, subd. (d)(2).) This privilege covers recording the notices of default (id., § 2924,
subd. (a)(1)), recording the notices of trustee’s sale (id., § 2924, subd. (a)(3), and
postponing the sale. (Id., § 2924g.) Bustamante did not allege any other activities
resulting in loss of his money or property.
The privilege accorded by Civil Code section 47 in this context is a
qualified privilege, applying to publications made “without malice.” (Civ. Code, § 47,
subd. (c); see Kachlon v. Markowitz (2008) 168 Cal.App.4th 316, 335-338 (Kachlon).)
The Civil Code defines “actual malice” as “that state of mind arising from hatred or ill
will toward the plaintiff . . . .” (Civ. Code, § 48a, subd. (4)(d); see Kachlon, supra, 168
Cal.App.4th at p. 336.) Bustamante did not allege any facts supporting a conclusion that
Wells Fargo and U.S. Bank executed and recorded any of the documents he attached to
the pleading or acted during the foreclosure process with hatred or ill will toward him.
He therefore failed to allege facts to overcome the privilege granted to trustees,
mortgagees, and beneficiaries under Civil Code section 2924, subdivision (d).
Bustamante’s allegations in this cause of action comprise a laundry list of
purported lending practices without regard to whether they were either likely to deceive
members of the public or injurious to him. He did not state a cause of action under the
“fraudulent” prong of Business & Profession Code section 17200, and the demurrer was
properly sustained as to this cause of action, without leave to amend after three
unsuccessful tries.
D.

Declaratory Relief

The controversy alleged in the declaratory relief cause of action is the
legality of the foreclosure and the validity of the liens against the residence before
foreclosure. “Declaratory relief operates prospectively to declare future rights, rather
than to redress past wrongs. [Citation.] Where . . . a party has a fully matured cause of
action for money, the party must seek the remedy of damages, and not pursue a
14

declaratory relief claim.” (Canova v. Trustees of Imperial Irrigation Dist. Employee
Pension Plan (2007) 150 Cal.App.4th 1487, 1497.)
Assuming Bustamante can state a cause of action for wrongful foreclosure,
the events of which he complains are in the past. Accordingly, he cannot state a cause of
action for declaratory relief based on these events. (See Orcilla v. Big Sur, Inc. (2016)
244 Cal.App.4th 982, 1014.) The second amended complaint does not allege any future
rights to be adjudicated, and Bustamante has not suggested he bases this cause of action
on any potential future event. The demurrer to the cause of action for declaratory relief
was properly sustained without leave to amend.
DISPOSITION
The judgment is reversed. The matter is remanded to the trial court with
instructions to permit Bustamante to amend his cause of action for wrongful foreclosure
and cancellation of the trustee’s deed upon sale. The order sustaining the demurrers to
the causes of action for HBOR violations, negligence, unfair business practices, and
declaratory relief without leave to amend is affirmed. The parties are to bear their own
costs on appeal.

BEDSWORTH, J.
WE CONCUR:

O’LEARY, P. J.

MOORE, J.
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Laura Saterbak appeals a judgment dismissing her first amended complaint (FAC)
after the sustaining of a demurrer without leave to amend. Saterbak claims the
assignment of the deed of trust (DOT) to her home by Mortgage Electronic Registration
Systems, Inc. (MERS) to Structured Asset Mortgage Investment II Trust 2007-AR7
Mortgage Pass-Through Certificates 2007-AR7 (2007-AR7 trust or Defendant) was
invalid. Arguing the assignment occurred after the closing date for the 2007-AR7 trust,
and that the signature on the instrument was forged or robo-signed, she seeks to cancel
the assignment and obtain declaratory relief. We conclude Saterbak lacks standing and
affirm the judgment.
FACTUAL AND PROCEDURAL BACKGROUND
In April 2007, Saterbak purchased real property on Mount Helix Drive, La Mesa,
California through a grant deed. She executed a promissory note (Note) in May 2007, in
the amount of $1 million, secured by the DOT. The DOT named MERS as the
beneficiary, "solely as nominee for Lender and Lender's successors and assigns." It
acknowledged MERS had the right "to exercise any or all of those interests, including,
but not limited to, the right to foreclose and sell the Property."
On December 27, 2011, MERS executed an assignment of the DOT to "Citibank,
N.A. as Trustee for [2007-AR7 trust]." The assignment was recorded nearly a year later,
on December 17, 2012. It is this assignment that Saterbak challenges. The 2007-AR7
trust is a real estate mortgage investment conduit (REMIC) trust; its terms are set forth in
a pooling and servicing agreement (PSA) for the trust, which is governed under New
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York law. Pursuant to the PSA, all loans had to be transferred to the 2007-AR7 trust on
or before its September 18, 2007, closing date.
Saterbak fell behind on her payments. On December 17, 2012, Citibank N.A.
substituted and appointed National Default Servicing Corporation (NDS) as trustee under
the DOT. The substitution of trustee form was executed by JPMorgan Chase Bank, N.A.
(hereafter Chase) as attorney-in-fact for Citibank N.A., trustee for the 2007-AR7 trust.
NDS recorded a notice of default on December 17, 2012. By that point, Saterbak had
fallen $346,113.99 behind in payments. On March 19, 2013, NDS recorded a notice of
trustee's sale, scheduling a foreclosure sale for April 10, 2013. By that point, Saterbak
owed an estimated $1,600,219.13.1
Saterbak filed suit in January 2014. She alleged the DOT was transferred to the
2007-AR7 trust four years after the closing date for the security, rendering the assignment
invalid. She further alleged the signature on the assignment document was robo-signed
or a forgery. She sought to cancel the assignment as a "cloud" on her title pursuant to
Civil Code2 section 3412. She also sought declaratory relief that the same defects
rendered the assignment void.
In May 2014, the trial court sustained Chase's demurrer. It held Saterbak lacked
standing to sue based on alleged noncompliance with the PSA for 2007-AR7 trust

1
The parties do not dispute Saterbak is in arrears on her debt obligations and a
foreclosure sale has yet to take place.
2

All further statutory references are to the Civil Code unless otherwise specified.
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because she did not allege she was a party to that agreement. The court granted Saterbak
leave to amend to plead a different theory for cancellation of the DOT.
Saterbak filed the FAC in May 2014. The FAC asserted the same causes of action
for cancellation of the assignment and declaratory relief premised on the same theories of
untimely securitization of the DOT and robo-signing. However, it claimed it
"emphatically does not within this action seek to challenge . . . any Foreclosure
Proceedings and or Trustee's Sale."
Chase demurred and requested judicial notice of the following instruments: the
DOT, the corporate assignment DOT, substitution of trustee, notice of default, and notice
of trustee sale. The trial court granted Chase's request for judicial notice and sustained its
demurrer. The court held, "Despite the arguments made by Plaintiff, the FAC does, in
fact, allege that the assignment is void because the loan was not moved into the
securitized trust in a timely manner." As it had previously, the court held Saterbak lacked
standing to sue based on alleged noncompliance with the PSA, as she was not a party to
that agreement. The court also rejected Saterbak's robo-signing theory for lack of
standing, stating she had not alleged that she "relied" on the assignment or sustained
injury from it. The court denied leave to amend, noting the FAC was Saterbak's second
attempt and concluding there was no possibility she could remedy her standing
deficiencies through amendment.
The court entered judgment for Chase on August 12, 2014. Saterbak timely
appealed.

4

DISCUSSION
"On appeal from a judgment of dismissal entered after a demurrer has been
sustained, this court reviews the complaint de novo to determine whether it states a cause
of action. [Citation.] We assume the truth of all material facts properly pleaded, but not
contentions, deductions or conclusions of fact or law." (Folgelstrom v. Lamps Plus, Inc.
(2011) 195 Cal.App.4th 986, 989-990.) We may consider matters that are properly
judicially noticed. (Four Star Electric, Inc. v. F & H Construction (1992) 7 Cal.App.4th
1375, 1379.)
"If the trial court has sustained the demurrer, we determine whether the complaint
states facts sufficient to state a cause of action. If the court sustained the demurrer
without leave to amend, as here, we must decide whether there is a reasonable possibility
the plaintiff could cure the defect with an amendment. [Citation.] If we find that an
amendment could cure the defect, we conclude that the trial court abused its discretion
and we reverse; if not, no abuse of discretion has occurred. [Citation.] The plaintiff has
the burden of proving that an amendment would cure the defect." (Schifando v. City of
Los Angeles (2003) 31 Cal.4th 1074, 1081.)
Central to this appeal is whether as a borrower, Saterbak has standing to challenge
the assignment of the DOT on grounds that it does not comply with the PSA for the
securitized instrument. A similar issue is currently pending before the California
Supreme Court in Yvanova v. New Century Mortgage Corp. (2014) 226 Cal.App.4th 495,
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review granted August 27, 2014, S218973 (Yvanova I).3 Based on the current state of the
law, we conclude Saterbak lacks standing to challenge the assignment as invalid under
the PSA or the product of robo-signing. For the reasons discussed below, the trial court
properly sustained Defendant's demurrer to the FAC without leave to amend.
I. STANDING
A. Saterbak Bears the Burden to Demonstrate Standing
"Standing is a threshold issue, because without it no justiciable controversy
exists." (Iglesia Evangelica Latina, Inc. v. Southern Pacific Latin American Dist. of the
Assemblies of God (2009) 173 Cal.App.4th 420, 445.) "Standing goes to the existence of
a cause of action." (Apartment Assn. of Los Angeles County, Inc. v. City of Los Angeles
(2006) 136 Cal.App.4th 119, 128.) Pursuant to Code of Civil Procedure section 367,
"[e]very action must be prosecuted in the name of the real party in interest, except as
otherwise provided by statute."
Saterbak contends the 2007-AR7 trust bears the burden of proving the assignment
in question was valid. This is incorrect. As the party seeking to cancel the assignment
3
The California Supreme Court is reviewing this issue: "In an action for wrongful
foreclosure on a deed of trust securing a home loan, does the borrower have standing to
challenge an assignment of the note and deed of trust on the basis of defects allegedly
rendering the assignment void?" (Yvanova v. New Century Mortgage Corp. (2014) 331
P.3d 1275 (Yvanova II).) Unlike this case, Yvanova involved a challenge to a foreclosure
sale that had already occurred. (Yvanova I, supra, 226 Cal.App.4th at p. 498.) However,
the Supreme Court also granted review in Keshtgar v. U.S. Bank, N.A., review granted
October 1, 2014, S220012, which involved a preforeclosure challenge based on alleged
deficiencies in the assignment of the deed of trust. The Supreme Court has deferred the
appeal in Keshtgar pending disposition of Yvanova I. (Keshtgar v. U.S. Bank, N.A.
(2014) 334 P.3d 686.)
6

through this action, Saterbak "must be able to demonstrate that . . . she has some such
beneficial interest that is concrete and actual, and not conjectural or hypothetical."
(Holmes v. California Nat. Guard (2001) 90 Cal.App.4th 297, 315.)
Saterbak's authorities do not suggest otherwise. She cites Fontenot, but that case
actually held "MERS did not bear the burden of proving a valid assignment"—instead,
"the burden rested with plaintiff affirmatively to plead facts demonstrating the
impropriety." (Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 270
(Fontenot).) Saterbak also cites Cockerell and Neptune, but those cases merely held that
an assignee who files suit to enforce an assigned right bears the burden of proving a valid
assignment. (Cockerell v. Title Ins. & Trust Co. (1954) 42 Cal.2d 284, 292; Neptune
Society Corp. v. Longanecker (1987) 194 Cal.App.3d 1233, 1242.)
B. Saterbak Lacks Standing to Challenge the Assignment
Saterbak alleges the DOT was assigned to the 2007-AR7 trust in an untimely
manner under the PSA. Specifically, she contends the assignment was void under the
PSA because MERS did not assign the DOT to the 2007-AR7 trust until years after the
closing date. Saterbak also alleges the signature of "Nicole M. Wicks" on the assignment
document was forged or robo-signed.
These theories fail because Saterbak has not shown that she has standing to
challenge the 2007-AR7 trust's claim to title. "As an unrelated third party to the alleged
securitization, . . . [Saterbak] lacks standing to enforce any agreements, including the
investment trust's pooling and servicing agreement, relating to such transactions."
(Jenkins v. JPMorgan Chase Bank, N.A. (2013) 216 Cal.App.4th 497, 515 (Jenkins).)
7

Even were we to assume the assignment was invalid, the true victim was not Saterbak but
the original lender, which suffered the unauthorized loss of the security tied to its
promissory note.
Jenkins is instructive. In that case, a borrower brought a preemptive action to
challenge a defendant's ability to foreclose. "The crux of Jenkins's lawsuit [was] based
on her theory her loan was pooled with other home loans in a securitized investment trust,
which is purportedly now managed by B of A, as the acting trustee, without proper
compliance with the investment trust's pooling and servicing agreement." (Jenkins,
supra, 216 Cal.App.4th at p. 505.) The borrower sought an order declaring the untimely
assignment of the promissory note to the investment trust " 'void and a legal nullity.' "
(Id. at p. 511.) However, the court held she could not show an actual controversy
between herself and the defendant. Even if an improper securitization (or any other
invalid assignment of the promissory note) occurred, the court concluded the relevant
parties were the transferors and transferees of the note. Therefore, Jenkins lacked
standing to enforce the pooling and servicing agreement, as "an unrelated third party to
the alleged securitization." (Id. at pp. 514-515.) Moreover, "Jenkins [was] not the victim
of such invalid transfers because her obligations under the note remained unchanged."
(Ibid.)
Here, the relevant parties to the assignment were MERS and the 2007-AR7 trust.
Even if the DOT was transferred to the 2007-AR7 trust after the closing date specified in
the PSA, Saterbak is an "unrelated third party to the alleged securitization" and lacks
standing to enforce the PSA. (Jenkins, supra, 216 Cal.App.4th at p. 515.) She likewise
8

lacks standing to challenge the assignment on robo-signing grounds because she is a
nonparty to the assignment whose rights were not affected by it.
Critically, Saterbak cannot show she was the victim of any invalid transfer
because her obligations under the note remained unchanged. (Jenkins, supra, 216
Cal.App.4th at p. 515.) "Absent any prejudice, [borrowers] have no standing to complain
about any alleged lack of authority or defective assignment." (Siliga v. Mortgage
Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 85 (Siliga).) There is
no prejudice to Saterbak because "an assignment merely substituted one [trustee] for
another, without changing her obligations under the note." (Fontenot, supra, 198
Cal.App.4th at p. 272 [no prejudice from assignment of note]; Herrera v. Federal
National Mortgage Assn. (2012) 205 Cal.App.4th 1495, 1507 (Herrera) [same]; see
Siliga, supra, at p.85 [no prejudice, and hence no standing, where borrowers did not
dispute they were in default and assignment did not change their debt obligations].)4
Saterbak cites Glaski v. Bank of America (2013) 218 Cal.App.4th 1079, which
held that a borrower could challenge a nonjudicial foreclosure based on alleged defects in
the assignment pursuant to a securitized trust's pooling and servicing agreement.

4
A federal district court reached the same conclusion in Saterbak's parallel case
against the loan servicer. (Saterbak v. National Default Servicing Corp. (S.D.Cal. Oct. 1,
2015, Civ. No. 15-CV-956-WQH-NLS) 2015 WL 5794560, at *7 ["Plaintiff was not
party to the assignment of the deed of trust, and her rights were not affected by it.
Plaintiff's obligations under the Deed of Trust were only affected by the
assignment . . . insofar as they altered the party to whom the Plaintiff was obliged.
Therefore, Plaintiff does not have standing to challenge the securitization of her loan or
any subsequent assignment of the Deed of Trust."].)
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However, no California court has followed Glaski on this point, and the New York case
upon which Glaski relied has been overturned. (Wells Fargo Bank, N.A. v. Erobobo
(N.Y. App. Div. 2015) 127 A.D.3d 1176, 1178 ["Erobobo, as a mortgagor whose loan is
owned by a trust, does not have standing to challenge the plaintiff's possession or status
as assignee of the note and mortgage based on purported noncompliance with certain
provisions of the PSA"]; see Rajamin v. Deutsche Bank Nat'l Trust Co. (2d Cir. 2014)
757 F.3d 79, 86-87 [rejecting Glaski's interpretation of New York law].) We conclude
Jenkins, supra, 216 Cal.App.4th 497 is the more persuasive authority and decline to
follow Glaski. Saterbak lacks standing to challenge alleged defects in the MERS
assignment of the DOT to the 2007-AR7 trust.
C. The DOT Does Not Confer Standing
Saterbak argues "clear language" in the DOT and "the rules of adhesion contracts"
confer standing. We disagree. In signing the DOT, Saterbak agreed the Note and DOT
could be sold "one or more times without prior notice." She further agreed:
"Borrower understands and agrees that MERS holds only legal title
to the interests granted by Borrower in this Security Instrument, but,
if necessary to comply with law or custom, MERS (as nominee for
Lender and Lender's successors and assigns) has the right: to
exercise any or all of those interests, including, but not limited to,
the right to foreclose and sell the Property; and to take any action
required of Lender including, but not limited to, releasing and
canceling this Security Instrument."5
5
As the court explained in Fontenot: "MERS is a private corporation that
administers a national registry of real estate debt interest transactions. Members of the
MERS System assign limited interests in the real property to MERS, which is listed as a
grantee in the official records of local governments, but the members retain the
promissory notes and mortgage servicing rights. The notes may thereafter be transferred
10

"The authority to exercise all of the rights and interests of the lender necessarily includes
the authority to assign the deed of trust." (Siliga, supra, 219 Cal.App.4th at p. 84; see
Herrera, supra, 205 Cal. App.4th at p. 1504 [interpreting language identical to Saterbak's
DOT to give MERS "the right to assign the DOT"].) The federal court adjudicating
Saterbak's parallel case against her loan servicer cited the above-quoted language in the
DOT to reject the same securitization theory proffered here. (Saterbak v. National
Default Servicing Corp., supra, 2015 WL 5794560, at *7.)
Saterbak nevertheless points to language in the DOT that only the "Lender" has
the power to declare default and foreclose, while the "Borrower" has the right to sue prior
to foreclosure in order to " 'assert the non-existence of a default or any other defense of
Borrower to acceleration and sale.' " But these provisions do not change her standing
obligations under California law; they merely give Saterbak the power to argue any
defense the borrower may have to avoid foreclosure. As a nonparty to the assignment,
Saterbak cannot challenge the assignment as invalid under the PSA. (Jenkins, supra, 216
Cal.App.4th at p. 515.)
Saterbak also points to the presuit notice provisions in the DOT to argue the DOT
contemplates her action. She quotes language in the DOT requiring the Borrower and
Lender to provide notice and a reasonable opportunity to repair before "any judicial
among members without requiring recordation in the public records. [Citation.] [¶]
Ordinarily, the owner of a promissory note secured by a deed of trust is designated as the
beneficiary of the deed of trust. [Citation.] Under the MERS System, however, MERS is
designated as the beneficiary in deeds of trust, acting as 'nominee' for the lender, and
granted the authority to exercise legal rights of the lender." (Fontenot, supra, 198
Cal.App.4th at p. 267.)
11

action . . . that arises from the other party's actions pursuant to this Security Instrument."
However, by Saterbak's own theory, her action does not arise "pursuant to this Security
Instrument"; it is premised instead on a violation of the PSA. The presuit notice
provisions in the DOT do not contemplate her action.
Finally, Saterbak contends the deed of trust is an adhesion contract, and, therefore,
restrictive language that "deprives a borrower of the right to argue her loan has been
invalidly assigned" must be "conspicuous and clear." She claims, "If the assignment
clause was intended by the drafter to cutoff the borrower's right to challenge the
assignment, it should have used clear language to that effect. It did not." As a rule,
"contracts of adhesion are generally enforceable according to their terms, [but] a
provision contained in such a contract cannot be enforced if it does not fall within the
reasonable expectations of the weaker or 'adhering' party." (Fischer v. First Internat.
Bank (2003) 109 Cal.App.4th 1433, 1446 (Fischer).) However, "[b]ecause a promissory
note is a negotiable instrument, a borrower must anticipate it can and might be transferred
to another creditor" (Fontenot, supra, 198 Cal.App.4th at p. 272), together with the deed
of trust securing it. Saterbak "irrevocably grant[ed] and convey[ed]" the Mount Helix
property to the Lender; recognized that MERS (as nominee) had the right "to exercise
any or all" of the interests of the Lender; and agreed that the Note, together with the
DOT, could be sold one or more times without notice to her. There is no reasonable
expectation from this language that the parties intended to allow Saterbak to challenge
future assignments made to unrelated third parties. (Cf. Fischer, supra, 109 Cal.App.4th
at pp. 1448-1449 [holding there was a triable issue of fact "as to whether the parties
12

mutually intended to permit cross-collateralization" on two separate loans, given
ambiguity between the broadly worded dragnet clause and a " 'Related Document[]' "
incorporated by reference into the loan agreement as to whether the parties mutually
intended it].)6
The crux of Saterbak's argument is that she should be able to bring a preemptive
action to determine whether the 2007-AR7 trust may initiate a nonjudicial foreclosure.
She argues, "If the alleged 'Lender' is not the true 'Lender,' " it "has no right to order a
foreclosure sale." However, California courts do not allow such preemptive actions
because they "would result in the impermissible interjection of the courts into a
nonjudicial scheme enacted by the California Legislature." (Jenkins, supra, 216
Cal.App.4th at p. 513; see Gomes v. Countrywide Home Loans, Inc. (2011) 192
Cal.App.4th 1149, 1156 (Gomes) ["California's nonjudicial foreclosure law does not
provide for the filing of a lawsuit to determine whether MERS has been authorized by the
holder of the Note to initiate a foreclosure"].) As the court reasoned in Gomes:
"[The borrower] is not seeking a remedy for misconduct. He is
seeking to impose the additional requirement that MERS
demonstrate in court that it is authorized to initiate a foreclosure.
. . . [S]uch a requirement would be inconsistent with the policy
6
Saterbak also cites Haynes v. Farmers Ins. Exchange (2004) 32 Cal.4th 1198,
which involved a dispute over auto insurance coverage. The court stated the general rule
that "to be enforceable, any [insurance] provision that takes away or limits coverage
reasonably expected by an insured must be 'conspicuous, plain and clear.' " (Id. at
p. 1204, italics added.) Even if Haynes were relevant to the current context, there is no
reasonable expectation created in the DOT that Saterbak would have the power to
challenge assignments made to unrelated third parties. (Fontenot, supra, 198
Cal.App.4th at p. 272.)
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behind nonjudicial foreclosure of providing a quick, inexpensive and
efficient remedy." (Gomes, supra, at p. 1154, fn. 5.)7
D. Section 3412 Does Not Change Saterbak's Standing Obligations
Saterbak seeks to cancel the assignment pursuant to section 3412. She argues that
to withstand a demurrer, she merely needs to allege the assignment was void or voidable
and that it could cause serious injury. We disagree; nothing in section 3412 changes
Saterbak's standing obligations.
To state a cause of action under section 3412, Saterbak must allege the assignment
was void or voidable against her. (§ 3412 ["A written instrument, in respect to which
there is reasonable apprehension that if left outstanding it may cause serious injury to a
person against whom it is void or voidable, may, upon his application, be so adjudged,
and ordered to be delivered up or canceled"], italics added; see also Johnson v. PNC
Mortg. (N.D.Cal. 2015) 80 F.Supp.3d 980, 990 (Johnson III) [section 3412 requires "the
challenged instrument be void or voidable against the party seeking to cancel it"].)
Johnson III dismissed a similar cause of action under section 3412 because the plaintiffs,
borrowers like Saterbak, failed to "allege a plausible case that the assignment is 'void or
voidable' against them." (Johnson III, supra, at p. 990.) Here, Saterbak fails to state a

7
Saterbak misconstrues Gomes in claiming the case holds "that a borrower can
challenge the power of an alleged loan purchaser to foreclose if [the borrower] can allege
specific facts showing the assignment is invalid." As discussed, Gomes holds that under
California law, plaintiffs may not bring preemptive actions to challenge a defendant's
power to foreclose. (Gomes, supra, 192 Cal.App.4th at p. 1156.)
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cause of action under section 3412 because she cannot allege that MERS's assignment of
the DOT to the 2007-AR7 trust was void or voidable against her.
Saterbak also fails to allege "serious injury." She argues she "faces the prospect of
losing her home due to the actions of an entity that has no power to foreclose because it
does not own her [DOT]." However, even if the assignment was invalid, it could not
"cause serious injury" because her obligations under the Note remained unchanged.
(§ 3412, italics added).)
We again find support in Johnson III, supra, 80 F.Supp.3d 980. Borrowers in that
case sought to cancel an invalid assignment of their deed of trust, claiming it cast a
shadow on their title and continued to ruin their credit. The court rejected this theory of
"serious injury" under section 3412 because nothing about the alleged infirmities in the
assignment or notice documents changed the borrowers' payment obligations, and the
borrowers did not deny they had defaulted. The court concluded: "It is not really the
assignment, then, or its challenged provenance, that has stained their credit report. It is
the fact that they defaulted." (Johnson III, at p. 989.) Likewise, here, the allegedly
defective assignment did not alter Saterbak's payment obligations under the Note.
Saterbak does not deny she defaulted or that her debt remains in arrears. Consequently,
she cannot demonstrate how the allegedly invalid assignment could "cause serious
injury" within the meaning of section 3412 if left outstanding. (§ 3412, italics added.)
More fundamentally, nothing in section 3412 changes Saterbak's standing
obligations under California law. As discussed in detail above, "[a]bsent any prejudice,
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[borrowers] have no standing to complain about any alleged lack of authority or defective
assignment." (Siliga, supra, 219 Cal.App.4th at p. 85.)
E. The Homeowner Bill of Rights Does Not Confer Standing
For the first time on appeal, Saterbak relies on the California Homeowner Bill of
Rights (HBOR) to claim standing. She argues sections 2924.17 and 2924.12 allow her to
challenge the alleged defects in MERS's assignment of the DOT to the 2007-AR7 trust.
In relevant part, section 2924.17, subdivision (a), provides an "assignment of a deed of
trust . . . shall be accurate and complete and supported by competent and reliable
evidence." Section 2924.12, subdivisions (a) and (b) allow borrowers to bring an action
for damages or injunctive relief for "a material violation of Section . . . 2924.17."
As Saterbak acknowledges, the HBOR went into effect on January 1, 2013.
(§ 2923.4.) The FAC alleges the DOT was assigned on December 27, 2011, and
recorded on December 17, 2012. Saterbak fails to point to any provision suggesting that
the California Legislature intended for the HBOR to apply retroactively. (Myers v. Philip
Morris Companies, Inc. (2002) 28 Cal.4th 828, 841 ["California courts comply with the
legal principle that unless there is an 'express retroactivity provision, a statute will not be
applied retroactively unless it is very clear from extrinsic sources that the
Legislature . . . must have intended a retroactive application' "].) Therefore, we conclude
the HBOR does not grant Saterbak new rights on appeal.8

8
Saterbak contends the notice of trustee's sale was recorded after the HBOR went
into effect. However, the FAC challenges MERS's assignment of the DOT to the 2007AR7 trust, not the notice of trustee's sale. We further reject Saterbak's argument that the
16

Even were it otherwise, there is no basis to conclude the HBOR has dispensed
with standing requirements under California law. For example, section 2924.12
authorizes a borrower to enjoin a "material" violation of section 2924.17. Saterbak fails
to allege any violation that was material. We agree with the analysis in Johnson v. PNC
Mortgage (N.D.Cal. Aug. 12, 2014, Civ. No. C 14-02976 LB) 2014 WL 3962662, at *13
(Johnson I):
"[E]ven if Plaintiff[] were correct, and the assignment was a sham,
the assignment would not have changed [her] payment obligations.
It would have affected the lender and notice to future encumbrancers
and purchasers (not Plaintiff[]). [Citation.] The court might reach a
different result if, for example, Plaintiff[] contested the validity of
the underlying debt or were a party to the assignment. [Citations.]
On this record, however, the court finds that even if there were a
violation [of the HBOR], it was immaterial."9
In summary, for all the reasons discussed above, we conclude Saterbak lacks
standing to challenge MERS's assignment of the DOT to the 2007-AR7 trust.

HBOR "overruled" Jenkins and cases citing it: Jenkins was decided after the HBOR went
into effect. (Jenkins, supra, 216 Cal.App.4th 497 [decided May 17, 2013].)
9
Saterbak contends if she were to lack standing, section 2924.17 would become a
"nullity." To the contrary, this ruling does not impact the ability of a government entity
to pursue civil or administrative remedies pursuant to section 2924.17, subdivision (c).
Moreover, Saterbak's interpretation would render section 2924.12 a nullity, by reading
the word "material" out of the statute. (Johnson v. PNC Mortg. (N.D.Cal. Nov. 21, 2014,
Civ. No. C 14-02976 LB) 2014 WL 6629585, at *9-*10 (Johnson II) ["The court thinks
that it is the Johnsons' position that makes part of § 2924.19 nugatory. They would read
the term 'material' out of § 2924.19. The legislature could have made any 'violation' of
the robo-signing law actionable; but it made actionable only 'material violation[s]' "].)
Saterbak tries to distinguish Johnson III, supra, 80 F.Supp.3d at page 990 by claiming it
did not involve claims under section 2924.17. Actually, it did, but the court dismissed
these claims in its rulings on prior complaints. (See Johnson I, supra, 2014 WL
3962662, at *13-*14; Johnson II, supra, at *9-*10.)
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II. TENDER
A cause of action to cancel a written instrument under section 3412 sounds in
equity. As a result, a debtor must generally allege tender or offer of tender of the
amounts borrowed as a prerequisite to such claims. The tender requirement "is based on
the theory that one who is relying upon equity in overcoming a voidable sale must show
that he is able to perform his obligations under the contract so that equity will not have
been employed for an idle purpose." (Dimock v. Emerald Properties (2000) 81
Cal.App.4th 868, 878, italics omitted.) However, the tender rule is not absolute. Tender
is not required to cancel a written instrument that is void and not merely voidable, as a
void instrument is a "nullity with no force or effect as opposed to one which may be set
aside." (Id. at p. 876; see Smith v. Williams (1961) 55 Cal.2d 617, 620-621 [offer to
restore not required in an action to cancel a void instrument under section 3412].)
Thus, a basic question is whether the alleged deficiencies in the assignment
rendered MERS's assignment of the DOT to the 2007-AR7 trust void or voidable.
Whereas "minor or technical defects" would not render a foreclosure sale void,
substantial defects, "such as when there has been a failure to give notice of sale to the
trustor or to specify the correct default in the notice of default," would. (Ram v. OneWest
Bank, FSB (2015) 234 Cal.App.4th 1, 11.) "Similarly, a sale is rendered void when the
foreclosure sale is conducted by an entity that lacks authority to do so." (Ibid.)
Ram is a wrongful foreclosure case. Where, as here, the foreclosure sale has yet to
occur, Saterbak is correct that courts typically have not required tender. (See, e.g.,
Pfeifer v. Countrywide Home Loans, Inc. (2012) 211 Cal.App.4th 1250, 1280; Intengan
18

v. BAC Home Loans Servicing, LP (2013) 214 Cal.App.4th 1047, 1053-1054; Mabry v.
Superior Court (2010) 185 Cal.App.4th 208, 225; Fonteno v. Wells Fargo Bank, N.A.
(2014) 228 Cal.App.4th 1358, 1373-1374.) Because we affirm the judgment on standing
grounds, we do not decide whether Saterbak was required to plead the ability or
willingness to tender to cancel the assignment pursuant to section 3412.
III. LEAVE TO AMEND
We must also consider whether Saterbak has demonstrated a reasonable
probability that she could cure the defects that we have identified. (Schifando v. City of
Los Angeles, supra, 31 Cal.4th at p. 1081.) Saterbak contends she could amend her
complaint to "argue that the language in her [DOT] gives her the right to attack a void
assignment of her loan." As discussed in detail above, we conclude the DOT does not
confer this right. Because Saterbak has not shown how she could remedy her lack of
standing to challenge MERS's assignment of the DOT to the 2007-AR7 trust, we
conclude the trial court properly sustained Defendant's demurrer to the FAC without
leave to amend.
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DISPOSITION
The judgment is affirmed. Respondent 2007-AR7 trust shall recover its costs on
appeal.

MCCONNELL, P. J.
WE CONCUR:

HALLER, J.

MCINTYRE, J.
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OPINION AND ORDER

KATHERINE POLK FAILLA, District Judge:
Stripped of its technical jargon, this case is about whether a nearly
decade-old defaulted mortgage loan remains enforceable. Plaintiffs Vito and
Marion Costa argue that the applicable six-year statute of limitations has
expired and that they are therefore entitled to the cancellation and discharge of
their mortgage loan. Defendants, the loan trustee and the servicer, maintain
that the limitations period has not expired because it had not started prior to
this action or, if it had, it was tolled or renewed; thus, foreclosure is warranted.
Even if their foreclosure claim is time-barred, however, Defendants still seek to
recoup their expenses in maintaining the property over the past decade. The
parties filed cross-motions for summary judgment pursuant to Federal Rule of
Civil Procedure 56 following the close of discovery. For the reasons that follow,
Plaintiffs’ motion is granted and Defendants’ motion is denied.

Dockets.Justia.com

BACKGROUND 1
A.

Factual Background 2
1.

The Costas’ Mortgage Loan

Plaintiffs own the property located at 60 Interlaken Avenue in New
Rochelle, New York (the “Property”). (Pl. 56.1 ¶ 1). On May 9, 2006, Vito took
out a mortgage loan with IndyMac Bank F.S.B. (“IndyMac”) as nominal lender
in the amount of $544,000 (the “Loan”). (Id. at ¶ 17). To accomplish this, Vito
executed a note to IndyMac in that amount (the “Note”), and both Vito and

1

The facts in this Opinion are drawn from the parties’ submissions in connection with
the cross-motions for summary judgment, including Plaintiffs’ Local Rule 56.1
Statement (“Pl. 56.1” (Dkt. #37)); Defendants’ opposition to this statement (“Def. 56.1
Opp.” (Dkt. #44)); Defendants’ own Local Rule 56.1 Statement (“Def. 56.1” (Dkt. #43));
Plaintiffs’ combined opposition to this statement and their own supplemental statement
(“Pl. 56.1 Opp.” (Dkt. #50)); and Defendants’ opposition to Plaintiffs’ supplemental
statement (“Def. 56.1 Supp. Opp.” (Dkt. #54)). In addition, the Court has drawn on
various declarations and affirmations from attorneys and witnesses, along with the
exhibits thereto (cited using the convention “[Name] [Decl. or Aff.]” (Dkt. #38, 39, 4649, 52, 55)). In many cases, the parties have marked the same documents as exhibits;
in such instances, the Court will provide only one citation to the document.
Citations to a party’s Local Rule 56.1 Statement incorporate by reference the
documents cited therein. Where facts stated in a party’s Local Rule 56.1 Statement are
supported by testimonial or documentary evidence, and denied with only a conclusory
statement by the other party, the Court finds such facts to be true. See Local Rule
56.1(c), (d).
For convenience, the Court will refer to Plaintiffs’ brief in support of their motion for
summary judgment as “Pl. Br.” (Dkt. #41); Defendants’ combined brief opposing
Plaintiffs’ motion and supporting Defendants’ own cross-motion for summary judgment
as “Def. Br.” (Dkt. #45); Plaintiffs’ combined brief replying in further support of their
own motion and opposing Defendants’ motion as “Pl. Reply” (Dkt. #51); and Defendants’
combined brief sur-replying in opposition to Plaintiffs’ motion and replying in support of
their own motion as “Def. Reply” (Dkt. #53). Further, the Court will refer to the First
Amended Complaint as “FAC” (Dkt. #14), and Defendants’ Answer and Counterclaims to
the FAC as “Ans.” (Dkt. #18).
The Court occasionally refers to the Costas collectively (e.g. “the Costas’ Loan,” “the
Costas’ Default”), but it recognizes that only Vito Costa is named in the note, while both
Vito and Marion Costa are named in the mortgage. As appropriate, the Court refers to
the Plaintiffs by their first names throughout this Opinion.

2

Unless otherwise indicated, none of the facts set forth in this section is genuinely in
dispute.

2

Marion secured the Note by granting a corresponding mortgage on the Property
(the “Mortgage,” and collectively, the “Loan Instruments”) to Mortgage
Electronic Registration Systems, Inc. (“MERS”) as nominee for IndyMac. (Id. at
¶¶ 12, 17, 30; Steiner Decl., Ex. E (Note); id., Ex. D (Mortgage)). 3 The
adjustable-rate Note, which IndyMac endorsed in blank, has an initial yearly
interest rate of 2.85% and an interest-rate cap of 9.95%. (Pl. 56.1 ¶¶ 18, 22).

3

The Mortgage appears to have been recorded in the Westchester County Clerk’s Office
on November 5, 2007. (Def. 56.1 ¶ 4; Steiner Decl., Ex. D (Mortgage)). IndyMac acted
as servicer of the Loan pursuant to an August 1, 2006 Pooling and Servicing Agreement
(the “PSA”). (Pl. 56.1 ¶ 27). The PSA is between GS Mortgage Securities Corporation, as
Depositor, Wells Fargo Bank, N.A., as Securities Administrator and Master Servicer,
and Deutsche Bank National Trust Company (“DB”), as Trustee and Custodian. (Ward
Decl. ¶ 11; Steiner Decl., Ex. C). An Amended and Restated Servicing Agreement
between Goldman Sachs Mortgage Company and IndyMac, dated November 1, 2005,
also governed IndyMac’s servicing of the Loan. (See Steiner Decl., Ex. G; Plaintiffs’
Request to Take Judicial Notice, Ex. AR, AT; see also Tr. of June 8, 2016 Discovery
Dispute Conf., Dkt. #61, at 11:4-12:8). After IndyMac Bank F.S.B. failed in July 2011,
its successor as servicer was IndyMac Mortgage Services, a division of OneWest, until
June 2014, when servicing was transferred to Specialized Loan Servicing LLC (“SLS”).
(See Steiner Decl., ¶ 12, Ex. K; Def. 56.1 ¶ 24; see also Def. Br. 5; Pl. Reply 1 n.1). The
Court recognizes that IndyMac Bank F.S.B. and IndyMac Mortgage Services were two
different servicers for the Loan. Because this Opinion’s statute of limitations analysis is
not materially affected by which IndyMac entity was the valid servicer at a given time,
the Court refers to both entities as “IndyMac” for ease of reference.
Moreover, a series of assignments and corrective assignments of the Mortgage were
executed between March 2008 and June 2015 leading back to DB, with both parties
under the misimpression that DB was not in possession of the Note and Mortgage during
that entire period. (See Ward Decl., ¶¶ 7-9; Pl. 56.1 ¶¶ 35-42; see also FAC ¶¶ 12-18;
Ans. ¶¶ 4-6; Def. Br. 15 n.4). In fact, however, the parties learned during discovery in
this action that DB had maintained possession of the Note and Mortgage since May 18,
2006, just over a week after the Loan closing. (See, e.g., Ward Decl., ¶ 10). The details of
this chain of assignments, and the reality of DB’s long-term possession of the Note and
Mortgage, may have implications for whether a 2008 foreclosure action brought by
IndyMac was legally effective in accelerating the Loan and allowing the statute of
limitations to accrue. Defendants contend that the foreclosure action was legally
ineffective in this regard. (See, e.g., Def. Br. 14 (“IndyMac Bank could not have
accelerated the mortgage debt on March 20, 2008, irrespective of the allegations
advanced in its foreclosure complaint … [because] IndyMac Bank was not the holder of
the Note and Mortgage at the time the 2008 Foreclosure was commenced.”)). Plaintiffs
meanwhile contend that the PSA and Servicing Agreement conferred the requisite
authority on IndyMac to render the foreclosure-action acceleration effective. (See, e.g.,
Pl. Br. 9-11; Pl. Reply 4). As will be demonstrated infra, however, the Court finds that
the Loan was accelerated by a different, earlier means, and therefore the Court does not
reach the issue of whether the foreclosure action accelerated the Loan.

3

Defendant Deutsche Bank National Trust Company (“DB”) is a National
Banking Association with its principal place of business in Los Angeles,
California. (Pl. 56.1 ¶ 2). DB is the Trustee for GSR Mortgage Loan Trust
2006-OA1, Mortgage Pass-Through Certificates, Series 2006-0A1, which owns
the Loan (the “Trust”); DB is being sued in its capacity as Trustee. (Id.; Def.
56.1 ¶ 10).4 Defendant Specialized Loan Servicing LLC (“SLS”) is a Delaware
limited liability company and the current servicer of the Loan. (Pl. 56.1 ¶ 5).
On May 18, 2006, just over a week after the Loan closing, DB took
physical possession of the Note and Mortgage, and maintained possession of
these instruments at a location in Santa Ana, California, until January 7,
2016. (Pl. 56.1 ¶¶ 25-26; Def. 56.1 ¶¶ 5-6; Steiner Decl., Ex. A (Ward Dep.), at
46:8-47:6). On that date, SLS caused DB to transfer the instruments to
Defendants’ counsel in this matter, with whom the instruments remain. (Def.
56.1 ¶ 7; Haber Decl., ¶¶ 2-3).
2.

The Costas’ Loan Default and the 2008 Foreclosure Action

Vito began making monthly payments on the Loan starting in July 2006.
(Costa Decl., ¶ 11). He made seventeen payments through November 2007, but
was unable to make the December 2007 monthly payment or any thereafter.
(Id. at ¶¶ 11, 13; Pl. 56.1 ¶ 43; Def. 56.1 ¶ 11).
On or about February 4, 2008, IndyMac sent Vito a notice notifying him
that the Loan was in default (the “Notice of Default” or the “Notice”). (Pl. 56.1
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DB was incorrectly pled as Trustee for “GSR Mortgage Trust Loan Trust 2006-OAI.” (Pl.
56.1 ¶ 2; Def. 56.1 Opp. ¶ 2). The Clerk of Court is directed to modify the docket to
conform to the caption of this Opinion.
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¶ 44; Def. 56.1 ¶ 12; Steiner Decl., Ex. M (Notice of Default)). The Notice is
examined in greater detail infra but, broadly speaking, it informed Vito of the
amount owed on the Loan and the consequences of not curing the default by
March 7, 2008. (Pl. 56.1 ¶ 45; Def. 56.1 ¶ 12; Steiner Decl., Ex. M (Notice of
Default); Ward Decl. ¶ 15). Those consequences included a potential
foreclosure action and sale of the Property. (Steiner Decl., Ex. M (Notice of
Default)).
Vito failed to cure the defaulted Loan by the March 7, 2008 deadline.
(Def. 56.1 ¶ 13). Consequently, on March 20, 2008, IndyMac commenced a
foreclosure action against the Costas in New York State Supreme Court,
Westchester County (the “Westchester Court”), entitled IndyMac Bank, F.S.B. v.
Vito V. Costa, et al., Index No. 005909/2008 (the “2008 Foreclosure Action”).
(Def. 56.1 ¶ 14; Pl. 56.1 ¶ 48). On April 15, 2008, the Costas filed an answer
and counterclaims in that action; they also filed a third-party complaint
against the mortgage broker and affiliated individuals, all of whom had
originally facilitated the Loan. (Pl. 56.1 ¶ 52; Steiner Decl., Ex. P, Q). The gist
of both pleadings was that the Costas had been duped into taking out the
Loan: They thought they were receiving a fixed-rate loan at 2.85%, when in
fact they were given an adjustable-rate loan with an initial rate of 2.85% and a
capped rate of 9.95%. (Pl. 56.1 ¶ 53; Costa Decl. ¶¶ 5-6, 8-9, 11, 15). The
third-party action was removed to federal court and eventually settled, but the
2008 Foreclosure Action remained active in the Westchester Court. (Pl. 56.1
¶¶ 54-57).
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On July 11, 2008, the Office of Thrift Supervision closed IndyMac and
appointed the Federal Deposit Insurance Corporation (the “FDIC”) as its
receiver. (Pl. 56.1 ¶ 36). The FDIC organized IndyMac as a federal savings
association, IndyMac Federal Savings Bank F.S.B. (“IndyMac Federal”), and
became its conservator. (Id.). IndyMac Federal never substituted for IndyMac
in the 2008 Foreclosure Action after the latter’s failure. (Pl. 56.1 ¶ 58; Steiner
Decl., Ex. V). And there was no case activity in the 2008 Foreclosure Action
between April 15, 2008, the date on which the Costas filed their answer and
counterclaim, and roughly four years later, on May 3, 2012, when IndyMac
filed a Request for Judicial Intervention (the “RJI”). (Pl. 56.1 ¶¶ 59-60; Steiner
Decl., Ex. V, O). Following the RJI, the 2008 Foreclosure Action was referred to
the Westchester Court’s “Foreclosure Settlement Part,” and a May 7, 2012
“Foreclosure Conference Notice” was issued to Vito, notifying him that an initial
settlement conference was scheduled for June 26, 2012. (Pl. 56.1 ¶ 61; Steiner
Decl., Ex. W, X).
3.

The Parties’ Unsuccessful Settlement Efforts and Dismissal of
the 2008 Foreclosure Action for Failure to Prosecute

In an effort to resolve the 2008 Foreclosure Action, the parties engaged in
seven settlement conferences between June 26, 2012, and August 26, 2013.
(Haber Decl., Ex. C; Steiner Decl., Ex. W). As part of this process, the court
referee set forth a schedule for the submission and consideration of a loanmodification application. (Pl. 56.1 ¶ 70; Steiner Decl., Ex. AQ). Between
October 2012 and June 2013, Vito submitted five applications to IndyMac
under the Home Affordable Modification Program (“HAMP”), a federal program
6

designed to assist financially struggling homeowners with their monthly loan
payments. (Pl. 56.1 ¶¶ 68-79; Steiner Decl., Ex. Z (Oct. 2012); id., Ex. AB (Feb.
2013); id., Ex. AP (Apr. 2013); id., Ex. AE (May 2013); id., Ex. AG (June 2013)).
Along with his February 2013 and April 2013 applications, Vito submitted
identical hardship letters outlining the reasons for his request (the “Hardship
Letters”). (Pl. 56.1 ¶ 80; Steiner Decl., Ex. AK). The contents of these HAMP
applications, and IndyMac’s responses, are detailed infra. Ultimately, however,
IndyMac found none of Vito’s HAMP applications to be complete and, therefore,
never considered him for a loan modification. (Def. 56.1 Opp. ¶¶ 69-79).
Accordingly, on August 26, 2013, the Westchester Court issued a Notice
to Resume Prosecution. (Pl. 56.1 ¶ 81). That notice told IndyMac that its
prosecution of the 2008 Foreclosure Action “must be resumed”; that its note of
issue “must be served” within 90 days of the receipt of the notice; and that its
motion for summary judgment “must be made” within 120 days after the filing
of the note of issue. (Steiner Decl., Ex. AL). The notice also cautioned that
failure to comply with any of the aforementioned directives would require
IndyMac to show a justifiable excuse for its failure at a January 29, 2014
conference. (Id.). The notice concluded with the following warning:
“[IndyMac’s] failure to appear and show justifiable excuse on said date shall
result in the dismissal of the complaint, upon the court’s own initiative, for
want of prosecution of the above-referenced action pursuant to CPLR
[§] 3216(a) and (e).” (Id.).
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IndyMac never filed a note of issue. (Pl. 56.1 ¶ 84). Nor did it take any
other steps to prosecute the 2008 Foreclosure Action. (Id.). Accordingly, on
January 31, 2014, the Westchester Court dismissed the 2008 Foreclosure
Action for failure to prosecute. (Id.; Def. 56.1 ¶ 16; Steiner Decl., Ex. AM). 5
4.

The Property’s Carrying Costs

After the Plaintiffs’ December 2007 default, the Loan’s servicers began
making payments toward the Property’s taxes, assessments, water rates,
escrow, insurance premiums, and related charges (the “Carrying Costs”). (Def.
56.1 ¶ 17; Ward Aff., ¶ 19). When SLS began servicing the Loan in June 2014,
it reimbursed the prior servicer for the entire balance of the escrow advances,
$106,116.59. (See Ward Aff., ¶ 20). From June 2014 through the present, SLS
has continued to make advances for the Property’s Carrying Costs. (See id. at
¶ 20, Ex. O). Moreover, the entirety of the escrow advances made by the prior
servicers and SLS has been reimbursed by DB, totaling about $149,042.93 as
of the date of Defendants’ Local Rule 56.1 Statement. (See id. at ¶ 22; Haber
Decl., ¶ 4, Ex. B).
B.

Procedural Background
Plaintiffs filed this action in New York State Supreme Court, Westchester

County, on February 23, 2015. (Dkt. #1). The matter was removed to this
Court on April 6, 2015. (Id.). After about five months of discovery, the parties
filed cross-motions for summary judgment. Plaintiffs filed their motion and

5

The January 31, 2014 order was docketed on February 4, 2014. (Steiner Decl., Ex. V,
AM).
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supporting materials on March 21, 2016. (Dkt. #36-41). Defendants filed their
motion, a combined brief supporting their motion and opposing Plaintiffs’, and
supporting materials on April 18-19, 2016. (Dkt. #42-48). Plaintiffs filed a
combined brief opposing Defendants’ motion and replying in support of their
own motion on May 5, 2016. (Dkt. #51). Defendants filed a combined brief
replying in support of their own motion and sur-replying in opposition to
Plaintiffs’ on May 23, 2016 (Dkt. #53), concluding the briefing on the instant
motions.
DISCUSSION
A.

Applicable Law
1.

Motions for Summary Judgment Under Rule 56

Rule 56(a) instructs a court to “grant summary judgment if the movant
shows that there is no genuine dispute as to any material fact and the movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). 6 “When ruling
on a summary judgment motion, the district court must construe the facts in
the light most favorable to the non-moving party and must resolve all

6

The 2010 Amendments to the Federal Rules of Civil Procedure revised the summary
judgment standard from a genuine “issue” of material fact to a genuine “dispute” of
material fact. See Fed. R. Civ. P. 56, advisory comm. notes (2010 Amendments) (noting
that the amendment to “[s]ubdivision (a) … chang[es] only one word — genuine ‘issue’
becomes genuine ‘dispute.’ ‘Dispute’ better reflects the focus of a summary-judgment
determination.”). As of this past year, the Second Circuit continues to use both
formulations. Compare, e.g., Smith v. Barnesandnoble.com, LLC, 839 F.3d 163, 166 (2d
Cir. 2016) (“The moving party bears the burden to demonstrate the absence of any
genuine issues of material fact.”), with, e.g., Harris v. Miller, 818 F.3d 49, 54 (2d Cir.
2016) (“[W]e conclude that there are genuine disputes of material fact[.]”). Indeed, the
Circuit sometimes uses the terms interchangeably within the same decision. Compare,
e.g., Cross Commerce Media, Inc. v. Collective, Inc., 841 F.3d 155, 162 (2d Cir. 2016)
(“[T]here is a genuine dispute of material fact[.]”), with, e.g., id. at 168 (“We therefore
think that [the nonmovant] has raised a genuine issue of material fact[.]”). This Court
uses the post-amendment standard, but continues to be guided by pre-amendment
Supreme Court and Second Circuit precedent.
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ambiguities and draw all reasonable inferences against the movant.” Pace v.
Air & Liquid Sys. Corp., 171 F. Supp. 3d 254, 262 (S.D.N.Y. 2016) (internal
quotation marks omitted) (quoting Dallas Aerospace, Inc. v. CIS Air Corp., 352
F.3d 775, 780 (2d Cir. 2003)). And where, as here, “‘parties file cross-motions
for summary judgment, ... each party’s motion must be examined on its own
merits, and in each case all reasonable inferences must be drawn against the
party whose motion is under consideration.’” Fireman’s Fund Ins. Co. v. Great
Am. Ins. Co. of N.Y., 822 F.3d 620, 631 n.12 (2d Cir. 2016) (alterations omitted)
(quoting Morales v. Quintel Entm’t, Inc., 249 F.3d 115, 121 (2d Cir. 2001)).
“A motion for summary judgment may properly be granted … only where
there is no genuine issue of material fact to be tried, and the facts as to which
there is no such issue warrant the entry of judgment for the moving party as a
matter of law.” Rogoz v. City of Hartford, 796 F.3d 236, 245 (2d Cir. 2015)
(quoting Kaytor v. Elec. Boat Corp., 609 F.3d 537, 545 (2d Cir. 2010)). In
determining whether summary judgment is merited, “[t]he role of a court … is
not to resolve disputed issues of fact but to assess whether there are any
factual issues to be tried, while resolving ambiguities and drawing reasonable
inferences against the moving party.” NEM Re Receivables, LLC v. Fortress Re,
Inc., 173 F. Supp. 3d 1, 5 (S.D.N.Y.) (internal quotation mark and citation
omitted), reconsideration denied, 187 F. Supp. 3d 390 (S.D.N.Y. 2016).
A party moving for summary judgment “bears the initial burden of
demonstrating ‘the absence of a genuine issue of material fact.’” ICC Chem.
Corp. v. Nordic Tankers Trading A/S, 186 F. Supp. 3d 296, 301 (S.D.N.Y. 2016)
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(quoting Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)). “[A] fact is material
if it ‘might affect the outcome of the suit under the governing law.’” Royal
Crown Day Care LLC v. Dep’t of Health & Mental Hygiene of City of N.Y., 746
F.3d 538, 544 (2d Cir. 2014) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986)). And “[a] dispute is genuine ‘if the evidence is such that a
reasonable jury could return a verdict for the nonmoving party.’” Fireman’s
Fund Ins. Co., 822 F.3d at 631 n.12 (quoting Anderson, 477 U.S. at 248).
If the movant satisfies its initial burden, then “the adverse party must set
forth specific facts showing that there is a genuine issue for trial.” Anderson,
477 U.S. at 250 (internal quotation marks and citation omitted). To make this
showing, a summary-judgment “opponent must do more than simply show that
there is some metaphysical doubt as to the material facts.” Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). Rather, that
opponent must adduce “evidence on which the jury could reasonably find for”
him. Anderson, 477 U.S. at 252.
2.

Article 15 of the Real Property Actions and Proceedings Law

In New York, the equitable action to quiet title has been largely replaced
by proceedings under Article 15 of the Real Property Actions and Proceedings
Law (the “RPAPL”). See Barberan v. Nationpoint, 706 F. Supp. 2d 408, 416-17
(S.D.N.Y. 2010) (citing 2-24 WARREN’S WEED NEW YORK REAL PROPERTY § 24.01);
see also W. 14th St. Commercial Corp. v. 5 W. 14th Owners Corp., 815 F.2d 188,
196 (2d Cir. 1987) (“New York has codified the common law action to quiet title
and statutorily redefined the necessary elements for a well-pleaded remaining
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cloud on title complaint.”). Article 15 does not, however, “limit any other
remedy in law or equity,” N.Y. R.P.A.P.L. § 1551; thus, a plaintiff “may choose
to seek an equitable common law action to quiet title despite the existence of
the RPAPL statute, or [he] may bring both claims.” Barberan, 706 F. Supp. 2d
at 417. But “[w]hether a quiet title action is commenced in equity or under
RPAPL Article 15, the result is almost the same — although RPAPL Article 15 is
a statutory action, ‘it has been described as a hybrid one in which the relief
awarded is in large measure equitable in nature.’” Id. (quoting Dowd v. Ahr,
563 N.Y.S.2d 917, 919 (3d Dep’t 1990), rev’d on other grounds, 78 N.Y.2d 469
(1991)).
As relevant here, RPAPL Article 15 provides:
Where the period allowed by the applicable statute of
limitation for the commencement of an action to
foreclose a mortgage, or to enforce a vendor’s lien, has
expired, any person having an estate or interest in the
real property subject to such encumbrance may
maintain an action against any other person or persons,
known or unknown … to secure the cancellation and
discharge of record of such encumbrance, and to
adjudge the estate or interest of the plaintiff in such real
property to be free therefrom. … In any action brought
under this section it shall be immaterial whether the
debt upon which the mortgage or lien was based has, or
has not, been paid; and also whether the mortgage in
question was, or was not, given to secure a part of the
purchase price.
N.Y. R.P.A.P.L. § 1501(4). A successful Article 15 claim must set forth facts
showing: (i) the nature of the plaintiff’s interest in the real property and the
source of this interest; (ii) that the defendant claims an interest in the property
adverse to that of the plaintiff, and the particular nature of the interest;
12

(iii) whether any defendant is known or unknown, or incompetent; and
(iv) whether all interested parties are named. See id. § 1515; Guccione v. Estate
of Guccione, 923 N.Y.S.2d 591, 593 (2d Dep’t 2011); see also Knox v.
Countrywide Bank, 4 F. Supp. 3d 499, 513 (E.D.N.Y. 2014) (recognizing the
“absence of a requirement that a plaintiff asserting a statutory quiet title claim
plead ‘invalidity’” of the defendant’s mortgage interest).
A judgment issued pursuant to RPAPL Article 15 must “declare the
validity of any claim ... established by any party,” and may direct that an
instrument purporting to create an interest deemed invalid be cancelled or
reformed. Barberan, 706 F. Supp. 2d at 417 (citing § 1521(1)); see also TEG
N.Y. LLC v. Ardenwood Estates, Inc., No. 03 Civ. 1721 (DGT), 2004 WL 626802,
at *4 (E.D.N.Y. Mar. 30, 2004) (noting that in an RPAPL Article 15 action to
compel the determination of a claim to real property, a court may determine
the ownership interests in the property or reform a deed (citing § 1521(1))). The
judgment must “also declare that any party whose claim to an estate or interest
in the property has been judged invalid, and every person claiming under
him ... be forever barred from asserting such claim.” Barberan, 706 F. Supp.
2d at 417 (internal quotation marks omitted) (quoting § 1521(1)); see also
O’Brien v. Town of Huntington, 884 N.Y.S.2d 446, 451 (2d Dep’t 2009).
3.

Mortgage-Foreclosure Actions

Under New York law, “three elements must be established in order to
sustain a foreclosure claim: [i] the proof of the existence of an obligation
secured by a mortgage; [ii] a default on that obligation by the debtor; and
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[iii] notice to the debtor of that default.” United States v. Paugh, 332 F. Supp.
2d 679, 680 (S.D.N.Y. 2004); see also R.B. Ventures, Ltd. v. Shane, 112 F.3d
54, 59 n.2 (2d Cir. 1997); United States v. Freidus, 769 F. Supp. 1266, 1277
(S.D.N.Y. 1991). “[C]ourts in this Circuit have found that summary judgment
in a mortgage foreclosure action is appropriate where the Note and the
Mortgage are produced to the Court along with proof that the [m]ortgagor has
failed to make payments due under the Note.” Gustavia Home, LLC v. Rutty,
No. 16 Civ. 2823 (BMC), 2017 WL 354206, at *2 (E.D.N.Y. Jan. 24, 2017)
(internal quotation marks and citation omitted). “Once the [mortgagee] has
made an affirmative showing of the [mortgagor’s] default, the [mortgagor] must
make ‘an affirmative showing’ that a defense to the action exists.” Id.; see also
Paugh, 332 F. Supp. 2d at 680 (same).
B.

Plaintiffs’ Summary-Judgment Motion Is Granted in Its Entirety and
Defendants’ Summary-Judgment Motion Is Denied in Its Entirety
Plaintiffs move for summary judgment in favor of their RPAPL Article 15

action seeking the cancellation and discharge of record of the Mortgage, a
declaration adjudging the Property to be free from an encumbrance relating to
the Mortgage, and a declaration discharging Plaintiffs’ obligations under the
Note (see FAC ¶¶ 1, 22-29, 35-39; Pl. Br. 1, 28); and against Defendants’
counterclaims and affirmative defenses (Pl. Br. 19-27). Defendants move for
summary judgment in favor of their foreclosure and unjust-enrichment
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counterclaims and against Plaintiffs’ claims and affirmative defenses. (See
Ans. ¶¶ 18-26; Def. Br. 17-39). 7
These motions turn principally on a single inquiry: whether the statute of
limitations to foreclose the Mortgage and enforce the Note has expired. See
N.Y. R.P.A.P.L. § 1501(4). If it has expired, then the ancillary question is
whether Defendants have established a claim of unjust enrichment. Plaintiffs
have the better of the arguments on both fronts and, accordingly, their motion
is granted in its entirety and Defendants’ denied in its entirety.
1.

Plaintiffs’ Motion Is Granted and Defendants’ Motion Is Denied
on the Mortgage Loan-Related Claims and Counterclaims
a.

The Statute of Limitations on Defendants’ Foreclosure
Action Accrued on March 8, 2008

The statute of limitations inquiry begins with a deceptively simple
question: When did the statute of limitations accrue? The short answer is:
upon expiration of the period to cure the defaulted Loan.
i.

Applicable Law

It is undisputed that the New York statute of limitations governs the
inquiry. (Pl. Br. 11-15; Def. Br. 8). 8 The New York Court of Appeals has

7

Defendants had asserted an equitable-mortgage counterclaim in their Answer (Ans.
¶¶ 27-30), but advance no argument in their summary-judgment briefs, even in the face
of Plaintiffs’ arguments for the dismissal of that counterclaim. (See generally Def. Br.,
Def. Reply; see also Pl. Br. 28, Pl. Reply 23). Accordingly, the claim is deemed
abandoned and is dismissed.

8

Early on, the parties contested whether the Financial Institutions Reform, Recovery,
and Enforcement Act (“FIRREA”) governs the present statute-of-limitations inquiry.
Plaintiffs argue in Section II of their brief why it does not. However, “Defendants [have]
abandoned that argument … [and] do not contest … that the statute of limitations
period set forth in FIRREA is inapplicable to the … Loan, and agree that the applicable
governing statute is New York CPLR § 213(4).” (Def. Br. 8 n.1).
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observed that the state’s “statutes of limitation serve the same objectives of
finality, certainty and predictability that New York’s contract law endorses.
Statutes of limitation not only save litigants from defending stale claims, but
also express a societal interest or public policy of giving repose to human
affairs.” ACE Sec. Corp. v. DB Structured Prod., Inc., 25 N.Y.3d 581, 593 (2015)
(internal quotation marks and alterations omitted) (quoting John J. Kassner &
Co. v. City of N.Y., 46 N.Y.2d 544, 550 (1979)).
The statute of limitations for a mortgage-foreclosure action is six years
under New York law. See N.Y. C.P.L.R. § 213 (“[A]n action upon a bond or
note, the payment of which is secured by a mortgage upon real property, or
upon a bond or note and mortgage so secured, or upon a mortgage of real
property, or any interest therein” shall “be commenced within six years.”).
Typically, the statute “begins to run from the due date for each unpaid
installment.” Plaia v. Safonte, 847 N.Y.S.2d 101, 102 (2d Dep’t 2007). “[E]ven
if a mortgage is payable in installments,” however, “once a mortgage debt is
accelerated, the entire amount is due and the [s]tatute of [l]imitations begins to
run on the entire debt.” EMC Mortg. Corp. v. Patella, 720 N.Y.S.2d 161, 162 (2d
Dep’t 2001) (internal citations omitted); id. (“[O]nce a mortgage debt is
accelerated, ‘the borrowers’ right and obligation to make monthly installments
cease[s] and all sums [become] immediately due and payable’, and the six-year
[s]tatute of [l]imitations begins to run on the entire mortgage debt.” (quoting
Federal Natl. Mortg. Ass’n v. Mebane, 618 N.Y.S.2d 88, 90 (2d Dep’t 1994))).
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The Loan Instruments here offer the lender the option to accelerate the
Loan if the borrower defaults. The Mortgage provides that in the event of a
default the “Lender may require that [the Borrower] pay immediately the entire
amount then remaining unpaid under the Note … [and the] Lender may do [so]
without making any further demand for payment.” (Steiner Decl., Ex. D
(Mortgage § 22), at 16). Likewise, the Note indicates that “the Note Holder may
require [the borrower] to pay immediately the full amount of principal that has
not been paid.” (Id., Ex. E (Note § 7(C)), at 4; see also Def. Br. 11-12 (“[U]nder
the terms of the … Loan, acceleration of the debt does not occur automatically
upon default, but rather remains at the option of the holder.”)).
Where, as here, the Mortgage and Note make loan acceleration an option,
“some affirmative action must be taken evidencing the holder’s election to take
advantage of the accelerating provision, and until such action has been taken
the provision has no operation.” Wells Fargo Bank, N.A. v. Burke, 943 N.Y.S.2d
540, 542 (2d Dep’t 2012). This affirmative act of acceleration may be in the
form of a demand or through the commencement of a foreclosure action. See
Lavin v. Elmakiss, 754 N.Y.S.2d 741, 743 (3d Dep’t 2003) (“[O]nce the debt has
been accelerated by a demand or commencement of an action, the entire sum
becomes due and the statute of limitations begins to run on the entire
mortgage.”); see also United States v. Alessi, 599 F.2d 513, 515 n.4 (2d Cir.
1979) (“Such acceleration must consist of either notice of election to the
[m]ortgagor or of some unequivocal overt act (such as initiating a foreclosure
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suit) manifesting an election in such a way as to entitle the mortgagor, if he
desires, to discharge the principal of the mortgage.”).
Plaintiffs contend that either of two acts accelerated the Loan: the Notice
of Default or, alternatively, the 2008 Foreclosure Action. Defendants maintain
that neither effected an acceleration of the Loan and that, indeed, the Loan was
not accelerated until “the filing of the counterclaim in this matter.” (Def.
Br. 17).
ii.

IndyMac’s Notice of Default Accelerated the Loan

“As with other contractual options,” an acceleration-option holder “may
be required to exercise [the] option … in accordance with the terms of the note
and mortgage.” Burke, 943 N.Y.S.2d at 542; id. (“[T]he borrower must be
provided with notice of the holder’s decision to exercise the option to accelerate
the maturity of a loan[.]”). The Loan Instruments here establish such terms.
The Mortgage provides that the lender can accelerate the Loan “only if” (i) the
Loan is in default, (ii) a conforming default notice is issued that provides at
least a 30-day period to cure the default, and (iii) the borrower does not correct
the default “by the date stated in th[e] notice.” (Steiner Decl., Ex. D (Mortgage
§ 22), at 16). Similarly, the Note provides for “a written notice telling [the
borrower] that if [he or she does] not pay the overdue amount by a certain date”
that is “at least 30 days after” the notice is sent, the holder may accelerate the
Loan. (Steiner Decl., Ex. E (Note § 7(C)), at 4).
In addition to complying with the loan instruments, a notice or demand
to exercise the acceleration option “must be ‘clear and unequivocal.’” McIntosh
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v. Fed. Nat’l Mortg. Ass’n, No. 15 Civ. 8073 (VB), 2016 WL 4083434, at *5
(S.D.N.Y. July 25, 2016) (quoting Burke, 943 N.Y.S.2d at 542); see also Sarva v.
Chakravorty, 826 N.Y.S.2d 74, 75 (2d Dep’t 2006) (same).
Here, IndyMac’s February 4, 2008 Notice of Default provided in relevant
part:
1. THE AMOUNT OF THE DEBT: Remaining principal
balance as of 12-01-07 the default date, is $569,781.78
plus unpaid accrued interest, escrow/impound
shortages or credits, late charges, legal fees/costs, and
miscellaneous charges for a total of $ 7,299.75 to be
reinstated within 30 days of this demand letter.
2. NAME OF THE CREDITOR TO WHOM THE DEBT IS
OWED: Indymac Bank
3. CONSEQUENCES OF FAILURE TO CURE THE
DEFAULT: Your failure to cure the default on or before
March 07, 2008, will result in the acceleration of the
sums secured by the above mortgage and sale of the
mortgaged premises.
(Steiner Decl., Ex. M (Notice of Default), at 2). The question is whether this
Notice constitutes a “clear and unequivocal” expression of IndyMac’s
acceleration of the Loan.
Plaintiffs argue that it does and, therefore, that the Loan accelerated on
the date of the Notice, February 4, 2008. (See Pl. Br. 8 (“[IndyMac] accelerated
the Loan by giving the notice of default on February 4, 2008. Once that
happened, the entire amount of the Loan was due and payable.”)). Plaintiffs
subtly revise this position in their Reply Brief, arguing essentially that
acceleration occurred upon the expiration of the curing period on March 7,
2008. (See Pl. Reply 7 (“The Notice of Default provided clear and unequivocal

19

notice of the lender’s decision to accelerate immediately after the borrower’s
failure to pay on the specified date.”)). Defendants disagree; they maintain that
the Notice merely “discusse[d] acceleration as a possible future event and in no
way state[d] that all sums owed were immediately due and payable.” (Def.
Br. 11). 9 In support of their position, Defendants rely principally on two New
York State Appellate Division cases: Pidwell v. Duval, 815 N.Y.S.2d 754 (3d
Dep’t 2006), and Goldman Sachs Mortgage Co. v. Mares, 23 N.Y.S.3d 444 (3d
Dep’t 2016). The Court considers each of these decisions in turn.
In Pidwell, the default letter announced that failure to make an
outstanding payment “would result in the entire balance of [the] Note and
Mortgage being called all due and payable.” 815 N.Y.S.2d at 756 (emphasis
added) (internal quotation marks omitted). This letter did not accelerate the
loan, the Third Department reasoned, because it discussed “a possible future
event” that “did not constitute an exercise of the … mortgage’s optional
acceleration clause.” Id. at 756-57. The Third Department found the notice of
default in Mares lacking for similar reasons. There, the letter stated that
failure to cure the default within 30 days “may result in acceleration of the
sums secured by the mortgage.” Mares, 23 N.Y.S.3d at 445 (emphasis in
original). Relying on Pidwell, the Mares court held that
[w]hile the letter does demand payment for all past due
amounts, it falls far short of providing clear and
unequivocal notice to defendants that the entire
mortgage debt was being accelerated. Indeed, with
9

Unlike in the foreclosure-acceleration debate referenced supra in note 3, Defendants do
not argue that IndyMac’s issuance of the Notice of Default somehow rendered the Notice
ineffective for purposes of acceleration.
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respect to acceleration, it is nothing more than a “letter
discussing a possible future event,” which “does not
constitute an exercise of the ... mortgage’s optional
acceleration clause.”
Id. (internal citations and alterations omitted) (quoting Pidwell, 815 N.Y.S.2d at
756-57).
The Court does not quarrel with the reasoning or holding of these
decisions; it simply finds them distinguishable. Here, the Notice of Default was
a “clear and unequivocal” acceleration of the Loan upon expiration of the
curing period because, unlike the Pidwell and Mares letters, the Notice did not
discuss the mere possibility of a future event, nor did it couch acceleration in
tentative terms. See Pidwell, 815 N.Y.S.2d at 756; see Mares, 23 N.Y.S.3d at
445. Rather, IndyMac’s Notice itself lit the acceleration fuse: It announced
that failure to cure by March 7, 2008, “will result in the acceleration of the
sums secured by the above mortgage and sale of the mortgaged premises.”
(Steiner Decl., Ex. M (Notice of Default), at 2 (emphasis added)). This is a “clear
and unequivocal” declaration that unless the default is cured, acceleration
occurs on March 8, 2008; no further action by any party is needed.
New York courts faced with similar notice letters have reached the same
conclusion. For example, in United States Bank National Association v. Murillo,
the New York County Supreme Court found that a notice of default announcing
that “it would become necessary to accelerate the Mortgage Note unless
payments on the loan could be brought current [within 30 days],” coupled with
the borrowers’ failure to do so, meant “the mortgage debt was accelerated” and
“the cause of action began to accrue” upon the expiration of the 30-day cure
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period. 18 N.Y.S.3d 581 (Table), 2015 WL 4643739, at *3 (Sup. Ct. N.Y. Cty.
2015). Decades earlier, the Third Department in Colonie Block & Supply Co. v.
D. H. Overmyer Co. had likewise held that a “letter … advising [borrowers] that
the option to accelerate would be exercised unless the delinquency was cured
within 60 days” constituted a “clear and unequivocal” election to accelerate the
debt such that it was deemed accelerated 60 days after the notice date. 315
N.Y.S.2d 713, 714-15 (3d Dep’t 1970).
Defendants admit that Colonie “can be read as finding that a notice
providing 60 days to cure and advising of the election to accelerate thereafter,
constituted acceleration by itself.” (Def. Reply 4-5 n.5). But they criticize
Colonie on two related grounds: (i) the decision is stale, predating cases such
as Pidwell by over thirty years; and (ii) the decision has been effectively
abrogated because the Third Department’s 2016 decision in Mares highlighted
it as an example of an ineffective notice that relied on a “possible future event”
and did not accelerate the loan. (Id.).
Defendants’ criticism of Colonie is misplaced. In short, they misread the
import of Mares’s citation: They take Mares to be critiquing Colonie when
Mares is in fact commending it. Mares had held that the letter there “f[ell] far
short of providing clear and unequivocal notice to defendants that the entire
mortgage debt was being accelerated.” Mares, 23 N.Y.S.3d at 445. In support
of this holding, the Third Department cited three decisions, directing the reader
to compare the Fourth Department’s decision in Chase Mortgage Co. v. Fowler,
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721 N.Y.S.2d 184 (4th Dep’t 2001), with the Third Department’s own decisions
in Lavin and Colonie. See Mares, 23 N.Y.S.3d at 445.
In Fowler, the Fourth Department reversed the lower court’s grant of
foreclosure, holding that the lender “had not validly exercised its right to
accelerate the debt because the notice of default did not clearly and
unequivocally” advise the borrower that all sums were due. See Fowler, 721
N.Y.S.2d at 184. Lavin, by contrast, involved an April 25, 1991 notice of
default that advised the borrower that the lender was accelerating the debt.
See Lavin, 754 N.Y.S.2d at 742-43. The Third Department recognized that the
lender had “elected to accelerate the debt on April 25, 1991 and, accordingly,
[the borrower’s] counterclaim for foreclosure accrued on that date.” Id. And,
as earlier noted, Colonie likewise involved a default letter that qualified as a
“clear and unequivocal” election to accelerate the debt, notwithstanding the 60day cure period. See Colonie 315 N.Y.S.2d at 714-15.
To recap, Mares compares Fowler — where the letter fell “far short of
providing clear and unequivocal notice” of acceleration — with Lavin and
Colonie — where the letters provided such “clear and unequivocal notice.”
Mares, 23 N.Y.S.3d at 445. Properly understood, then, not only does the Third
Department’s 2016 Mares decision cite favorably to Colonie, assuaging
Defendants’ staleness concerns, but the decision affirmatively highlights
Colonie as an example of what a valid, “clear and unequivocal” notice of
acceleration looks like. And there is no dispute over what Colonie stands for:
that “a notice providing 60 days to cure and advising of the election to
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accelerate thereafter, constituted acceleration by itself,” to use Defendants’ own
words. (Def. Reply 4-5 n.5).
The Court’s instant holding is also supported by a July 2016 decision
from the New York County Supreme Court. In Deutsche Bank National Trust
Co. v. Unknown Heirs of Estate of Souto, the court held that a default notice,
nearly identical to the Notice here, effected the acceleration of the mortgage
loan. See 41 N.Y.S.3d 718 (Table), 2016 WL 3909071, at *3-4 (Sup. Ct. N.Y.
Cty. 2016). Specifically, the notice there provided that if the lender did not
“cure the default within 30 days of the date of this notice, [the lender] will
accelerate the Loan balance and proceed with foreclosure.” Id. at *2. Deutsche
Bank National Trust Company, the plaintiff there, made many of the same
arguments that it makes here, which the Souto court summed up as follows:
[P]laintiff now argues, in essence, that the letter was
merely a warning, and that plaintiff had to do something
else to actually accelerate the debt even if no payment
was received by the deadline[;] … that the letter merely
warns of a possible future event rather than set in
motion the countdown to the acceleration[.]
Id. at *3. The court delivered a resounding rejection of this argument:
This is not a wishy-washy notice. The Court finds that
the phrase “will accelerate the Loan balance” means
that plaintiff will accelerate the loan balance. It means
that unless plaintiff gets the money within thirty days,
the note comes due and foreclosure will be the next
step. There is no indication that plaintiff is only kidding
about the thirty day deadline, and that as long as the
payment is received before the foreclosure action is
commenced, the default will be cured. There is no
indication that there will be any other notices between
the letter in the borrower’s hands and the
commencement of the foreclosure case. The thirty days
is the last chance to cure.
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Id. at *2. Souto distinguished the tentatively phrased notices in Pidwell and
Mares on the same basis earlier discussed, holding that “[t]hose cases would be
controlling if the letter warned that plaintiff ‘may accelerate’ but the instant
notice said ‘will accelerate.’” Id. at *3. Souto instead found its notice akin to
those in Colonie and Murillo, where acceleration occurred upon expiration of
the curing period. Id.
Here, too, the Notice of Default expressed a “clear and unequivocal
statement” of acceleration: “[F]ailure to cure the default on or before March 07,
2008, will result in the acceleration of the sums secured by the above mortgage
and sale of the mortgaged premises.” (Steiner Decl., Ex. M (Notice of Default),
at 2 (emphasis added)). When payment was not made “on or before” March 7,
2008, the Loan accelerated on the following day, March 8, 2008. (Id.). Once
the Loan accelerated on this date, “all sums [became] immediately due and
payable, and the six-year [s]tatute of [l]imitations beg[an] to run on the entire
mortgage debt.” Patella, 720 N.Y.S.2d at 162. Consequently, unless
Defendants can demonstrate that the statute was renewed or tolled,
Defendants’ foreclosure action became time-barred on March 8, 2014. 10
b.

The Statute of Limitations Was Not Tolled

Defendants argue that even if the statute of limitations on their
foreclosure claim accrued sometime in 2008, the statute has been sufficiently
tolled under CPLR § 204 to permit their claim to proceed. Section 204 provides

10

Because the Court holds that the Notice of Default effected the acceleration of the Loan,
the Court need not reach the question whether the 2008 Foreclosure Action did so
instead. (See Def. Br. 13-16; Pl. Reply 8-11).
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in relevant part: “Where the commencement of an action has been stayed by a
court or by statutory prohibition, the duration of the stay is not a part of the
time within which the action must be commenced.” N.Y. C.P.L.R. 204(a).
Courts have tolled foreclosure actions under § 204, for example, during a
federal bankruptcy proceeding. See, e.g., Mercury Capital Corp. v. Shepherds
Beach, Inc., 723 N.Y.S.2d 48, 48 (2d Dep’t 2001).
Here, Defendants purport to identify several “statutory prohibitions”
under § 204 that tolled the § 213 limitations period on their foreclosure
counterclaim. As set forth in the remainder of this section, the Court declines
to adopt any of these novel tolling arguments, particularly given the paucity of
state-law authorities presented. See City of New Rochelle v. Town of
Mamaroneck, 111 F. Supp. 2d 353, 370 (S.D.N.Y. 2000) (“The New York State
law claims in the case are exemplars of the type of novel and complex state law
issues which federal courts have no business deciding, especially on a matter
of first impression.”); see also Regatos v. N. Fork Bank, 396 F.3d 493, 498 (2d
Cir. 2005) (recognizing that the Second Circuit has “regularly deferred to the
views of New York’s highest court in areas of first impression in New York law.
Principles of federalism and comity require it; a vibrant and effective
certification process ensures it”).
i.

The 2008 Foreclosure Action Did Not Toll the
Statute of Limitations Period

Defendants rely first upon § 1301 of the RPAPL. They claim that their
foreclosure period was tolled “during the entire pendency of [the 2008]
[F]oreclosure [A]ction” because § 1301 “prevents a mortgagee from commencing
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simultaneous actions to collect upon the mortgage debt.” (Def. Br. 18).
Defendants argue that this result comports with the purpose of a statute of
limitations: “[The] reasserted claims for foreclosure are neither stale nor
brought by a party who could have instituted the action more expeditiously,”
there are no concerns about lost evidence or faded witness memories, and
“there is no prejudice suffered by Plaintiffs if [DB] is allowed to recommence
foreclosure.” (Id. at 19-20).
RPAPL § 1301, entitled “Separate action for mortgage debt,” provides:
1. Where final judgment for the plaintiff has been
rendered in an action to recover any part of the
mortgage debt, an action shall not be commenced or
maintained to foreclose the mortgage, unless [certain
conditions apply].
2. The complaint shall state whether any other action
has been brought to recover any part of the mortgage
debt, and, if so, whether any part has been collected.
3. While the action is pending or after final judgment for
the plaintiff therein, no other action shall be
commenced or maintained to recover any part of the
mortgage debt, without leave of the court in which the
former action was brought.
N.Y. R.P.A.P.L § 1301. A review of § 1301’s design and effect, and the absence
of supportive New York case law, indicate that the statute does not qualify as a
“statutory prohibition” that tolled Defendants’ limitations period.
It is well-settled that “[§] 1301 requires the holder of a note and mortgage
to make an election of remedies — either to foreclose on the mortgage or to
recover on the note. [The law] prevents a mortgagee of real property from
seeking to enforce rights upon default by pursuing a legal remedy and an
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equitable remedy at the same time.” U.S. W. Fin. Servs., Inc. v. Marine Midland
Realty Credit Corp., 810 F. Supp. 1393, 1402 (S.D.N.Y. 1993) (internal
quotation marks omitted) (quoting First Fidelity Bank, N.A. v. Best Petroleum,
Inc., 757 F. Supp. 293, 296 (S.D.N.Y. 1991)); see also Wells Fargo Bank, N.A. v.
Goans, 24 N.Y.S.3d 386, 387 (2d Dep’t 2016) (“Where a creditor holds both a
debt instrument and a mortgage which is given to secure the debt, the creditor
may elect either to sue at law to recover on the debt, or to sue in equity to
foreclose on the mortgage.”); Westnau Land Corp. v. U.S. Small Bus. Admin., 1
F.3d 112, 115 (2d Cir. 1993) (recognizing that under the RPAPL “a creditor is
required to elect between the remedies of an action for money damages on a
debt or an equitable action to foreclose a mortgage that secures the debt”).
To the extent that the 2008 Foreclosure Action represents DB’s election
of its preferred remedy, that election was to sue in equity in order to foreclose
on the Mortgage. Thus, § 1301 did not “statutorily prohibit” DB from bringing
a foreclosure action; it simply forced DB (or, more specifically, its servicer) to
make a choice between foreclosure on the mortgage or recovery on the note.
Foreclosure was chosen then and it is chosen again now.
To find that by virtue of its 2008 foreclosure election, DB’s time to
pursue the very same elected remedy was automatically tolled would produce
absurd results and undermine the purpose of a statute-of-limitations
scheme. 11 See ACE Sec. Corp., 25 N.Y.3d at 593 (“[S]tatutes of limitation serve

11

Such a reading may also be in tension with CPLR § 205. That section provides:
If an action is timely commenced and is terminated in any other
manner than[, inter alia,] a dismissal of the complaint for neglect
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the same objectives of finality, certainty and predictability … [and] not only
save litigants from defending stale claims, but also express a societal interest
or public policy of giving repose to human affairs.” (internal citations and
alterations omitted)). Put differently, if the filing of an action to foreclose a
mortgage automatically tolled the time to foreclose on that same mortgage, a
string of neglected foreclosure actions on the same mortgage would be
sanctioned and § 213’s six-year statute of limitations eviscerated. Cf. Mebane,
618 N.Y.S.2d at 89 (“The prior foreclosure action was … dismissed sua sponte
by the court. It cannot be said that a dismissal by the court constituted an
affirmative act by the lender to revoke its election to accelerate.”); In re Palermo,
739 F.3d 99, 105 (2d Cir. 2014) (“[A] suit dismissed without prejudice ... is
treated for statute of limitations purposes as if it had never been filed[.]”).
Defendants identify no persuasive authority that recognizes so drastic a result
flowing from RPAPL § 1301. 12 This basis for tolling is thus rejected.

to prosecute the action …, the plaintiff … may commence a new
action upon the same transaction or occurrence or series of
transactions or occurrences within six months after the
termination provided that the new action would have been timely
commenced at the time of commencement of the prior action and
that service upon defendant is effected within such six-month
period.
N.Y. C.P.L.R. § 205. This qualified six-month rule excludes dismissals for failure to
prosecute, among other types of terminations. Defendants’ theory would arguably
circumvent this exclusion while creating an extended limitations period beyond even
that which is afforded under § 205.
12

Defendants rely on Phalen-Sobolevsky v. Mullin, 811 N.Y.S.2d 506, 506 (4th Dep’t
2006), but that case is distinguishable. There, the court tolled the foreclosurelimitations period because the defendant had elected to bring an action in law to
recover the debt in a different court. Id. Moreover, Mullin provides little supporting
analysis for its holding, only one case has cited it to date, and that citation was not for
the tolling proposition. See LePore v. Shaheen, 821 N.Y.S.2d 532, 533 (4th Dep’t 2006).
Indeed, LePore cited Mullin in support of its holding that the LePore plaintiff was entitled
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ii.

The Parties’ Mandatory Settlement Conferences
and HAMP-Application Process Did Not Toll the
Statute of Limitations

Defendants argue alternatively that their limitations period was “stayed
while the 2008 Foreclosure proceeded through mandatory settlement
conferences conducted pursuant to CPLR § 3408.” (Def. Br. 21). Section 3408
provides in relevant part that “the court shall hold a mandatory conference
within sixty days after the date when proof of service is filed with the county
clerk, or such adjourned date as has been agreed to by the parties” in any
residential foreclosure action involving a home loan. See N.Y. C.P.L.R.
§ 3408(a); see also CIT Bank, N.A. v. O’Sullivan, No. 14 Civ. 5966 (ADS), 2016
WL 2732185, at *10 (E.D.N.Y. May 10, 2016) (discussing same). As part of the
2008 Foreclosure Action, the parties participated in seven settlement
conferences over the span of 14 months. (See Haber Decl., Ex. C). Defendants
argue that this period of “time spent in the settlement conferences amounts to
a statutory prohibition on foreclosing” and, therefore, the statute of limitations
should be tolled for that same period under § 204. (Def. Br. 22 (emphasis
added)).
Defendants also make the related argument that their limitations period
should be tolled “at a minimum during the timeframe encompassing [Vito’s]
various submissions of the HAMP Applications and the resulting lender review
by IndyMac Mortgage.” (Def. Br. 23). Their proffered CPLR § 204 hook for this

to summary judgment on his RPAPL Article 15 action to cancel and discharge his
mortgage on the grounds that any foreclosure action was time-barred. Id.
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is the set of loss-mitigation procedures specified in Regulation X of the Real
Estate Settlement Procedures Act (“RESPA”), 12 C.F.R. §§ 1024.1-1024.41,
which Defendants argue precluded IndyMac from “advanc[ing] a foreclosure
action during the pendency of [Vito’s] loss mitigation application.” (Def. Br. 24
(citing 12 C.F.R. § 1024.41(b)(2), (g))). The HAMP Guidebook, too, appears to
provide a similar foreclosure-suspension period. (See Haber Decl., Ex. D).
Here, Vito submitted five HAMP applications between October 2012 and June
2013 (see Pl. 56.1 ¶¶ 68-79; Steiner Decl., Ex. Z (Oct. 2012); id., Ex. AB (Feb.
2013); id., Ex. AP (Apr. 2013); id., Ex. AE (May 2013); id., Ex. AG (June 2013));
and IndyMac corresponded with him through July 2013 (id., Ex. AJ).
Defendants argue that “[d]uring this timeframe, [IndyMac] was effectively
prohibited from advancing the 2008 Foreclosure.” (Def. Br. 23 (emphasis
added)).
Both of these sets of arguments boil down to the same point: Defendants
assert that they were inhibited from filing or advancing their foreclosure action
and, therefore, § 204 tolls their limitations period to bring another foreclosure
action on the same Loan. Both arguments are unpersuasive.
For starters, New York state and federal judicial decisions involving
§ 3408 mandatory settlement conferences or Regulation X foreclosure
requirements abound. See, e.g., Wells Fargo Bank, N.A. v. Meyers, 966
N.Y.S.2d 108, 114-15 (2d Dep’t 2013) (§ 3408); He v. Ocwen Loan Servicing,
LLC, No. 15 Civ. 4575 (JS), 2016 WL 3892405, at *2 (E.D.N.Y. July 14, 2016)
(Regulation X). Yet Defendants identify not a single instance where a court has

31

found § 3408 or Regulation X to qualify as a “statutory prohibition” under
§ 204(a) such that those prohibitions tolled § 213’s six-year statute of
limitation to bring a foreclosure action. The Court has identified none either,
and this vacuum gives the Court pause. 13
Foreclosure dismissals for failure to prosecute are not uncommon or
unforeseen, and § 3408 settlement conferences, given their generally
mandatory nature in this type of foreclosure actions, are likewise
commonplace. The Court suspects that if New York authorities understood the
foreclosure-settlement process to toll the period to bring a subsequent
foreclosure action on the same loan, they would have articulated that
understanding at some point, through some medium, be it judicial or
legislative. The Court cannot find based on the authorities presented that the
time spent in § 3408 settlement conferences — which are part and parcel of the
foreclosure process — “amount[s] to a statutory prohibition on foreclosing”
under § 204. (Def. Br. 22). Cf. Young v. N.Y.C. Transit Auth., 903 F.2d 146,
163-64 (2d Cir. 1990) (“[I]t is fundamental that needless decisions of state law
should be avoided both as a matter of comity and to promote justice between

13

Indeed, what relevant authority the Court has identified seems to imply just the
opposite. Cf. Citimortgage, Inc. v. Gueye, 38 N.Y.S.3d 830 (Table), 2016 WL 3450850, at
*2-3 (Sup. Ct. N.Y. Cty. 2016) (recognizing that “an inordinate delay attributable to a
foreclosing plaintiff may result in the loss of interest or penalties due under the terms of
the borrower’s loan” and, therefore, that “New York courts have tolled” the borrower’s
loan interest where “[lenders] have failed to negotiate in good faith with borrowers at
settlement conferences pursuant to CPLR [§] 3408”); Bank of N.Y. v. Shurko, 31
N.Y.S.3d 920 (Table), 2015 WL 9694253, at *17 (Sup. Ct. Kings Cty. 2015) (rejecting
lender’s argument that “delays associated with mandatory foreclosure settlement
conferencing” excused its untimely motion for a judgment of foreclosure, and granting
borrower’s motion to dismiss the foreclosure complaint).
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the parties, by procuring for them a surer-footed reading of applicable law.”
(internal quotation marks and citations omitted)).
Moreover, it is undisputed that Vito’s HAMP applications were submitted
“between October 2012 and June 2013, and IndyMac corresponded with him
through about July 18, 2013.” (Def. Br. 23). What both parties overlook,
however, is that the Regulation X loss-mitigation procedures on which
Defendants rely did not go into effect until January 10, 2014. See Sutton v.
Citimortgage, Inc., No. 16 Civ. 1778 (KPF), 2017 WL 122989, at *4 (S.D.N.Y.
Jan. 12, 2017). And no argument is made that the requirements apply
retroactively for purposes of tolling or otherwise. Cf. Campbell v. Nationstar
Mortg., 611 F. App’x 288, 298 (6th Cir.) (non-precedential decision) (affirming
holding that 12 C.F.R. § 1024.41 does not apply retroactively), cert. denied, 136
S. Ct. 272 (2015). Thus, even if Regulation X’s loss-mitigation procedures
could qualify as a statutory prohibition under § 204(a) — which the Court does
not hold, as discussed above — such a prohibition would not have been in
effect during the parties’ HAMP negotiations.
The Court is reminded of CPLR § 201’s general warning that “[n]o court
shall extend the time limited by law for the commencement of an action.” N.Y.
C.P.L.R. § 201. Against this backdrop, and based on the authorities presented
by the parties, the Court declines to find that § 3408 mandatory-settlement or
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Regulation X loss-mitigation procedures qualify as a “statutory prohibition”
that tolled Defendants’ foreclosure action under § 204(a). 14
c.

The Statute of Limitations Was Not Renewed

Defendants also pursue a related argument that the statute of limitations
period was revived by virtue of Vito’s multiple HAMP application materials
reaffirming his debt. The Court disagrees.
i.

Applicable Law

Defendants’ argument relies upon New York General Obligations Law
§ 17-101, which provides:
An acknowledgment or promise contained in a writing
signed by the party to be charged thereby is the only
competent evidence of a new or continuing contract
whereby to take an action out of the operation of the
provisions of limitations of time for commencing actions
under the civil practice law and rules other than an
action for the recovery of real property. This section
does not alter the effect of a payment of principal or
interest.
N.Y. Gen. Oblig. L. § 17-101. Under this provision, “[a]n acknowledgment or
promise to perform a previously defaulted contract must be in writing to restart the statute of limitations.” Guilbert v. Gardner, 480 F.3d 140, 149-50 (2d
Cir. 2007). Additionally, the writing must “[i] recognize an existing debt and
[ii] contain nothing inconsistent with an intention on the part of the debtor to
pay it.” Clarex Ltd. v. Natixis Sec. Americas LLC, 988 F. Supp. 2d 381, 390

14

The Court need not reach whether the 90-day pre-foreclosure notice, issued
February 26, 2014, pursuant to RPAPL § 1304, “act[ed] as a toll of the [statute of
limitations] pursuant to CPLR § 204.” (Def. Br. 22).
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(S.D.N.Y. 2013) (internal quotation marks omitted) (quoting Knoll v. Datek Sec.
Corp., 769 N.Y.S.2d 581, 582 (2d Dep’t 2003)).
Moreover, “[i]f a written promise or acknowledgement is not
unconditional but instead is contingent upon some future event, the creditor
has the burden of proving that the condition has been met.” Faulkner v. Arista
Records LLC, 797 F. Supp. 2d 299, 312 (S.D.N.Y. 2011) (citing Flynn v. Flynn,
572 N.Y.S.2d 307, 309 (1st Dep’t 1991)). In Callahan v. Credit Suisse (USA),
Inc., for example, the court recognized that “[u]nder § 17-101, the statute of
limitations could be tolled or restarted if [the defendants] unconditionally
acknowledged an intent to pay amounts due,” but held that the defendants’
proposed separation agreement there did not “unconditionally acknowledge”
such intent because it was “clearly conditioned on [the plaintiff’s] acceptance.”
No. 10 Civ. 4599 (BSJ), 2011 WL 4001001, at *7 (S.D.N.Y. Aug. 18, 2011); see
also Sitkiewicz v. Cty. of Sullivan, 681 N.Y.S.2d 677, 678-79 (3d Dep’t 1998)
(holding that an “offer letter was not an unconditional promise to pay a sum
certain” in satisfaction of § 17-101 because it did not acknowledge the debt but
“merely made an offer of settlement which [the] plaintiff never accepted”).
ii.

Analysis
a)

The Home Affordable Modification Program
(HAMP)

Before turning to whether Vito’s HAMP applications revived the
limitations period, the Court briefly reviews the context in which those
applications were made. HAMP is a federal program that was established
pursuant to the Emergency Economic Stabilization Act of 2008, 12 U.S.C.
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§ 5219a. See Griffith-Fenton v. Chase Home Fin., No. 11 Civ. 4877 (VB), 2012
WL 2866269, at *3 (S.D.N.Y. May 29, 2012). The program was designed “to
help financially struggling homeowners by reducing their monthly loan
payments to an affordable level, and provides financial incentives to loan
servicers and investors to encourage them to modify the terms of existing
private mortgages in order to avoid foreclosure.” Id. (citing Thomas v.
JPMorgan Chase & Co., 811 F. Supp. 2d 781, 786-87 (S.D.N.Y. 2011)).
“Participation in the program is voluntary, and the servicer ultimately
determines whether a borrower is eligible for a loan modification.” Id.
The first step toward obtaining a loan modification under HAMP is an
application for a Trial Period Plan. (See Steiner Decl., Ex. AA, at 7). If the
application shows the borrower to be eligible, the servicer offers the borrower a
chance to participate in the Trial Period Plan, under which the borrower pays a
lower mortgage payment for a three-month trial period. (Id.). “If [the borrower]
successfully complete[s] all of the required trial payments on time, and [their]
income and expenses are determined to indeed be accurate, [they] receive a
permanent offer for a loan modification.” (Id.). See generally Rivera v. Bank of
Am. Home Loans, No. 09 Civ. 2450 (LB), 2011 WL 1533474, at *1 n.4 (E.D.N.Y.
Apr. 21, 2011) (discussing HAMP procedures).
b)

Vito’s HAMP Applications

Vito submitted HAMP applications in October 2012, February 2013, April
2013, May 2013, and June 2013, each of which acknowledged his “need for
mortgage relief.” (See Steiner Decl., Ex. Z (Oct. 2012); id., Ex. AB (Feb. 2013);
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id., Ex. AP (Apr. 2013); id., Ex. AE (May 2013); id., Ex. AG (June 2013)). Most
applications had a “Hardship Affidavit” section that read: “I (We) am/are
requesting review under the Making Home Affordable program. I am having
difficulty making my monthly payment because of financial difficulties,” and
then permitted the affiant to check applicable boxes; Vito cited the reduction of
household income as his source of hardship. (See, e.g., id., Ex. Z (Oct. 2012);
id., Ex. AE (May 2013); id., Ex. AG (June 2013)). 15
Along with his February 2013 and April 2013 applications, Vito also
submitted identical Hardship Letters, one handwritten and one typed, in which
he stated:
I am writing to ask [IndyMac] for a loan modification for
the mortgage on the property at 60 Interlaken Avenue
New Rochelle, NY 10805. Within the last few years I
have had some major setbacks in my life. During 2006,
my wife Marion and I separated and I moved out of the
family home. At the time, my wife was a stay at home
mom and I was trying to continue to pay the house bills
and sustain a new life arrangement. Shortly after this,
I lost my job and was unemployed for almost 2 years.
Currently, I am a full time employee as is my ex wife.
We feel if given a chance and a modification, we will be
able to resume ownership of our home and pay our bills
on time.
(Steiner Decl., Ex. AK; Pl. 56.1 ¶ 80).
In response to each of these HAMP applications, IndyMac sent status
notices informing Vito that his application was incomplete and identifying what

15

The April 2013 application’s Hardship Affidavit takes a slightly different format. There,
Vito’s cited reasons for hardship were unemployment, divorce, and “other.” (See Steiner
Decl., Ex. AP (Apr. 2013)).
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documents or information were still missing. (See Steiner Decl., Ex. AA, AC,
AD, AF, AH). Those notices also included a form disclaimer that warned:
Not All Borrowers Will Qualify for a Loan
Modification Offer. Your completed application,
including income documentation, will be used to
evaluate whether you are eligible for a modification or
other workout; however, IndyMac Mortgage Services is
not obligated to offer you assistance based solely on the
representations and information included in your
submission. We reserve the right to verify the
information you submitted and request other
information and/or documentation to fully evaluate
your eligibility. IndyMac Mortgage Services follows the
HAMP guidelines to determine eligibility for a loan
modification to the extent permitted under our
contractual agreements with the investors who own the
loans we service. Not all borrowers who submit an
application will qualify for a loan modification. This is
not a firm offer for a modification and does not override
any foreclosure proceedings that may be in process from
moving forward as permitted under the applicable
servicing agreements.
(Id. (first emphasis in original; second emphasis added)). The June 2013 form
disclaimer also adds that “[a] borrower will be deemed to have requested
consideration for a loan modification or alternative program when a complete
application is received by IndyMac Mortgage Services.” (Steiner Decl., Ex. AH).
c)

Vito’s HAMP Applications Did Not Renew the
Statute-of-Limitations Period

Defendants contend that “[e]ach HAMP Application submitted by [Vito]
constituted an ‘acknowledgement’ of his existing mortgage debt and contained
nothing ‘inconsistent’ with his intention to repay.” (Def. Br. 26). They also
argue that Vito’s Hardship Letters “further evidenc[e] his acknowledgment of
the mortgage debt with an intention to repay,” particularly when viewed in the
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context of his deposition testimony that it was his “intent to pay” once the Loan
was modified. (See id. at 27 (citing Steiner Decl., Ex. B (Costa Dep.), at 46:1518)).
The Court disagrees. Vito’s HAMP applications, including the Hardship
Letters, did not revive Defendants’ statute-of-limitations period to foreclose on
the Mortgage. None of these writings unconditionally acknowledged Vito’s
intent to pay the Loan; most liberally construed, they implied a conditional
offer of settlement that IndyMac never accepted. The weight of New York
authorities — most of which are uncited by the parties — supports this
conclusion.
Even prior to the advent of HAMP, courts rejected such conditional offers
to settle mortgage debts as a basis to revive a foreclosure-limitations period
under § 17-101. For example, in Petito v. Piffath, the New York Court of
Appeals held that a foreclosure-lawsuit settlement agreement, which did not
extinguish the underlying debt, did not constitute “an acknowledgement of the
debt sufficient to renew … the Statute of Limitations [under § 17-101] for
enforcement of the debt itself.” 85 N.Y.2d 1, 8 (1994). This was because the
settlement agreement “contain[ed] neither an express acknowledgment of [the
borrower’s] indebtedness nor an express promise to pay the mortgage debt per
se. Rather, the agreement contained only a promise to pay [the plaintiff] a
specific sum in exchange for [the plaintiff’s] agreement to forego prosecution of
its foreclosure action[.]” Id.
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The Third Department reached a similar outcome in Sichol v. Crocker,
576 N.Y.S.2d 457 (3d Dep’t 1991). There, a borrower and lender discussed a
proposed modification to a note and mortgage after the borrower had defaulted.
Id. at 458. After these talks, the borrower sent the lender a correspondence
acknowledging that he “owes [the lender] money for the first mortgage
payment,” that he “[had not yet] received the Modification Agreement from [the
lender],” and that he requests its prompt forwarding. Id. The contemplated
agreement was never executed, so the lender sued to foreclose on the mortgage.
Id. at 457-58. The Third Department upheld the dismissal of the lender’s
foreclosure action as time-barred, and rejected the lender’s argument that the
letter had revived the statute-of-limitations period under § 17-101. Id. at 458.
The court held that “while the letter arguably acknowledged the existence of
indebtedness, there was no unconditional promise to pay it. Rather, a
condition precedent, i.e., preparation and execution of a modification
agreement, was imposed, thereby rendering any promise conditional, and the
condition was never fulfilled.” Id.
More recently, the Second Department held in Hakim v. Peckel Family
Limited Partnership that the defendants’ settlement offer letters did not renew
the foreclosure-limitations period under § 17-101 because the settlement was
“conditioned on the plaintiff’s acceptance of a disputed reduction in the
principal amount of the mortgage — a condition which was never accepted by
the plaintiff.” 721 N.Y.S.2d 543, 544 (2d Dep’t 2001). Therefore, the court
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concluded, “[t]he letters did not constitute an unconditional and unqualified
acknowledgment of a debt.” Id.
So too here. Vito’s HAMP applications and supportive materials, at best,
expressed a conditional promise to pay the mortgage Loan if the modification
sought was provided. See Flynn, 572 N.Y.S.2d at 309 (“[P]laintiff’s promise is
completely contingent upon his receipt of ‘some assistance’ and therefore not
an unconditional promise.”); see also Reiss v. Deutsche Bank Nat. Trust Co., 37
N.Y.S.3d 653, 656 (Sup. Ct. Westchester Cty. 2016) (denying the defendant’s
motion to dismiss a quiet-title action and commenting that plaintiffs’
“‘Hardship Affidavit’ … is nothing more than ‘a conditional promise to pay’ if
and when plaintiffs are approved for a loan modification and they agree to such
terms”).
IndyMac never granted Vito a permanent loan modification, nor did it
even extend Vito an offer to join the Trial Period Plan. (See Steiner Decl.,
Ex. AA at 3 (IndyMac’s application status-notice disclaiming that “[t]his is not a
firm offer for a modification and does not override any foreclosure proceedings
that may be in process from moving forward”); see also Reiss, 37 N.Y.S.3d at
656-57 (recognizing that “[i]t makes no difference that the Hardship Affidavit
contains plaintiffs’ assertion, ‘We feel with the HAMP Program, once again we
pay for a new mortgage,’” because that assertion was “simply part of their
prayer for relief and does not otherwise establish anything other than a
conditional promise to pay a modified loan if and when approved for a
modification upon terms acceptable by plaintiffs”). Indeed, IndyMac never even
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accepted Vito’s HAMP applications as complete. (See, e.g., Def. 56.1 Opp.
¶¶ 70, 72, 74 (acknowledging that IndyMac sent correspondence reflecting that
Vito’s HAMP applications “required additional documents/information to be
completed”)).
Just a few months ago in United States Bank National Association v.
Martinez, the Kings County Supreme Court addressed whether a borrower’s
payments during the HAMP Trial Period renewed the statute of limitations
under § 17-101. See 2016 WL 7973961, at *16-17 (Table) (Sup. Ct. Kings Cty.
2016). Relying on Petito and Sichol, among other New York precedents, the
court held that “[the borrower’s] execution of the 2009 HAMP Trial was not an
acknowledgment of the debt sufficient to toll and renew the Statute of
Limitations [under] § 17-101.” Id. at *17. The court reasoned:
The 2009 HAMP Trial does not qualify as an
acknowledgment of an existing debt, pursuant to GOL
§ 17-101, because the 2009 HAMP Trial does not
contain [the borrower’s] express acknowledgment of his
indebtedness under the … Mortgage and Note [n]or [the
borrower’] express promise to pay any of the
outstanding debt.
Instead, [the borrower] made a
conditional promise to make three payments … during
the three-month 2009 HAMP Trial period during which
[the lender] promised to review [the borrower’s]
documented income to determine whether [he] qualified
for a final HAMP modification.
Id.; see id. at *16 (“[A] HAMP modification trial is not an agreement for the
binding obligations of the parties going forward because it is merely a trial
arrangement.” (internal quotation marks omitted) (quoting Meyers, 966
N.Y.S.2d at 116)).
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Here, the Court need not — and does not — issue so broad a holding.
That is because, again, IndyMac never even accepted Vito’s application as
complete, much less offer him enrollment in the Trial Period Plan or accept his
trial-period payments. The Court concludes that no reasonable jury could find
that Vito’s HAMP applications and hardship letters constituted an
“unconditional and unqualified” acknowledgment of, and promise to pay, his
debt. Hakim, 721 N.Y.S.2d at 544. “Rather, a condition precedent,”
modification of his Loan, “was imposed, thereby rendering any promise
conditional, and the condition was never fulfilled.” Sichol, 576 N.Y.S.2d at 458.
Consequently, Vito’s HAMP submissions did not restart the statute of
limitations on Defendants’ foreclosure claim under § 17-101.
d.

Cancellation and Discharge of the Loan Are Granted and
Foreclosure Is Denied

Plaintiffs have established that there is no genuine dispute of material
fact that more than six years have passed since the accrual of Defendants’
instant foreclosure action. And Defendants have identified no valid basis for
tolling or renewing the statute of limitations for foreclosure. The Court thus
finds that the instant foreclosure counterclaim by Defendants, as well as any
future such actions, are time-barred as a matter of law under CPLR § 213. See
N.Y. C.P.L.R. § 213 (“[A]n action upon a bond or note, the payment of which is
secured by a mortgage upon real property, or upon a bond or note and
mortgage so secured, or upon a mortgage of real property, or any interest
therein” shall “be commenced within six years.”).
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Accordingly, Plaintiffs are granted summary judgment (i) in favor of their
RPAPL Article 15 claim seeking the cancellation and discharge of record of the
Mortgage, a declaration adjudging the Property to be free from an encumbrance
arising from the Mortgage, and a declaration discharging Plaintiffs’ obligations
under the Note, see N.Y. R.P.A.P.L. § 1501(4), and (ii) against Defendants’
foreclosure counterclaim and affirmative defenses. 16 By the same token,
Defendants are denied summary judgment in favor of their foreclosure
counterclaim and against Plaintiffs’ RPAPL Article 15 claim.
2.

Defendants Are Denied Summary Judgment on Their
Unjust-Enrichment Counterclaim

Defendants argue in the alternative that even if their foreclosure claim is
doomed, they are still entitled to the Carrying Costs they incurred under a
theory of unjust enrichment. (Def. Br. 37-39).
a.

Applicable Law

To prevail on a claim for unjust enrichment in New York, a party must
establish “[i] that the defendant benefitted; [ii] at the plaintiff's expense; and
[iii] that equity and good conscience require restitution.” Beth Israel Med. Ctr.
v. Horizon Blue Cross & Blue Shield of N.J., Inc., 448 F.3d 573, 586 (2d Cir.

16

In their Answer, Defendants assert ten affirmative defenses: (i) timeliness based on
renewal of the statute-of-limitations period; (ii) timeliness based on tolling of the
statute-of-limitations period; (iii) failure to state a claim; (iv) unclean hands;
(v) documentary evidence; (vi) equitable and judicial estoppel; (vii) waiver and
ratification; (viii) unjust enrichment; (ix) equitable mortgage; and (x) a catch-all. (See
Ans. 8-9). Defendants have either abandoned these defenses, on account of nowhere
substantively arguing them in their briefing nor raising an underlying genuine dispute
of material fact, or the defenses are subsumed within the statute-of-limitations and
unjust-enrichment discussions in this Opinion. Accordingly, Plaintiffs’ motion for
summary judgment against Defendants’ affirmative defenses is granted.
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2006) (internal quotation marks omitted) (quoting Kaye v. Grossman, 202 F.3d
611, 616 (2d Cir. 2000)). While the “essence” of such a claim “is that one party
has received money or a benefit at the expense of another,” City of Syracuse v.
R.A.C. Holding, Inc., 685 N.Y.S.2d 381, 382 (4th Dep’t 1999), “[s]imply claiming
that the defendant received a benefit is insufficient to establish a cause of
action for unjust enrichment,” Agerbrink v. Model Serv. LLC, 155 F. Supp. 3d
448, 458 (S.D.N.Y. 2016) (citing Old Republic Nat’l Title Ins. Co. v. Cardinal
Abstract Corp., 790 N.Y.S.2d 143, 145 (2d Dep’t 2005)); see also Carruthers v.
Flaum, 388 F. Supp. 2d 360, 371 (S.D.N.Y. 2005) (same).
b.

Analysis

Defendants argue that they are entitled to summary judgment on their
unjust-enrichment counterclaim “because there is no genuine dispute that
[DB] has borne ultimate responsibility for the payment of the Carrying Costs
dating back to [Vito’s] default on December 1, 2007,” and “[t]here is also no
disputing the clear benefit received by the Plaintiffs through [DB’s] payment of
the Carrying Costs.” (Def. Br. 38-39).
Fair enough. Defendants appear to have paid nearly $150,000 in
Carrying Costs, much of which would otherwise have been Plaintiffs’
responsibility. 17 And Plaintiffs’ efforts to obtain the Property unencumbered
and also walk away from the Carrying Costs certainly provokes a visceral

17

If Defendants had a valid unjust-enrichment claim, there would arise the ancillary
question of what portion of these Carrying Costs remain recoverable under the
governing statute of limitations. The Court need not reach this issue, however, in light
of the unjust-enrichment disposition articulated above.
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reaction. But a more nuanced look at unjust-enrichment doctrine reveals a
fatal flaw in Defendants’ claim.
Looking beyond the superficially capacious elements of an unjustenrichment claim, it is well-settled that “the mere fact that the plaintiff’s
activities bestowed a benefit on the defendant is insufficient to establish a
cause of action for unjust enrichment”; rather, “it is [also] the plaintiff’s burden
to demonstrate that services were performed for the defendant resulting in the
latter’s unjust enrichment.” Law Offices of K.C. Okoli, P.C. v. BNB Bank, N.A.,
481 F. App’x 622, 627 (2d Cir. 2012) (summary order) (internal quotation
marks omitted) (quoting Clark v. Daby, 751 N.Y.S.2d 622, 623 (3d Dep’t 2002)
(emphasis in Clark)). 18 Simply put, Defendants have failed to demonstrate that
their ongoing payments of Carrying Costs “were performed for” Plaintiffs, and
“the mere fact” that Defendants’ payments “bestowed a benefit on [Plaintiffs] is
insufficient.” Clark, 751 N.Y.S.2d at 623.
DB (indirectly through its various mortgage servicers) began paying the
Carrying Costs when Vito defaulted in December 2007, but there is no evidence
that these payments were made for Plaintiffs as opposed to for Defendants’ own
interest in maintaining the Property in the event that foreclosure would become
necessary, as it soon did. Defendants’ singular focus on Plaintiffs’ windfall is
thus incomplete. That this enrichment has been ongoing for nearly a decade is

18

In the cases discussed in this section, “plaintiff” refers to the party who conferred a
benefit and seeks recovery under an unjust-enrichment theory, while “defendant” is the
party who received the benefit.

46

also in large measure a result of Defendants’ inaction; diligence in the 2008
Foreclosure Action, for example, would likely have brought clarity sooner.
Moreover, Defendants rely principally on a single precedent that offers
little help. They look to Mebane, a 1994 decision in which the Second
Department spent the bulk of its opinion working toward the conclusion that a
foreclosure action was time-barred because more than six years had passed
since acceleration of the mortgage loan. See Mebane, 618 N.Y.S.2d at 89. So
far, so good. Then, in a single sentence to conclude the opinion, the court
found that the lender had “stated a valid cause of action sounding in unjust
enrichment to recover sums advanced, inter alia, for property taxes and
insurance, within the six-year period prior to the commencement of this
action.” Id. at 90 (citations omitted). Unfortunately, little can be gleaned from
so terse a holding. 19
By contrast, Plaintiffs’ best authority is a 2002 Third Department
decision that isolates the unjust-enrichment inquiry presented here, and
analyzes it based on the principles earlier articulated. Clark v. Daby arose
from an earlier decision that had dismissed the lenders’ foreclosure action and
deemed a bond and mortgage null and void. See 751 N.Y.S.2d at 623. While
the lenders pursued an appeal, they elected to pay off the property’s overdue
taxes in order to prevent the county’s impending tax sale of the property. Id.

19

What is more, as of the date of this Opinion, not a single decision cites Mebane for this
proposition. Indeed, neither Defendants’ briefs, nor the Court’s efforts, reveal another
supporting precedent on all fours with Defendants’ uniquely situated unjustenrichment argument.
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Those appellate efforts eventually failed, and the lenders brought an unjustenrichment action against the borrower in order to recover the taxes they had
paid, taxes that would otherwise have been the obligation of the borrower. Id.
The Third Department — relying on the principle that “the mere fact that
the plaintiff’s activities bestowed a benefit on the defendant is insufficient” and
that, instead, the plaintiff’s “services [must be] performed for the defendant
resulting in [the latter’s] unjust enrichment” — upheld the summary-judgment
dismissal of the lenders’ unjust-enrichment claim. Clark, 751 N.Y.S.2d at 623
(emphasis in original) (internal citations omitted). The court recognized that
there was “no question” that the lenders’ tax payment “worked to [the
borrower’s] benefit by relieving him of that burden.” Id. at 624. Nevertheless,
the court found that it was
equally clear that plaintiffs operated under no mistake
of fact or law but, rather, their sole motivation in
making the payment was to protect their own interests.
***
The fact that plaintiffs’ calculated risk failed makes
their conduct no less voluntary, and there is no
evidence or claim that defendant’s conduct with regard
to this matter was in any way tortious or fraudulent. …
[A]ny benefit to defendant was purely incidental,
thereby defeating plaintiffs’ claim of unjust enrichment.
Id.
The Court finds that the unique facts of this case are governed by the
Third Department’s reasoning and holding in Clark: Defendants took a
calculated risk in continuing to pay the Carrying Costs in order to maintain the
Property following Plaintiffs’ December 2007 default. Defendants point to no
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evidence that this was done for Plaintiffs’ benefit. Indeed, if the 2008
Foreclosure Action or the instant one had been successful, Defendants would
have enjoyed the fruits of their investment. That the Carrying Costs
investment turns out, in hindsight, to have been a losing gamble determines
who ultimately (and incidentally) benefits, but it does not retroactively alter for
whom that benefit was intended. Accordingly, Defendants’ motion for
summary judgment in favor of their unjust enrichment counterclaim is denied
and Plaintiffs’ motion for summary judgment against the counterclaim is
granted.
CONCLUSION
For the foregoing reasons, Plaintiffs’ motion for summary judgment is
GRANTED in its entirety and Defendants’ motion for summary judgment is
DENIED in its entirety. The Clerk of Court is directed to terminate the motions
at Docket Entries 36 and 42, adjourn all remaining dates, and close this case.
SO ORDERED.
Dated:

March 30, 2017
New York, New York

__________________________________
KATHERINE POLK FAILLA
United States District Judge
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Wells Fargo Quiet Title, Wrongful Foreclosure,
Punitive Damages Lawsuit
Wells Fargo Quiet Title, Wrongful Foreclosure, Punitive Damages Lawsuit DAVID and CRYSTAL
HOLM V. Wells Fargo Results in $2,959,123.00 in financial damages to homeowners and Quite Title to
their property.
Based upon the record, the Court finds this sum to be fair and reasonable and supported by the evidence
adduced at trial. IT IS FURTHER ORDERED ADJUDGED AND DECREED that judgment is entered for
punitive damages in favor of Plaintiffs David and Crystal Holm, husband and wife, and against Defendant
Wells Fargo Home Mortgage, Inc. in the amount of TWO MILLION, NINE HUNDRED FIFTY NINE
THOUSAND, ONE HUNDRED TWENTY THREE DOLLARS ($2,959,123.00).
Case No. 08CN-CV00944
JUDGMENT
NOW, THEREFORE, this matter having been tried before the Court, commencing on the 14th day of January,
2015, and, further, the Court having taken this matter under advisement upon its submission on the 16th day of
January, 20] S, and WHEREAS, Plaintiffs appeared in person and by and through counsel, Gregory Leyh, and
Defendants appeared by and through counsel, Martin Blanchard, Janet McKillip, and Andrew Jones, and
WHEREAS, Plaintiffs having dismissed Count III, the Court finds on Count II and Count 1 as follows:
GENERAL FINDINGS
Plaintiffs Crystal G. Holm and David E. Holm were, at all times relevant to this proceeding, husband and wife
residing in Clinton County, Missouri. Further, Plaintiffs were, until the foreclosure sale at issue, owners of real
property situate in Clinton County, Missouri, commonly known as 3800 Timberlake Drive, Holt, Missouri,
more particularly described as follows:
LOT SIXTEEN (16) IN WOODRAIL, A SUBDIVISION IN CLINTON COUNTY, MISSOURI,
ACCORDING TO THE RECORDED PLAT THEREOF
In 2008, a dispute arose as to Plaintiffs’ debt on the property. The property also sustained Substantial damage
from a storm and the application of insurance proceeds was at issue. Plaintiffs had numerous communications
(both verbal and written) with various Representatives of Defendant Wells Fargo Home Mortgage, Inc.
(hereinafter referred to as Wells Fargo), and various representatives of Kozeny & McCubbin, L.C. (legal
counsel for both Defendants in this proceeding and hereinafter referred to as Kozeny & McCubbin).
Plaintiffs were still seeking to resolve the disputed debt issues when Kozeny and McCubbin, acting, as
Successor Trustee, and/or as legal counsel for the Successor Trustee, and/or as legal counsel for Defendant
Wells Fargo, commenced foreclosure proceedings against Plaintiffs relating to the above-referenced property.
Undisputed evidence reveals Plaintiffs family received a dollar amount to stop the foreclosure from Kozeny &
McCubbin and Defendant Wells Fargo. Plaintiffs procured the necessary funds per the agreement.
Regardless, on August 15, 2008, Kozeny & McCubbin proceeded to foreclosure, selling the property to
Defendant Federal Horne Loan Mortgage Corporation (hereinafter referred to as Freddie Mac) for the sum of
$141,792.30. Plaintiffs’ efforts to set aside the foreclosure and/or reinstate the Joan were in vain. Ultimately,
Freddie Mac filed an action in Unlawful Detainer (14CN-CV00501), currently pending against Plaintiffs, and

Plaintiffs filed the instant lawsuit. The Court will first address Plaintiffs’ claim for quiet title relief set forth in
Count II
COUNT II
Uncontroverted evidence at trial establishes Plaintiffs possessed title to the subject property until the date of the
foreclosure sale. Prior to the sale, June 26, 2008, the “Foreclosure Department” of Kozeny & McCubbin sent a
letter to Plaintiffs “in response to your correspondence disputing the validity of the debt” on the subject
property. (It is unclear to the Court whether Kozeny & McCubbin issued the letter in their capacity as Successor
Trustees, Attorneys for Successor Trustees, Attorneys for Wells Fargo, or in some other capacity.) The
correspondence indicated they were providing Plaintiffs with “1. A copy of the deed of trust, and 2. A copy of
the note” to “verify the debt which is owed.” The promissory note (included in Plaintiffs’ Exhibit 26) was a
promise to pay the original lender, Commercial Federal Mortgage Corp., and contained no endorsements, either
in blank or to a specific party. The undisputed facts are neither Wells Fargo nor Freddie Mac had the right to
enforce the note rendering the foreclosure sale void. In Williams v. Kimes, 996 S.W. 2nd 43, 4S (Mo. 1999),
the Missouri Supreme Court indicated “no title is conveyed through the sale” when a party who lacks a right to
enforce the note proceeds with foreclosure sale. Based upon the evidence, the Court finds neither Wells Fargo
nor Freddie Mac had the right to enforce the unendorsed note incorrectly described by Kozeny & McCubbin as
evidence to “verify the debt which is owed.” This Court finds Freddie Mac did not obtain title to the instant
property through the foreclosure sale and title to the instant property should be quieted in the name of
Plaintiffs.
COUNT I
In Count II Plaintiffs seek both compensatory and punitive damages for wrongful foreclosure of their property
by Defendant Wells Fargo. Based upon the facts presented at trial, including, but not limited to, the facts set
forth herein, the Court finds the foreclosure sale of the subject property on August 15, 2008, was wrongful.
Compensatory Damages
The uncontroverted evidence is that on August 15, 2008, Freddie Mac paid $141,762.30 to purchase Plaintiffs’
property. Due to the actions of Defendant Wells Fargo, Plaintiffs have spent the last six and one-half years
having in limbo. This Court is acutely aware of a pending unlawful detainer suit against David and Crystal
Holm (Clinton County Case No, 14CNCVOOSO 1). An unlawful detainer case was initially filed ~y Freddie
Mac against David and Crystal Holm on September 8, 2008, less than one month following the foreclosure sale
(Clinton County Case No. 08CN-CV00729). Mr. and Mrs. Holm have been under the threat of eviction for well
over six years. Upkeep and maintenance are constants when it comes to property. It would be ludicrous to spend
large sums of money to maintain a home titled to Freddie Mac and to which Plaintiffs might never regain title.
Plaintiff David Holm testified that the current value of the property is $52,000. Mr. Holm’s testimony was
uncontroverted. The difference in value is $89,762.30, which constitutes reasonable lost value to Plaintiffs·
property. In addition, Plaintiffs testified they made repairs in the amount of $6,150 to the property to prevent
even greater deterioration or diminution in value.
Mr. Holm made the repairs himself and paid for the 11ecessary materials. The cost of past home repairs to
prevent additiona1 loss of the value of his home was $6,150. Exhibit 40 was received as additional evidence of
the cost of past home repairs. Crystal Holm testified to her role in preparing Exhibit 40 and to the accuracy of
the costs identified.
The Court finds Plaintiffs sustained actual damages as set forth herein above in the amount of NINETYFIVE THOUSAND NINE HUNDRED TWELVE DOLLARS AND THIRTY CENTS ($95,912.30).

The evidence further established Plaintiffs suffered considerable emotional distress and mental and physical
anxiety attributable to, or as a direct result of, Defendant Wells Fargo’s actions. Plaintiff David Holm suffered
panic attacks, heart problems requiring a heart monitor, high blood pressure, and daily anxiety due to the
circumstances relating to the wrongful foreclosure. Plaintiff Crystal Holm testified regarding her “fear” of
losing her family’s, home, and the impact of such a loss on her 12-year-old daughter, Liberty, and family. Mrs.,
Holm recounted her loss of optimism regarding a property that she hoped would be populated by horses and
other animals. Both Plaintiffs testified about the substantial stress on their marriage resulting from the
Defendants’ predatory and extreme and outrageous conduct.
Based upon the uncontroverted facts presented at trial, and including, but not limited to, the facts set forth
herein above, the Court finds Plaintiffs are entitled to damages for emotional distress against Defendant Wells
Fargo Home Mortgage, Inc. in the amount of TWO HUNDRED THOUSAND DOLLARS ($200, 000, 00),
Based upon the record, the Court finds this sum to be fair and reasonable and Supported by the evidence
adduced at trial.
Punitive Damages
The evidence established that Wells Fargo intentionally promised a reinstatement to Plaintiffs and told David
Holm that no foreclosure sale would take place if he accepted the reinstatement. MI. Holm immediately
accepted the offer, but Wells Fargo deliberately ignored the reinstatement deal and, in an egregious and
deceitful manner, intentionally foreclosed on David and Crystal Holm’s family home. Through its agent Kozeny
& McCubbin, Wells Fargo received a facsimile copy of Plaintiffs’ reinstatement check on the date of the
foreclosure sale. Kozeny & McCubbin received the physical reinstatement check on August 16, 2008.
Plaintiffs fully and completely complied with the instructions provided by Wells Fargo and Kozeny &
McCubbin regarding payment of the reinstatement check. Defendant Freddie Mac’s representative, Dean
Meyer, testified that there is nothing in the Freddie Mac servicing guide stating that a reinstatement check must
be received before the foreclosure sale. This is particularly true when the servicer and trustee make explicit
promises to a borrower that they will not foreclose.
Notwithstanding these promises, contracts, and commitments to Plaintiffs, Wells Fargo refused to stop the
foreclosure. Further, Wells Fargo refused to cash the reinstatement check and reinstate Plaintiffs’ loan. The
Court finds Defendant Wells Fargo’s attitude toward Plaintiffs unfathomable. The incredible effort made by
Plaintiffs to keep the property they so clearly love should have been commended, not condemned. Wells
Fargo’s decisions to renege on its promises and contract, and to deceive Plaintiffs with the pledge to cancel the
foreclosure sale, were outrageous and reprehensible.
The Court finds Defendant Wells Fargo was deceitful in its dealings with David and Crystal Holm.
Defendant Wells Fargo’s deceptive and intentional conduct displayed a complete and total disregard for
the rights of David and Crystal Holm.
Dean Meyer testified Freddie Mac considered reinstatement of the Holm note to be the most desirable of all
possible outcomes. Freddie Mac’s servicing guide champions reinstatement, and requires that servicers comply
with its guidelines. Freddie Mac demands 111at its servicers must go “the extra mile” to obtain a reinstatement
whenever possible. Defendant Wells Fargo could easily have kept its word and reinstated the loan. Instead,
Wells Fargo and its agents expended immeasurable, if not incomprehensible, time and effort to avert
reinstatement.
The result of Wells Fargo’s egregious conduct was to impose approximately six and one-half years of
uncertainty, lost optimism, emotional distress, and paralysis on Plaintiffs’ family.

The evidence established that Wells Fargo’s intentional choice to foreclose arose from its own financial
incentives. Dr, Kurt Krueger testified that Wells Fargo had financial incentives to seek reimbursement of its
fees at a foreclosure sale. This economic motivation collided with the well-being of David and Crystal Holm,
and was clearly contrary to the interests of Freddie Mac.
In other words, in this case, a powerful financial company exerted its will over a financially distressed family in
Clinton County, Missouri. The result is predictable. Plaintiffs were severely damaged; Wells Fargo took its
money and moved on, with complete disregard to the human damage left in its wake, Defendant Wells Fargo is
an experienced servicer of home loans. Wells Fargo knew that its decision to foreclose after reinstatement was
accepted would inflict a devastating injury on the Holm family. Wells Fargo’s actions were, knowing,
intentional, and injurious.
Defendant Wells Fargo operated from a position of superiority provided by its enormous wealth. Wells Fargo’s
decision took advantage of an obviously financially vulnerable family, and there is no evidence of remorse for
the harm caused to David and Crystal Holm. In fact, the Court recalls the lack of remorse and humanity
illustrated by Wells Fargo’s corporate representative who testified, “I’m not here as a human being. I’m here as
a representative of Wells Fargo.”
Based upon the facts presented at trial, and including, but not limited to, the facts set forth herein above,
the Court finds Plaintiffs are entitled to punitive damages against Defendant Wells Fargo Home
Mortgage, Inc., in the amount of TWO MILLION NINE HUNDRED FIFTY- NINE THOUSAND ONE
HUNDRED TWENTY· THREE DOLLARS ($2,959,123.00).
Based upon the record, the Court finds this sum to be fair and reasonable and supported by clear and convincing
evidence adduced at trial. IT IS THEREFORE ORDERED ADJUDGED AND DECREED that judgment is
entered for damages in favor of Plaintiffs David and Crystal Holm, husband and wife, and against Defendant
Wells Fargo Home Mortgage, Inc., in the amount of TWO HUNDRED NINETY, FIVE THOUSAND NINE
HUNDRED TWELVE DOLLARS AND THIRTY CENTS ($295,912.30).
Based upon the record, the Court finds this sum to be fair and reasonable and supported by the evidence
adduced at trial. IT IS FURTHER ORDERED ADJUDGED AND DECREED that judgment is entered for
punitive damages in favor of Plaintiffs David and Crystal Holm, husband and wife, and against Defendant
Wells Fargo Home Mortgage, Inc. in the amount of TWO MILLION NINE HUNDRED FIFTY, NINE
THOUSAND ONE HUNDRED TWENTY, THREE DOLLARS ($2,959,123.00).
Based upon the record, the Court finds this sum to be fair and reasonable and supported by clear and convincing
evidence adduced at trial.
IT IS FURTHER ORDERED ADJUDGED AND DECREED that judgment is entered in favor of Plaintiffs
David and Crystal Holm, husband and wife, and against Defendant Federal Home Mortgage Corporation
(Freddie Mac) on the claim for quiet title relief. Title to the property is quieted in the name of Plaintiffs David
and Crystal Holm, husband and wife, who are hereby vested with fee simple title in and to the property
commonly known as 3800 Timberlake Dr., Holt, Missouri 64048 and legally described as follows:
LOT SIXTEEN (16) IN WOODRAIL A SUBDIVISION IN CLINTON COUNTY MISSOURI
ACCORDING TO THE RECORDED PLAT THEREOF
IT IS FURTHER ORDERED ADJUDGED AND DECREED that costs are assessed against Defendant
Wells Fargo Horne Mortgage Inc., and Defendant Federal Home Loan Mortgage Corporation. Dated this
26th day of January, 2015 R. Brent Elliott Circuit Judge Division II 43rd Judicial Circuit, Missouri.

Fulton County Superior Court
***EFILED***MH
Date: 2/29/2016 7:41:38 PM
Cathelene Robinson, Clerk

IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA
DAVID EARL MOBLEY,

)
)
Plaintiff,
)
)
v.
)
)
PROSPECT MORTGAGE, LLC and all
)
persons unknown who claim or might claim )
adversely to Petitioner's title to 945 Niskey )
Lake Circle, Atlanta, Georgia,
)
)
Defendants.
)

CIVIL ACTION
FILE NO. 2015CV268792

------------------------------)
FINAL ORDER GRANTING DEFENDANT'S MOTION TO DISMISS
The matter came before the Court on Prospect Mortgage, LLC's ("Defendant") Motion to
Dismiss ("Motion"), filed January 13,2016

wherein Defendant moved this Court to dismiss this

case, with prejudice, pursuant to O.e.G.A. § 9-11-12(b)(6),

arguing that Plaintiff failed to state a

claim for quiet title upon which relief could be granted.
The COUli having considered the complaint, the arguments set forth in the motion, and
applicable authority, and it appearing that the COUli has jurisdiction over this matter, that the
motion has been properly served, that Plaintiff has failed to file a response to the motion, and
that good cause has otherwise been shown for the relief sought in the motion; it is hereby

ORDERED that this case is DISMISSED WITH PREJUDICE pursuant to O.C.G.A. §
9-11-12(b)(6). It is further DIRECTED that the Clerk of Court CLOSE the above-styled case.
SO ORDERED this ~day of February, 2016.

CAFN: 20 1 5CV268792
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Prepared and presented by:

COHEN POLLOCK MERLIN & SMALL, P.c.
Attorneys for Defendant Prospect Mortgage, LLC
By:
/s/ Garrett H. Nye
Bruce Z. Walker
Georgia BarNo. 731260
Garrett H. Nye
Georgia Bar No. 387919
3350 Riverwood Parkway
Suite 1600
Atlanta, GA 30339
(P) (770) 858-1288
(F) (770) 858-1277
bwalker@cpmas.com
gnye@cpmas.com

Copy to:
Mr. David Mobley
945 Niskey Lake Cir SW
Atlanta, GA 30331
nand022nando@yahoo.com
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117 F.Supp.3d 953 (2015)

DEUTSCHE BANK NAT'L TRUST CO., as Trustee of the Residential Asset Securitization Trust
2007-A8, Mortgage Pass-Through Certificates, Series 2007-H under the Pooling Servicing
Agreement dated June 2007, Plaintiff,
v.
John BURKE and Joanna Burke, Defendants.
Civil Action No. 4:11-cv-01658.
United States District Court, S.D. Texas, Houston Division.
Signed July 31, 2015.
954

*954 Coury Matthews Jacocks, Barrett Daffin Frappier Turner Engel LLP, Addison, TX, Mark Daniel Hopkins, Hopkins Law,
PLLC, Austin, TX, for Plaintiff.
Joanna Burke, Kingwood, TX, pro se.

MEMORANDUM AND ORDER
STEPHEN WM SMITH, United States Magistrate Judge.
Before the court is plaintiff Deutsche Bank National Trust Company's Rule 59(e) motion to alter or amend the court's
judgment in this home equity loan foreclosure case. (Dkt. 84). A hearing on this motion was held on June 29, 2015, and
Deutsche Bank was given an opportunity to file a supplemental brief. (Dkt. 90). Deutsche Bank asks the court to vacate its
March 13, 2015 final declaratory judgment in favor of the Burkes. (Dkt. 77).
That judgment was based on findings and conclusions that Deutsche Bank had failed to prove chain of title back to the
original lender, now defunct. The sole proof on which the bank relied — a purported assignment from "MERS as nominee
for the lender, its successors and assigns" — was held void, because the assignor did not exist when the document was
signed. Deutsche Bank's motion raises five arguments, which will be considered in turn. The motion is denied.

1. Holder of the Note
Deutsche Bank's first argument is based on a misrepresentation of the trial record. Deutsche Bank claims that it introduced
into evidence the Burke note indorsed in blank by the original lender (IndyMac Bank), thereby establishing its right to
foreclose as holder of the Note. (Dkt. 84, at 4). This claim is baseless, because, as the trial transcript makes clear, the only
version of the Note successfully introduced by Deutsche Bank at trial contained no indorsement of any kind.
955

*955 It is true that a version of the Note originally offered by Deutsche Bank as Plaintiff's Exhibit 3 contained an undated
stamp block below the borrower's signature, which reads "Pay to the Order Of [left blank] Without Recourse IndyMac Bank,
F.S.B." and is signed by "Cathy Powers Vice President." (Dkt. 69, at 30). At trial, the defendants vigorously objected to this
document (as well as others) on lack of authentication grounds. Tr. 6-12, 29-30. The Burkes argued that the stamp block
containing the Cathy Powers signature was not a part of the Note as originally executed, and instead offered a copy of the
unindorsed Note as one of their own exhibits, Defendants' Exhibit 11. Prior to taking testimony, the Court sustained the
defendants' authenticity objections to all of Deutsche Bank's exhibits other than Exhibits 1 and 2, which were certified
copies of the Home Equity Security Instrument and the Assignment, respectively. Tr. 34 ("Your Exhibit 1 and 2 are admitted.
But your other exhibits, the ones that are not authenticated at this point are not."). Thus, from the very beginning of trial,
Deutsche Bank's counsel was on notice that if it wanted to introduce its version of the Note indorsed in blank, some proof of
authentication would be necessary.[1]
Deutsche Bank never offered such proof at trial; in fact it called no witnesses of its own, aside from the Burkes themselves.
At the close of the Bank's counsel's examination of Joanna Burke, the following exchange occurred with the Court:
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MR. JACOCKS: Okay. I don't have any further questions for her. I offer my copy of the note and my copy of
the Notice of Acceleration that was sent to Joanna Burke at the property address into evidence as Exhibits 2
and 3 — I mean 3 and 4.
THE COURT: Well, you didn't ask her about your Exhibits 3 and 4. MR.
JACOCKS: Exhibit 3 was the note and I did ask her several questions —
THE COURT: About that document? I didn't hear you say anything about Plaintiff's Exhibit 3 or Plaintiff's
Exhibit 4, and that's what I'm concerned about.
MR. JACOCKS: Okay.
THE COURT: Because I know we have overlap, but when you talk about one set of exhibits and ask
questions about that, and now you're moving to introduce another set of exhibits, I'm afraid that's going to
confuse the record, because I'm confused at this point.
MR. JACOCKS: I'll unconfuse it. I'll offer their Defendant's Exhibit 4 into evidence, as well as their copies of
the note into evidence —
THE COURT: Okay.
MR. JACOCKS: — as Exhibit 3 is for the note. And if there are multiple copies the next number will be 4.
And the acceleration is also part of what they're — they've sought to have admitted into evidence.
THE COURT: All right. So your Plaintiff's Exhibit 3 is where, what exhibit number for the defendants?
MR. JACOCKS: I need the binder back.
THE COURT: Okay, go ahead.
MR. JACOCKS: The note is in plaintiff's binder and it's Exhibit — Defendant's Exhibit No. 11.
THE COURT: All right.
MR. JACOCKS: And again, the only objection I have to that entire — to that entire offering to them is that
last page.
956

*956 THE COURT: The last sheet, I understand. Okay. So it's in — okay. So your Plaintiff's Exhibit 3 is that
portion of Defendant's Exhibit 11 that consists of the note dated May 21, 2007?
MR. JACOCKS: That's correct.
***
THE COURT: ... Plaintiff's Exhibit 3 is admitted.
Tr. 45-48 (emphasis added).
In other words, the bank's counsel withdrew its original Exhibit 3 — i.e., the Note with the blank indorsement — and
substituted in its place a revised Exhibit 3 taken from Defendants' Exhibit 11 — i.e., the Note minus any indorsement. This
absence of documentary proof mirrors the lack of any testimonial evidence of holder status. Given its utter failure of proof,
Deutsche Bank's continuing assertion of a right to foreclose as holder of the Note is not just groundless, it is frivolous. On
this trial record the current holder of the Burke Note remains a mystery.[2]

2. The L'Amoreaux Decision
In its second argument, Deutsche Bank relies upon the Fifth Circuit's recent foreclosure decision in L'Amoreaux v. Wells
Fargo Bank, N.A., 755 F.3d 748 (5th Cir. 2014). In that case the homeowner challenged the validity of a deed of trust
assignment from MERS to Wells Fargo, on the grounds that MERS was purporting to act as a nominee only for the original
https://scholar.google.com/scholar_case?case=5623545376786455384&q=deutsche+bank+national+trust+compan+v.+John+burke+and+joanna+burk…
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lender (Cornerstone), which had ceased to exist at the time of the assignment. Rejecting that challenge, the Fifth Circuit
explained:
Although Cornerstone had ceased to exist at the time of the assignment, the Deed of Trust explicitly
contemplates MERS's continuing to act as nominee for Cornerstone's "successors and assigns." It is
undisputed that Cornerstone Corporation endorsed the Note to Wells Fargo [prior to Cornerstone's demise].
At that point, MERS became a nominee for Wells Fargo. MERS thus continued to have the authority to
assign its rights under the Deed of Trust.
755 F.3d at 750.[3]
Thus, the critical fact in L'Amoreaux was the prior indorsement of the note to Wells Fargo. Based on that earlier transaction,
Wells Fargo became Cornerstone's "assign," and MERS thereby acquired the authority to act as nominee for that entity in
transferring the Deed of Trust. In this case, however, that critical element is missing. As shown above, Deutsche Bank
introduced no proof whatever of a prior transaction by which it acquired any rights in the Note. Absent such proof,
L'Amoreaux is not controlling. Here MERS was acting on behalf of a defunct entity (IndyMac Bank), and its purported
assignment was therefore void and invalid under the Texas common law of assignments, as explained below.
957

An assignment is a manifestation by the owner of a right to transfer such right to the assignee. Hermann Hosp. v. *957
Liberty Life Assur. Co., 696 S.W.2d 37, 44 (Tex.App. — Houston [14th Dist.] 1985). An existing right is a precondition for a
valid assignment. Pain Control Institute, Inc. v. GEICO Gen. Ins. Co., 447 S.W.3d 893, 899 (Tex.App. — Dallas 2014). An
assignee "stands in the shoes" of the assignor but acquires no greater right than the assignor possessed. John H. Carney &
Assocs. v. Texas Prop. & Cas. Ins. Guar. Ass'n, 354 S.W.3d 843, 850 (Tex.App. — Austin 2011). An assignment cannot be
made by a dead man; it is a transfer by one existing party to another existing party of some valuable interest. Pool v. Sneed,
173 S.W.2d 768, 775 (Tex.Civ. App. — Amarillo 1943).
These common law principles pose an insurmountable barrier for Deutsche Bank on this record. There is simply no proof of
an existing assignor with an existing right in the property capable of being assigned in 2011. It is undisputed that Indy-Mac
Bank had been "dead" since 2008, several years prior to the 2011 assignment. (P. Ex. 6, at p. 1). Thus, any post-mortem
transaction by that entity would be a nullity under Pool v. Sneed.[4]
Deutsche Bank fares no better under the "successors and assigns" clause. The only apparent "successor" to IndyMac Bank
was IndyMac Federal Bank, but that entity was likewise shuttered in March 2009, nearly two years before the 2011
assignment. (P. Ex. 6). Even had that entity survived to 2011, substantially all of its assets had already been disposed of by
that time. According to the FDIC notice admitted as Plaintiff's Exhibit 6, "On March 19, 2009, IndyMac Federal was placed in
receivership and substantially all of its assets were sold." (Id. at p. 4) To whom those assets were sold, and whether the
Burke Note was among those assets, are matters of sheer speculation on this record.[5] See Priesmeyer v. Pacific
Southwest Bank, F.S.B., 917 S.W.2d 937, 940 (Tex.App. — Austin 1996) (refusing to presume that note once held by failed
bank was among unspecified assets transferred to FSLIC and then to new bank). For all this record shows, there was no
existing "successor" to IndyMac Bank at the time of the 2011 assignment.
That leaves only the question of Indy-Mac Bank "assigns." Logically, there are only two possibilities here, neither of which
are any help to Deutsche Bank: either there was no assignee, in which case the 2011 assignment is necessarily void for
reasons already given; or, there was an assignee, in which case there is necessarily another, prior assignment not found in
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this record. In other words, the 2011 assignment would merely be the last link in a chain of title consisting of at least two
(and possibly more) links. If indeed there is such a gap in the chain of "assigns," Deutsche Bank's claim fails under Texas
assignment law. See e.g. Pain Control Institute, Inc. v. GEICO, 447 S.W.3d at 899 (an existing right in the assignor is a
precondition for a valid assignment); Leavings v. Mills, 175 S.W.3d 301, 310 *958 (Tex.App.-Houston [1st Dist.] 2004) (party
seeking to enforce note must show "unbroken chain of assignments" to the original mortgagee); Jernigan v. Bank One,
Texas, N.A., 803 S.W.2d 774, 777 (Tex. App. — Houston [14th Dist.] 1991) ("possibility of an intermediate transfer"
precludes judgment as a matter of law concerning bank's capacity to sue on note).
Although not specifically raised or discussed in L'Amoreaux, there is yet another fatal flaw in Deutsche Bank's proof under
Texas law. Even if some entity had been shown to be a "successor or assign" to the original lender, nothing in this record
proves that MERS was a nominee or agent[6] for that particular entity. As the Texas Supreme Court has said, "Texas law
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does not presume agency, and the party who alleges it has the burden of proving it." IRA Resources, Inc. v. Griego, 221
S.W.3d 592, 597 (Tex.2007), citing Buchoz v. Klein, 143 Tex. 284, 184 S.W.2d 271, 271 (1944).
Under Texas law, an agent is one who consents to the control of another, the principal, where the principal manifests
consent that the agent shall act for the principal. First Nat'l Acceptance Co. v. Bishop, 187 S.W.3d 710, 714 (Tex.App. —
Corpus Christi 2006). The party claiming agency must prove the principal has (1) the right to assign the agent's task and (2)
the right to control the means and details by which the agent will accomplish the task. Laredo Medical Group v. Lightner,
153 S.W.3d 70, 72 (Tex.App. — San Antonio 2004); Lyons v. Lindsey Morden Claims Mgmt., Inc., 985 S.W.2d 86, 90 (Tex.
App. — El Paso 1998); Schultz v. Rural/Metro Corp., 956 S.W.2d 757, 760 (Tex. App. — Houston [14th Dist.] 1997).
In the specific context of trespass to try title suits, Texas courts have long held that a party has no authority to execute a
deed or contract on behalf of unnamed "heirs" or other parties not specifically named in the instrument. See Baldwin v.
Goldfrank, 88 Tex. 249, 31 S.W. 1064, 1067 (1895) (upholding exclusion of deed where "names of heirs for whom [the
attorney-in-fact] purported to act appeared neither in the body nor the signature to the instrument"); Stephens v. House, 257
S.W. 585, 591 (Tex.Civ.App. — Galveston 1923) (administrator of estate not authorized to bind unnamed heirs, despite
recitation in contract that administrator acted "for myself and the heirs to the estate of the aforesaid Mary Owens"); see also
Thompson v. Houston Oil Co., 37 F.2d 687, 689 (5th Cir.1930) (conveyance ineffective to pass title as to parties not named
either in the body of the instrument or under signature of grantor acting under power of attorney, citing Baldwin).
Here, Deutsche Bank claims that MERS executed the 2011 assignment as agent for the lender's "successors and assigns."
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(See Dkt. 84, at 7).[7] Therefore it was Deutsche Bank's burden under Texas law to prove the existence of that
principal/agency relationship in 2011. Under the precedents cited above, the mere reference to IndyMac Bank's "successors
or assigns" is insufficient, because it fails to specify the names of those persons or entities (assuming they even existed).
Nor *959 has Deutsche Bank submitted any extrinsic evidence which might identify MERS's principal. From other cases the
court might take notice that MERS acts as "common agent" for its member mortgage lenders. See Harris County v.
MERSCORP Inc., 791 F.3d 545 (5th Cir.2015). But that is no help here, because nothing in the record negates the
possibility that the rights to the Burke Note and/or Deed of Trust were transferred to a non-member of MERS, with whom
MERS has no principal/agent relationship.
In sum, L'Amoreaux does not undermine this court's judgment in favor of the Burkes because (1) there is no record
evidence of a prior assignment of the lender's interest in the Note or Deed of Trust, (2) there is no record evidence that any
purported assignor existed at the time of the 2011 assignment; and (3) there is no record evidence of a principal/agency
relationship between MERS and any "successor or assign" of the lender when the assignment was executed.

3. No Recording Requirement for Assignments
Deutsche Bank's third argument is a red herring. Nothing in the Court's findings and conclusions suggests or assumes that
under Texas law an assignment of a deed of trust must be recorded in the local county clerk's office to be effective. Many
Texas intermediate appellate courts may be cited for the proposition that an assignment need not be recorded in order to
bind the parties to that instrument. See e.g., Roper v. CitiMortgage, Inc., No. 03-11-00887-CV, 2013 WL 6465637 (Tex. App.
— Austin 2013); Denson v. First Bank & Trust of Cleveland, 728 S.W.2d 876, 877 (Tex.App. — Beaumont 1987); see also
Harris County v. MERSCORP Inc., 791 F.3d 545 (5th Cir.2015) (making an "Erie guess" that the Texas Supreme Court
would interpret Texas Local Government Code § 192.007 as imposing no duty to record assignments of deeds of trust when
the interests in related promissory notes are transferred).
Texas law is clear that chain-of-title need not be proven by official recordation. Proof of assignment may be by testimony as
well as by documentation. Priesmeyer v. Pac. Sw. Bank, F.S.B., 917 S.W.2d 937, 939 (Tex.App. — Austin 1996).
Nevertheless, some proof is required, and Deutsche Bank has offered none-beyond, that is, a single problematic
assignment that is ineffective for the various reasons explained here.

4. Standing to Challenge Assignment
Deutsche Bank asserts that the Burkes have no standing to challenge the 2011 assignment, citing Reinagel v. Deutsche
Bank Nat'l Trust Co., 735 F.3d 220 (5th Cir.2013). But Reinagel expressly recognized that Texas courts have long followed
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the majority rule that a homeowner is allowed "to challenge the chain of assignments by which a party claims a right to
foreclose...." Id. at 224. It is true that in Texas an obligor cannot defend against an assignee's efforts to enforce the
obligation on a ground that merely renders the assignment "voidable at the election of the assignor," such as a fraudulent
signature by an unauthorized corporate agent. Id. at 225. The problem here is not a voidable defect that a defrauded
assignor might choose to disregard — it is the absence of a valid assignor (i.e. a real entity owning the right to be assigned)
in the first place. Cf. L'Amoreaux v. Wells Fargo Bank, N.A., 755 F.3d 748, 750 (5th Cir.2014) (considering homeowner's
challenge to validity of MERS assignment on its merits, implicitly rejecting bank's "voidable" argument).
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Indeed, it is misleading to characterize this as a question of defendants' "standing," as though the Burkes were asserting an
affirmative defense on which *960 they bore the burden of proof. Texas law is clear that a party seeking to foreclose on a
home equity loan bears the burden to demonstrate its authority to prosecute the foreclosure. See, e.g., Tex.R. Civ. P. Rule
736.1(d)(3)(B) (petition must describe "the authority of the party seeking foreclosure"); Rule 736.6 ("the petitioner has the
burden to prove by affidavits on file or evidence presented the grounds for granting the order [allowing foreclosure]"). When
the entity seeking to foreclose was not party to the original transaction, then that entity must be able to trace its right to
foreclose back to the original mortgagee. See e.g. Leavings v. Mills, 175 S.W.3d 301, 310 (Tex.App. — Houston [1st Dist.]
2004) (party seeking to enforce note must show "unbroken chain of assignments" to the original mortgagee); Miller v.
Homecomings Financial, LLC, 881 F.Supp.2d 825, 829 (S.D.Tex.2012) (citing cases).
Given its failure to offer any chain of title proof other than the facially invalid 2011 assignment, Deutsche Bank has not
shown that it is a real party in interest here. Deutsche Bank was a stranger to the original transaction between the Burkes
and their lender in 2007, and, on this trial record, Deutsche Bank remains a stranger to this day.

5. The Dual Capacity Argument
In its supplemental brief, Deutsche Bank asserts that MERS was also acting in its own behalf as "beneficiary" under the
Deed of Trust when it executed the 2011 assignment. A court's primary duty in construing a written contract is to ascertain
the true intention of the parties as expressed in the language of the document itself. Coker v. Coker, 650 S.W.2d 391, 393
(Tex.1983). In this document, the name of the assignor, "Mortgage Electronic Registration Systems, Inc." appears three (3)
times — in the body of the assignment, above the signature line, and in the corporate acknowledgement. Each time,
MERS's name is immediately followed by the phrase "as nominee for" the lender, IndyMac Bank, its successor and assigns.
P. Ex. 2. Nowhere does this document hint that MERS intended to convey its own rights,[8] or that it was acting as principal
rather than as agent for other entities.
Moreover, in the context of real estate transactions, Texas has long followed the common law rule that "in order to convey
by grant, the party possessing the right must be the grantor, and use apt and proper words to convey to the grantee, and
merely signing and sealing and acknowledging an instrument in which another person is grantor, is not sufficient." Agric.
Bank v. Rice, 45 U.S. 225, 4 How. 225, 242, 11 L.Ed. 949 (1846). Applying this rule in an early case, the Texas Supreme
Court declared as "wholly inoperative" a deed signed by a spouse who was not named as grantor in the body of the deed.
Stone v. Sledge, 87 Tex. 49, 26 S.W. 1068, 1069 (1894). The bank's position here is less compelling than that rejected in
Stone, because "MERS as beneficiary" appears neither in the signature line nor in the body of the 2011 assignment.

961

Later Texas case law clarified that "[w]hile the premises of the deed must disclose certainly who the grantors are,... [t]he
requirement of the rule is met if, from the deed in its entirety, enough is shown from which, by the aid of extrinsic evidence,
the names of the grantors can be made certain." Texas Pac. Coal & Oil Co. *961 v. Patton, 238 S.W. 202 (Tex.Comm.1922),
quoting Creosoted Wood Block Paving Co. v. McKay, 211 S.W. 822, 824 (Tex.Civ. App. — Dallas 1919) (internal quote
marks omitted). Deutsche Bank presented no such extrinsic evidence at trial. The sole evidence is the assignment itself,
drafted by Deutsche Bank's law firm,[9] which repeatedly declares that MERS was acting in a single, representative capacity
— "as nominee for the lender, its successor and assigns."
Words matter, especially in real estate transactions. See Univ. Sav. Ass'n v. Springwoods Shopping Ctr., 644 S.W.2d 705,
706 (Tex.1982) ("the terms set out in a deed of trust must be strictly followed"); see also Mathis v. DCR Mortg. III Sub I,
L.L.C., 389 S.W.3d 494, 507 (Tex.App. — El Paso, 2012) ("The rules of interpretation that apply to contracts also apply to
notes and deeds of trust."). Based on the words of the 2011 assignment, MERS was no more acting on its own behalf than
was the bank's own law firm.

https://scholar.google.com/scholar_case?case=5623545376786455384&q=deutsche+bank+national+trust+compan+v.+John+burke+and+joanna+burk…

5/6

1/11/2018

Deutsche Bank Nat'l Trust Co. v. Burke, 117 F. Supp. 3d 953 - Dist. Court, SD Texas 2015 - Google Scholar

6. Conclusion
Given its day in court, Deutsche Bank was content to risk its entire claim on a single problematic document. For reasons
explained above, that gambit failed. Long-established Texas common law principles of agency, assignment, real property,
and contract interpretation apply to all litigants, banks included. Deutsche Bank's motion to alter or amend the judgment
must therefore be denied.[10]
There remains one additional matter. In the last sentence on the last page of its last brief to this court, Deutsche Bank asks
to reopen the trial record to provide "the wet ink original of the Note or testimony affirming Deutsche Bank's status as holder
of the Note." (Dkt. 90, at 7). No authority or excuse is offered for this breathtakingly late request. Even assuming such
evidence exists, Deutsche Bank does not pretend that it is "newly discovered", nor that the bank was excusably ignorant
about it until after trial despite using due diligence to discover it. See 11 WRIGHT, MILLER & KANE, FEDERAL PRACTICE
AND PROCEDURE § 2808 (2012). After four years of litigation, including court-ordered mediation and trial on the merits,
the time for such a deus ex machina maneuver has long since passed. The Burkes are entitled to the finality of judgment
that our judicial process is intended to provide. The bank's request for a do-over is denied.
[1] Actually, Deutsche Bank should have anticipated this issue well before trial, because its motion for summary judgment was denied on
this very ground. Deutsche Bank Nat'l Trust Co. v. Burke, No. 4:11-cv-01658, 2014 WL 4649879 (S.D.Tex. Sept. 16, 2014).
[2] At oral argument on this motion, the Bank's counsel asserted that the Note was registered on the MERS system, which electronically
tracks note transfers among MERS-member banks and entities, and that any interested party could log on to the MERS website to
determine which entity owns the note. See Harris County v. MERSCORP Inc., 791 F.3d 545, 548-50 (5th Cir.2015) (describing MERS
tracking system for note assignments). Deutsche Bank's failure to offer any such readily available chain-of-title evidence from the MERS
registry is therefore especially telling. If those records supported the Bank's claim, they presumably would (and should) have been
presented to this Court long ago.
[3] In a footnote, the Court observed that "the assignment of the Note independently provided authority for Wells Fargo to foreclose." 755
F.3d at 750 n. 1.
[4] The court recognizes that this conclusion may be in tension with some federal district court cases cited in the bank's motion. Such cases
are not binding precedent, unlike the Texas appellate decisions cited above. Moreover, federal trial court opinions lack persuasive power in
a diversity case governed by substantive state law, unless they directly engage and distinguish contrary state court precedent. For these
reasons, this court respectfully declines to consider them in depth. See Miller v. Homecomings Financial, LLC, 881 F.Supp.2d 825, 831
(S.D.Tex.2012).
[5] Elsewhere the FDIC notice states that all deposits of IndyMac Federal were transferred to OneWest Bank FSB. But the record is silent
whether OneWest bought any other assets of IndyMac Bank, in particular the Burke Note or Deed of Trust. (P. Ex. 6, at p. 1). No party to
this litigation has claimed that OneWest was a "successor" to the lender.
[6] In legal terms, a "nominee" is a kind of agent. See BLACK'S LAW DICTIONARY 1211 (10th ed. 2014) ("A person designated to act in
place of another, usu. in a very limited way"). The Fifth Circuit has used the terms "nominee" and "agent" interchangeably when describing
MERS authority under typical deed of trust language. Harris County v. MERSCORP Inc., 791 F.3d 545, 558-59 (5th Cir. 2015).
[7] Deutsche Bank also contends that MERS executed the 2011 assignment on its own behalf as "beneficiary" under the Deed of Trust.
This argument is considered and rejected in part 5, below.
[8] For purposes of this motion only, the court assumes without deciding (1) that MERS was not required to act solely as nominee for the
lender under the Deed of Trust, and (2) that MERS had contractual authority under its member agreements to make assignments in its own
name, and not merely "as nominee" for its member entities.
[9] The firm's name appears in the upper left-hand corner of the document. P. Ex. 2.
[10] However, the court will issue amended findings and conclusions to better comport with the record evidence, as well as an amended
final judgment.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------------------------X
In re:
JACK PINNOCK
and MAZIE PINNOCK,

Chapter 13
Case No. 16-23508 (RDD)

Debtors.
---------------------------------------------------------X
APPEARANCES:
Terelli & Walshein, LLP, counsel for the Debtors, by Linda M. Tirelli, Esq.
Sheldon May & Associates, P.C., counsel for U.S. Bank, National Association, as trustee, by Ted
Eric May, Esq.
MEMORANDUM OF DECISION ON OBJECTION TO CLAIM NO. 16-1 OF U.S. BANK
NATIONAL ASSOCIATION AS TRUSTEE, ON BEHALF OF THE HOLDERS OF
CSMC MORTGAGE-BACKED PASS-THROUGH CERTIFICATES, SERIES 2007-1
Hon. Robert D. Drain
United States Bankruptcy Judge
The debtors herein (the “Debtors”) filed an objection, dated February 13, 2018 (the
“Claim Objection”) under 11 U.S.C. §§ 502(b)(1) and 506(d) and Fed. R. Bankr. P. 3007, to
Claim No. 16-1 filed in this case on behalf of U.S. Bank National Association as trustee on
behalf of the holders of CSMC Mortgage-Backed Pass-Through Certificates, Series 2007-1
(“U.S. Bank”). The Claim Objection accurately states that in a prior case under the Bankruptcy
Code of Debtor Jack Pinnock (Case No. 11-22011 (RDD)), U.S. Bank filed a motion for relief
from the automatic stay under 11 U.S.C. § 362(a) that the Court denied by an order dated
December 10, 2012 based on U.S. Bank’s failure to produce any evidence (a) that it was the
holder of the underlying note or (b) that the underlying mortgage on the Debtor’s property in the
Bronx, New York (the “Property”) had been properly recorded. See Exhibit B to the Claim
Objection. The lift-stay motion attached a note issued by the Debtors to First Meridian
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Mortgage, A Limited Liability Company (“First Meridian”) that contained no subsequent
indorsements (the “Note”), and, notwithstanding being given several months to produce evidence
of its standing to enforce the Note, U.S. Bank failed to do so.
In the Debtors’ present case under the Bankruptcy Code, U.S. Bank’s Proof of Claim No.
16-1, dated February 20, 2017, attached the Note along with an undated document titled
“Allonge to Promissory Note” purporting to be indorsed in blank by First Meridian (the
“Allonge”). Proof of Claim No. 16-1 also attached a Corporate Assignment of Mortgage, dated
July 9, 2013, pursuant to which Mortgage Electronic Registration Systems, Inc. (“MERS”),
purportedly “as nominee for First Meridian Mortgage Its Successors And Assigns,” assigned the
mortgage at issue, “together with all moneys now owing or that may hereafter become due in
respect thereof,” to U.S. Bank.
The Claim Objection contends that the Allonge is not a proper allonge under NY U.C.C.
§ 3-202(2) because it was not “firmly affixed” to the Note as required by such section1 and as
evidenced by the fact that it was not attached to the prior lift-stay motion. The Claim Objection
further states that the Allonge and the purported assignment of the mortgage were prepared by
Richmond Monroe Group, a company whose website states that it “prepares allonge[s]” among
other documents for lenders and has a hyperlink to its services for “preparation of
missing/intervening assignments,” see Exhibit C to the Claim Objection, and therefore also
contends that the Allonge and assignment were fraudulent. Further, the Claim Objection
contends that MERS had no authority to assign the underlying debt to U.S. Bank.

1
NY U.C.C. § 3-202(2) provides, “An indorsement must be written by or on behalf of the holder and on the
instrument or on a paper so firmly affixed thereto as to become a part thereof.” (Emphasis added.) Official Uniform
Comment 3 to that section states, “Subsection (2) follows decisions holding that a purported indorsement on a
mortgage or other separate paper pinned or clipped to an instrument is not sufficient for negotiation. The
indorsement must be on the instrument itself or on a paper intended for the purpose which is so firmly affixed to the
instrument as to become an extension or part of it. Such a paper is called an allonge.”

2
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Based on these allegations, the Debtors contend that U.S. Bank lacks the ability to
enforce the Note and, accordingly, the underlying mortgage under New York law and, therefore,
that Claim No. 16-1 should be disallowed and expunged. The Claim Objection further seeks an
order declaring the lien securing the Note void pursuant to 11 U.S.C. § 506(d),2 including as
recorded on behalf of the original lender by MERS.3
After due notice, the Court held the initial hearing on the Claim Objection on May 23,
2018. Although U.S. Bank had not filed a response to the Claim Objection, notwithstanding the
passage of over three months since service, at the initial hearing its counsel requested more time
to do so. The Court therefore set June 4, 2018 as the objection deadline, adjourned the hearing
on the Claim Objection, and informed counsel for U.S. Bank that by the deadline it would need
to provide extrinsic evidence supporting its contention that it was the holder or transferee entitled
to enforce the Note and, therefore, the mortgage under New York law.
U.S. Bank never filed a response to the Claim Objection. Instead, at the adjourned
hearing on the Claim Objection, which was ultimately held on September 26, 2018, counsel for
U.S. Bank only (a) handed the Court a separate page that appeared to be the original signed
Allonge but which was not firmly attached to the Note, which counsel also handed to the Court,
and (b) asserted that U.S. Bank had physical possession of the Note. Counsel made no showing,
however, as to how, when or from whom U.S. Bank obtained the Note. Nor did U.S. Bank
demonstrate MERS’s authority to act on First Meridian’s behalf with respect to any rights under

2
11 U.S.C. § 506(d) states, “To the extent that a lien secures a claim against the debtor that is not an allowed
secured claim, such lien is void,” subject to limited exceptions that do not apply here.
3

Proof of Claim No. 16-1, unlike the prior lift-stay motion, includes the recording cover page filed with the NYC
Department of Finance Office of the City Register on behalf of the original lender on October 20, 2006.

3
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the Note, as opposed to the mortgage. Nevertheless, counsel for U.S. Bank contended that U.S.
Bank could enforce the Note and mortgage because it possessed the Note.
This Memorandum of Decision states the Court’s reasons for concluding that U.S. Bank
is not entitled to enforce the Note, and therefore the mortgage, under New York law. It also
states why the Debtors’ request under 11 U.S.C. § 506(d) is too broad and that the proper relief
under that section is to declare U.S. Bank’s lien on the Property void but not to declare void the
original mortgage on the Property in the hands of any party other than U.S. Bank, its successors
and assigns.
Jurisdiction
The Court has jurisdiction over the Claim Objection pursuant to 28 U.S.C. §§ 157(a)-(b)
and 1334(b), as a core proceeding under 11 U.S.C. § 157(b)(2)(B) that the Court may determine
by a final order under the United States Constitution because it involves the core bankruptcy
function of the allowance or disallowance of claims and liens against the Debtors’ estate.
Discussion
1. Burden of Proof. A shifting burden of proof applies to objections under 11 U.S.C. §
502(b)(1) to proofs of claim in bankruptcy cases. Under Fed. R. Bankr. P. 3001(f), a proof of
claim that complies with the Bankruptcy Rules constitutes prima facie evidence of the validity
and amount of the claim. Here, Proof of Claim No. 16-1 conforms to the official claim form and
attaches the supporting documents -- the Note, mortgage, and evidence of recordation -- required
by Fed. R. Bankr. P. 3001(c), thus entitling it to a presumption of validity. The Debtors
therefore must come forth with evidence that if believed would refute at least one of the
allegations essential to the claim under applicable law. Sherman v. Novak (In re Reilly), 245
B.R. 768, 773 (2d Cir. BAP 2000); In re Minbatiwalla, 424 B.R. 104, 111-12 (Bankr. S.D.N.Y.

4

16-23508-rdd

Doc 35

Filed 10/31/18

Entered 10/31/18 17:01:07
Pg 5 of 15

Main Document

2010). This would shift the ultimate burden of proof to U.S. Bank (to the extent applicable nonbankruptcy law places the burden on the claimant). In re Oneida Ltd., 400 B.R. 384, 389 (Bankr.
S.D.N.Y. 2009), aff’d sub nom. Peter J. Solomon Co., L.P. v. Oneida Ltd., 2010 U.S. Dist.
LEXIS 6500 (S.D.N.Y. Jan. 22, 2010).
A. U.S. Bank’s Standing to Enforce the Note and Mortgage. Under New York law,
which, based on the place of execution of the Note and of the Property,4 governs the Claim
Objection, U.S. Bank would have an allowed secured claim in this case if it is the proper holder
or transferee entitled to enforce the Note.5 Under New York law, “once a promissory note is
transferred from assignor to assignee, the mortgage passes as an incident to the note.” In re
Idicula, 484 B.R. 284, 288 (Bankr. S.D.N.Y. 2013) (internal quotations omitted). See also
Aurora Loan Servs., LLC v. Taylor, 25 N.Y.3d 355, 361 (2015) (“A transfer in full of the
obligation automatically transfers the mortgage as well unless the parties agree that the transferor
is to retain the mortgage.”).
If U.S. Bank lacks standing to enforce the Note, on the other hand, its claim would be
disallowed for all purposes, including as a secured claim. In re Idicula, 484 B.R. at 288; GRP
Loan, LLC v. Taylor, 95 A.D.3d 1172, 1173, 945 N.Y.S.2d 336 (2d Dep’t. 2012) (“Where the
issue of standing is raised by a defendant, a plaintiff must prove its standing in order to be
entitled to relief.”). See also Bank of New York Mellon v. Lane (In re Lane), 589 B.R. 399, 40708 (BAP 9th Cir. 2018) (“In the context of a claim objection under § 502(b), the question of
whether standing is a substantive or procedural objection has been addressed by only a few

4
The Note also is labelled a “New York Fixed Rate Note,” and paragraph 16 of the mortgage specifies New York
choice of law. See exhibits to Proof of Claim No. 16-1.
5

The Bankruptcy Code defines a “claim” broadly as, among other things, “right to payment, whether or not such
right is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed,
secured, or unsecured.” 11 U.S.C. § 101(5)(A).

5
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courts. However, those courts are unanimous in stating that it is a substantive objection under §
502(b)(1), which provides that a claim may be disallowed to the extent it is unenforceable
against a debtor under any applicable law, including state law.”). Here, the Debtors challenge
U.S. Bank’s standing based on their allegation that it is not a proper holder or transferee entitled
to enforce the Note. In light of the facts previously summarized, the Debtors have shifted the
burden of proof to U.S. Bank.
There are two recognized ways to transfer a note under New York law: by written
assignment and by proof of delivery of possession. In re Benyamin, 587 B.R. 243, 246 (Bankr.
S.D.N.Y. 2018). See also GRP Loan, LLC v. Taylor, 95 A.D.3d at 1173; U.S. Bank, N.A. v.
Collymore, 68 A.D.3d 752, 754, 890 N.Y.S.2d 578 (2d Dep’t 2009).6 Here, U.S. Bank does not
rely on a written assignment, including the MERS Corporate Assignment of Mortgage, but,
rather, the fact that it possesses the Note.
Although the terms “transfer,” “owner,” and “holder” can sometimes be muddied in the
case law in this context, mere possession does not give a party the right to enforce a note and
mortgage under New York law, however. New York law is clear that a party can establish itself
as the “holder” of a negotiable instrument7 entitled to enforce it if it complies with NY U.C.C. §
3-202(1), which provides,
Negotiation is the transfer of an instrument in such form that the transferee
becomes a holder. If the instrument is payable to order it is negotiated by delivery
with any necessary indorsement; if payable to bearer it is negotiated by delivery.

6

There continues to be some uncertainty as to whether one can be a transferee solely by assignment without
possession. Compare Arnold v. First Citizens Nat’l Bank, 217 F. Supp. 3d 696, 705 (W.D.N.Y. 2016), aff’d on
other grounds, Arnold v. First Citizens Nat’l Bank, 693 Fed. Appx. 62 (2d Cir. 2017), and Bank of N.Y. Mellon v.
Deane, 41 Misc. 3d 494, 504-506, 970 N.Y.S.2d 427 (Sup. Ct. Kings Cty. 2013). This issue is not before the Court.
7

The Note is a negotiable instrument under NY U.C.C. § 3-104. See Mortgage Elec. Registration Sys., Inc. v.
Coakley, 41 A.D.3d 674, 838 N.Y.S.2d 622 (2007).

6
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See also NY U.C.C. § 1-201(21), defining “holder” of a negotiable instrument as, to the extent
here relevant, “(A) a person in possession of a negotiable instrument that is payable either to
bearer or to an identified person that is the person in possession.” Importantly, a “holder” of an
instrument, whether or not he is the owner, may transfer or negotiate it and, except as not
relevant here, on payment or satisfaction, discharge it or enforce payment it its own name. NY
U.C.C. § 3-301. Thus U.S. Bank would clearly be entitled to enforce the Note under NY U.C.C.
§§ 1-201(21), 3-202(1) and 3-301 if the Note were specifically indorsed by the prior owner, First
Meridian to U.S. Bank and U.S. Bank possessed the Note (which is not the case here, as the Note
is not specifically endorsed by First Meridian to U.S. Bank) or if it possessed the Note indorsed
in blank by First Meridian (as U.S. Bank argues is the case here based on the Allonge). See
generally, Arnold v. First Citizens Nat’l Bank, 693 Fed. Appx. at 64.
Unfortunately for U.S. Bank, however, the Allonge is not firmly affixed to the Note as
required by NY U.C.C. § 3-202(2) and, therefore, U.S. Bank does not qualify as a “holder” under
NY U.C.C. § 3-202(1). See Hilton v. U.S. Bank (In re Hilton), 544 B.R. 1, 10-11 (Bankr.
N.D.N.Y. 2016) (“While this language sets no specific outer-bounds for the definition of
‘affixed,’ it is clear that in this case, because the allonge is not at all touching or connected to the
note, it does not fall within the UCC’s contemplation. Due to this defect, . . . Defendant-Trustee
is not a holder by virtue of its possession of a properly indorsed negotiable instrument, but is
instead in possession of a note payable to the order of [the original payee]. This, in and of itself,
is insufficient to prove Defendant-Trustee’s holder status.”). (Citations omitted.)
It is possible, however, that U.S. Bank also could establish its right to enforce the Note as
a transferee from a “holder” without the Note being specifically indorsed to it or indorsed in
blank. As noted by the Second Circuit, “The UCC also permits the transfer of a negotiable

7
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instrument, which ‘vests in the transferee such rights as the transferor has therein.’ N.Y. U.C.C.
§ 3-201(1). However, New York’s version of the UCC does not clearly define the mechanism
for a valid ‘transfer’” other than to a “holder” under NY U.C.C. §§ 3-202(1) and 3-301. Arnold
v. First Citizens Nat’l Bank, 693 Fed. Appx. at 64. Nevertheless, NY U.C.C. § 3-201(1) appears
to contemplate transfers of notes by, and therefore to, those who both “holders” and nonholders.
See also, Official Uniform Comment 1 to NY U.C.C. § 3-201: “The section applies to any
transfer, whether by a holder or not.”
Some courts have filled in the enforceability gap not just by relying on another written
agreement, as did the Second Circuit in Arnold, id. at 6 (loan agreements to the lenders), but by
holding that, with proper proof, mere possession -- although not enough without a proper
indorsement to establish prima facie standing8 -- can establish not only the transfer of ownership
of a note but also the ability to enforce it and the related mortgage, as discussed below. But see
CIT Bank, N.A. v. Ji Youn Min, 2016 U.S. Dist. LEXIS 102694, at *10 (S.D.N.Y. Aug. 3, 2016)
(“Physical delivery of the note must be accompanied by a dated allonge or indorsement in blank
on the face of the note.”); Caraballo v. Homecomings Fin., 2014 U.S. Dist. LEXIS 69942, at *15
(S.D.N.Y. May 21, 2014) (“[P]hysical possession of the Note is sufficient to transfer mortgage
rights under only limited circumstances: where there is an allonge or indorsement in blank on
the face of the Note, . . . [or possession by the holder to whom the Note was specifically
indorsed.]”); 1077 Madison St., LLC v. Smith, 2015 U.S. Dist. LEXIS 135025, at *18 (E.D.N.Y.
Aug. 27, 2015) (“Nevertheless, it does not follow that physical possession of the note necessarily

8

See U.S. Bank Natl. Assn. v. Steinberg, 42 Misc. 3d 1201(A), 984 N.Y.S.2d 635 (Sup. Ct. Kings. Cty. 2013) (“A
party cannot prove prima facie standing to foreclose by claiming mere possession of a note, since UCC ‘holder’
status and standing to foreclose is premised on negotiation by means of the lender’s (or prior note holder’s
indorsement and physical delivery of the negotiable instrument.”) (Emphasis in the original.); Hilton v. U.S. Bank
(In re Hilton), 544 B.R. at 11 n. 11 ([I]f a foreclosing entity’s holder rights are not evidenced on the face of their
note, to prove their prima facie holder or ownership status, the foreclosing party must offer extrinsic evidence to
prove that the entity from whom they actually received the note actually owned it.”).

8
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establishes standing. Physical possession of a note is sufficient where there is an indorsement in
blank on the face of the Note.”) (emphasis in original; internal quotations omitted), adopted by
2015 U.S. Dist. LEXIS 134173 (E.D.N.Y. Sept. 30, 2015), aff’d 2016 U.S. App. LEXIS 21656
(2d Cir. Dec. 5, 2016).
Two courts have addressed in detail the grounds for enforcing an improperly indorsed
note based on possession: Hilton v. U.S. Bank (In re Hilton), 544 B.R. at 1, and Bank of N.Y.
Mellon v. Deane, 41 Misc. 3d 494, 970 N.Y.S.2d 427 (Sup. Ct. Kings Cty. 2013). As noted
above, in Hilton the claimant lacked a proper allonge and therefore did not satisfy NY U.C.C. §§
1-201(21), 3-203(1) and 3-301 to be a “holder.” Id. at 10-11. Nevertheless, the court observed
that “[t]oday, in the context of determining the proper form of an assignment of ownership rights
in a mortgage note, courts unfailingly state that an assignment may be effectuated by either a
written assignment of the underlying note or the physical delivery of the note.” Id. at 12
(internal quotation and citations omitted). Moreover, “[c]ertain courts have expanded this
definition and held that physical delivery does not only constitute a proper assignment of
ownership rights, but that it also serves to transfer holder rights pursuant to N.Y. U.C.C. § 3201.” Id. (citations omitted). Relying on the foregoing, as well as NY U.C.C. §§ 1-103(b),9 and
3-603(2),10 as well as Official Uniform Comment 8 to NY U.C.C. § 3-201,11 Judge Littlefield

9
NY U.C.C. § 1-103(b) provides, “Unless displaced by the particular provisions of this act, the principles of law and
equity . . . supplement its provisions.” That is, it permits gap-filling where the U.C.C. does not wholly displace the
subject matter.
10

NY U.C.C. § 3-603(2) provides, “Payment or satisfaction may be made with the consent of the holder by any
person including a stranger to the instrument. Surrender of the instrument to such a person gives him the rights of a
transferee (Section 3-201).” That is, the NY U.C.C. acknowledges that surrender of an instrument, at least to one
who has paid or satisfied it, will give such person the rights of a transferee under NY U.C.C. § 3-201.

11

Official Uniform Comment 8 to NY U.C.C. § 3-201 states, “[T]he transferee without indorsement of an order
instrument is not a holder and so is not aided by the presumption that he is entitled to recover on the instrument
provided in Section 3-307(2). The terms of the obligation do not run to him, and he must account for his possession
of the unendorsed paper by proving the transaction through which he acquired it. Proof of a transfer to him by a
holder is proof that he has acquired the rights of a holder and that he is entitled to the presumption.” (Emphasis

9
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concluded that if a party in possession of a mortgage note establishes its acquisition of the note
from a proper holder under NY U.C.C. § 1-201(21), it, too, is entitled to the rights of a holder to
enforce the note. Id. at 12-13.
In Bank of N.Y. Mellon v. Deane, the foreclosing plaintiff, Bank of N.Y. Mellon,
asserted standing based on its possession of a note specifically indorsed to another institution,
JPMorgan Chase Bank, N.A. 41 Misc. 3d at 497-98.12 Like the Hilton court, Deane starts its
analysis by discussing the rights of a “holder” under NY U.C.C. §§ 1-201(21) and 3-202(1). Id.
at 499. The court concludes, though, that one “need not be the holder of an instrument in order
to be a person entitled to enforce it.” Id. at 500. As in Hilton, it reaches this conclusion in part
by citing various New York courts’ general statements that physical delivery of a note suffices to
transfer the note. Id. at 502.13 It also relies in large part on a version of the U.C.C. that is not,
however, enacted in New York -- citing to Revised U.C.C. § 3-203(a), which provides, “An
instrument is transferred when it is delivered by a person other than its issuer for the purpose of
giving to the person receiving delivery the right to enforce the instrument,” id. at 500, and
Revised U.C.C. § 3-301(ii), which provides that “a nonholder in possession” of the instrument
may under certain circumstances have the rights of a “holder.” Id. Also as in Hilton, the court in
Deane notes that the NY U.C.C. uses the term “transfer” of a negotiable instrument in § 3-201
that is not necessarily a “negotiation” to a “holder” under NY U.C.C. § 3-202, and states that the

added.). NY U.C.C. § 3-307(2) states that “When signatures are admitted or established, production of the
instrument entitles a holder to recover on it unless the defendant establishes a defense.”
12
The plaintiff also relied on a purported assignment of the note, but the court determined that the language relied
on did not constitute an assignment. Id. at 498, 506.
13

See, e.g., Homecomings Fin., LLC v. Guldi, 108 A.D.3d, 506, 508-09, 969 N.Y.S.3d 470 (2d Dep’t. 2013);
Deutsche Bank Nat’l. Trust Co. v. Barnett, 88 A.D.3d 636, 638, 931 N.Y.S.2d 630 (2d Dep’t. 2011); GRP Loan,
LLC v. Taylor, 95 A.D. 3d at 1173; Flyer v. Sullivan, 284 A.D. 697, 699, 134 N.Y.S.2d 521 (1st Dep’t. 1954). See
also Aurora Loan Servs., LLC v. Taylor, 25 N.Y.3d at 361 (“The physical delivery of the note to the plaintiff from
its owner . . . may, in certain circumstances, be sufficient to transfer the mortgage obligation and create standing to
foreclose.”).

10
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New York common law of assignment can apply to such a transfer, including assignment by
physical delivery. Id. at 501, citing Blake v. Weiden, 291 N.Y. 134, 139 (1943) (“No reason
appears why the misguided use of an indorsement form should put the purported indorsees
entirely outside the protection of the courts. Surely there was in this case at least a constructive
delivery of the note to the three beneficiaries of the estate and, that being so, the transferees
would have taken title to the instrument or to the chose in action without any written words of
transfer at all.”).
These cases have a certain logic and an underlying policy appeal (as shown by their
references to the Revised U.C.C. sections not adopted in New York but adopted by the majority
of states), although their statutory support in various provisions of the NY U.C.C. is only
tangential. Perhaps more persuasively, they also rely on the statement in scores of opinions
applying New York law that a plaintiff has standing to enforce a mortgage where it is either “the
holder or assignee of the underlying note” and “[e]ither a written assignment of the underlying
note or the physical delivery of the note is sufficient to transfer the obligation, and the mortgage
passes with the debt as an inseparable incident.” See, e.g., DLJ Mtge. Capital, Inc. v. Sosa, 153
A.D.3d 666, 667-68, 60 N.Y.S.3d 2778 (3d Dep’t. 2017) (citations omitted). As discussed
above, the term “holder” has a specific definition under the N.Y. U.C.C. tied to proper
indorsement, but when referring time and again to physical delivery of the note being sufficient
to transfer the obligation, the New York cases routinely do not add the condition that the note be
properly indorsed. Moreover, at least some do not discuss indorsement at all and thus at least
implicitly stand for the proposition that merely proper proof of possession establishes the ability
to enforce a note and mortgage. See, e.g., id.; Bank of N.Y. Mellon Trust Co. v. Sachar, 95
A.D.3d 695, 943 N.Y.S.2d 893 (1st Dep’t. 2012); see also cases cited in n. 13 hereof.

11
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On the other hand, it is clear from many opinions employing the foregoing “possession”
language that the plaintiff had in addition established its “holder” status with a properly indorsed
note, see JPMorgan Chase Bank, Natl Assn. v. Verderose, 154 A.D.3d 1198, 1200, 63 N.Y.S.3d
79 (3d Dep’t. 2017); Deutsche Bank Natl Trust Co. v. Logan, 146 A.D.3d 861, 862, 863, 45
N.Y.S.3d 189 (2d Dep’t. 2017) (“[T]here is simply no requirement that an entity in possession of
a negotiable instrument that has been indorsed in blank must establish how it came into
possession of the instrument in order to be able to enforce it.”) (emphasis added); and Deutsche
Bank Natl Trust Co. v. Monica, 131 A.D.3d 737, 738-39, 15 N.Y.S.3d 863 (3d Dep’t. 2015), or
had shown that it was an authorized agent of a holder with a proper indorsement. Aurora Loan
Servs., LLC v. Taylor, 25 N.Y.3d at 359. One would expect, moreover, that the appellate courts
would explain the basis and parameters of a gap-filling rule that an improperly endorsed note and
mortgage are enforceable by mere possession before adopting it.
In any event, under the present facts, the Court does not need to delve further into how to
apply these precedents, because even under the Hilton and Deane analyses, if a note is claimed to
be transferred merely by delivery of possession -- that is, without a proper indorsement -- the
claimant must show that it came “from a person entitled to enforce [the note], for the purpose of
giving the plaintiff the right to enforce it.” Bank of N.Y. Mellon v. Deane, 41 Misc. 3d at 506,
relying in large measure on the NY U.C.C.’s definition of “delivery”: “‘Delivery’ . . . with
respect to an instrument . . . means voluntary transfer of possession,” N.Y. U.C.C. § 1-201(15),
combined with N.Y. U.C.C. § 3-201(1). Or, as stated by In re Hilton, lacking a proper
indorsement the claimant “must offer extrinsic evidence to prove that the entity from whom they
received the note actually held or owned it,” 544 B.R. at 11 n. 11, and “trace the note’s chain of
custody from their receipt back to the last individual who held the note pursuant to N.Y. U.C.C.

12
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§ 1-201(21).” Id. at 12. See also U.S. Bank Natl Assn. v. Steinberg, 42 Misc. 3d 1201(A), 984
N.Y.S.2d 635 (Sup. Ct., Kings Cty. 2013). Here, U.S. Bank has provided no evidence of how or
from whom it received and has held the Note, either by the deadline set by the Bankruptcy Rules
and Local Bankruptcy Rules to respond the Claim Objection, by the Court’s extension of that
deadline to three-and-a-half months after the Claim objection was filed, or by the final hearing,
another three months later, and despite the Court’s warning at the initial hearing on May 23,
2018 that it would need to introduce such evidence. Compare In re Hilton, 544 B.R. at 12
(claimant showed possession of original note and a loan schedule referencing the underlying loan
and its electronic records of transfer: note enforceable); Bank of N.Y. Mellon v. Deane, 41
Misc. 3d at 507-08 (no evidence of delivery to plaintiff from prior holder with right to enforce
note: note unenforceable); see also Loancare, a Div. of FNF Servicing Inc. v. Coleman. 46 Misc.
3d 1225(A), 9 N.Y.S.3d 593 (Sup. Ct., Kings Cty. 2015) (note unenforceable: “In sum, plaintiff
offered no factual details as to by whom or by which entity physical delivery of the note was
made to it.”). Even where a loan was properly indorsed to a lender who gave its servicer
authority to act on its behalf by a limited power of attorney (and, in addition, the defendants
never requested discovery), the New York Court of Appeals required a records custodian’s
affidavit that attested to first hand examination with attachments showing the note’s chain of
ownership. Aurora Loan Servs., LLC v. Taylor, 25 N.Y.3d at 362. See generally 1077 Madison
St., LLC v. Smith, 670 Fed. Appx. 745, 747 (2d Cir. 2016) (affirming grant of summary
judgment to defendant against plaintiff who only produced the underlying note without a proper
indorsement). Under the circumstances, therefore, U.S. Bank has not established by a
preponderance the evidence that it is entitled to enforce the Note, and therefore the underlying
mortgage, and thus Claim No. 16-1 should be disallowed and expunged.

13
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B. Scope of 11 U.S.C. § 506(d). With exceptions not applicable here, 11 U.S.C. § 506(d)
provides, “To the extent that a lien secures a claim against the debtor that is not an allowed
secured claim, such lien is void.” In light of the disallowance of Claim No. 16-1, the Debtors
seek an order under that section declaring the mortgage lien on the Property void. This request is
overbroad, however, for two reasons.
First, the plain language of section 506(d) states that the lien is void “[t]o the extent that”
it secures a claim that is not an allowed secured claim. Claim No. 16-1 is a secured claim
asserted only by U.S. Bank: the Court has not disallowed any claim by any other possible holder
of a lien on the Property. Thus the lien should be declared void only as to U.S. Bank and its
successors and assigns’ asserted interests in the Property. The lien of parties who did not file a
proof of claim, to the extent valid and enforceable, would ride through this chapter 13 case
notwithstanding such failure to file. Dewsnup v. Timm, 502 U.S. 410, 417 (1992); In re Leitner,
221 B.R. 502, 506 (Bankr. D. Neb. 1998) (“[E]ven if counsel fails to file a proof of claim, the
mortgage will not be avoided under § 506(d).”)
Second, as discussed by Judge Brand in Bank of New York Mellon v. Lane (In re Lane),
589 B.R. at 399, there appears to be a valid lien on the Property, just not one enforceable by U.S.
Bank, but “the ‘true’ lienholder never subjected itself to the bankruptcy court’s jurisdiction.” Id.
at 411. By declaring void the lien of a party not before it, the Court would violate the party’s
right to due process. Id.
Of course, this ruling does not preclude the Debtors from pursuing a recognized
collective action to quiet title.
Conclusion

14
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For the foregoing reasons, the Claim Objection should be granted with the exception that
the lien on the Property will be declared void only as to the claimed interest therein of U.S. Bank
and its successors and assigns.
Dated: White Plains, New York
October 31, 2018
/s/ Robert D. Drain____________
United States Bankruptcy Judge
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Julio E. Vasquez and Christopher Vasquez.

2
GANTS, C.J.

In Pinti v. Emigrant Mtge. Co., 472 Mass. 226,

227, 232 (2015), we held that a foreclosure by statutory power
of sale pursuant to G. L. c. 183, § 21, and G. L. c. 244, §§ 1117C, is invalid unless the notice of default strictly complies
with paragraph 22 of the standard mortgage, which informs the
mortgagor of, among other things, the action required to cure
the default, and the right of the mortgagor to bring a court
action to challenge the existence of a default or to present any
defense to acceleration and foreclosure.

We applied this

holding to the parties in Pinti but concluded that our decision
"should be given prospective effect only."

Id. at 243.

We

therefore declared that the decision "will apply to mortgage
foreclosure sales of properties that are the subject of a
mortgage containing paragraph 22 or its equivalent and for which
the notice of default required by paragraph 22 is sent after the
date of this opinion," which was issued on July 17, 2015.

Id.

We did not reach the question whether our holding should be
applied to any case pending in the trial court or on appeal.
Id. at 243 n.25.

We reach that question here, and conclude that

the Pinti decision applies in any case where the issue was
timely and fairly asserted in the trial court or on appeal
before July 17, 2015.

Because we conclude that the defendants

timely and fairly raised this issue in the Housing Court before
that date, and because the notice of default did not strictly

3
comply with the requirements in paragraph 22 of the mortgage, we
affirm the judge's ruling declaring the foreclosure sale void.
Background.

In December, 2005, the defendants2 secured a

mortgage loan in the amount of $312,000 from American Mortgage
Express Corporation (American Mortgage) and, as security for the
loan, granted a mortgage on their home to Mortgage Electronic
Registration Systems, Inc. (MERS), which American Mortgage had
designated as the mortgagee in a nominee capacity.

MERS

subsequently assigned the mortgage to Bank of America, N.A.
(Bank of America), as successor by merger to BAC Home Loans
Servicing, LP, formerly known as Countrywide Home Loans
Servicing, LP.
After the defendants failed to make their mortgage
payments, the loan servicer, Countrywide Home Loans Servicing,
LP, on October 17, 2008, mailed the defendants a notice of
intention to foreclose (notice of default).

The notice informed

the defendants that they were in default and set forth the
amount due to cure the default.

The notice warned in relevant

part:

2

The mortgage loan was secured by the defendants Elvitria
M. Marroquin and Julio E. Vasquez. The limited record before us
suggests that Christopher Vasquez is Marroquin's son, and that a
motion filed by the Federal National Mortgage Association to
amend the summons and complaint to include him was granted by
the Housing Court judge. For convenience, we refer to "the
defendants" throughout this opinion.

4
"If the default is not cured on or before January 15,
2009, the mortgage payments will be accelerated with the
full amount remaining accelerated and becoming due and
payable in full, and foreclosure proceedings will be
initiated at that time. As such, the failure to cure the
default may result in the foreclosure and sale of your
property. . . . You may, if required by law or your loan
documents, have the right to cure the default after the
acceleration of the mortgage payments and prior to the
foreclosure sale of your property if all amounts past due
are paid within the time permitted by law. . . . Further,
you may have the right to bring a court action to assert
the non-existence of a default or any other defense you may
have to acceleration and foreclosure."
The defendants did not cure the default, and in March,
2012, Bank of America gave notice and conducted a foreclosure
sale by public auction of the mortgaged home.

Bank of America

was the high bidder at the foreclosure auction and subsequently
assigned its winning bid to the Federal National Mortgage
Association (Fannie Mae or plaintiff), which properly recorded
the foreclosure deed conveying title of the property in May,
2012.

On June 18, 2012, Fannie Mae initiated a summary process

action in the Housing Court to evict the defendants from the
property.

On June 19, 2012, the defendants, representing

themselves but assisted by counsel, filed an answer in which, by
checking a box, they proffered as a defense to the eviction that
"[t]he plaintiff's case should be dismissed because it does not
have proper title to the property and therefore does not have
standing to bring this action and/or cannot prove a superior
right to possession of the premises."

5
For reasons not apparent from the record, Fannie Mae did
not move for summary judgment until June, 2015, where, among
other arguments, it contended that Bank of America had complied
with the terms of the mortgage in exercising the power of sale,
and specifically asserted that the notice of default had
complied with paragraph 22 of the mortgage.3

On September 23,

2015, the defendants filed a cross motion for summary judgment
in which they argued that the notice of default failed to
strictly comply with the terms of paragraph 22 of the mortgage
and that the defendants should be entitled to the benefit of our
decision in Pinti even though the notice of default was sent
well before the issuance of that opinion.
In October, 2015, the judge granted the defendants' cross
motion for summary judgment and denied the plaintiff's motion.
3

Paragraph 22 of the mortgage provides that in the event
the borrower commits a breach of any term of the mortgage, prior
to acceleration of the loan the lender must notify the borrower
of
"(a) the default; (b) the action required to cure the
default; (c) a date, not less than [thirty] days from the
date the notice is given to [the defendants], by which the
default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may
result in acceleration of the sums secured by [the
mortgage]."
Paragraph 22 further provides that such notice must inform the
borrower "of the right to reinstate after acceleration and the
right to bring a court action to assert the non-existence of a
default or any other defense of the borrower to acceleration and
sale." It also declares that, if the default is not timely
cured, the lender "may invoke the statutory power of sale."

6
The judge found that the issue in Pinti had been "timely and
fairly raised," and concluded that our decision in Pinti should
apply to all cases similarly situated that were pending in the
trial court or on appeal where the issue had been timely and
fairly raised before July 17, 2015.

The judge also concluded

that the notice of default failed to strictly comply with the
requirement in paragraph 22 of the mortgage that the notice
shall inform the borrower "of the right to reinstate after
acceleration and the right to bring a court action to assert the
non-existence of a default or any other defense of the borrower
to acceleration and sale."

The judge found that, by stating,

"You may, if required by law or your loan documents, have the
right to cure the default after the acceleration of the mortgage
payments and prior to the foreclosure sale of your property
. . . ," and "you may have the right to bring a court action to
assert the non-existence of a default or any other defense you
may have to acceleration and foreclosure" (emphasis added), the
notice "significantly, and inexcusably, differed from, watered
. . . down, and overshadowed the notice that was contractually
and legally required by the mortgage."

He added that "there was

no excuse for the difference in language" and that it was
impossible to imagine any purpose for drafting a notice that
failed to track the language of the mortgage "unless, of course,

7
the purpose was to discourage [b]orrowers from asserting their
rights."4
After the judge issued his decision, the Appeals Court held
in Aurora Loan Servs., LLC v. Murphy, 88 Mass. App. Ct. 726, 727
(2015), that the Pinti decision applies to cases pending on
appeal where the claim that the notice of default failed to
strictly comply with the notice provisions in the mortgage had
been "raised and preserved" before the issuance of the decision.
Although the issue was not before it, the Appeals Court declared
that "the Pinti rule" did not extend to cases pending in the
trial court.

Id. at 732.

Relying on this dictum, the plaintiff

moved to vacate the judgment under Mass. R. Civ. P. 60 (b), 365
Mass. 828 (1974).

The judge denied the motion, and the

plaintiff appealed.

We allowed the defendants' application for

direct appellate review.
Discussion.
pending cases.

1.

Application of the Pinti decision to

Our decision in Pinti was grounded in the

requirement in G. L. c. 183, § 21, that, before a mortgagee may
4

The judge analogized the warning in the notice of default
to a Miranda warning that informed a suspect before
interrogation:
"You [may] have the right to remain silent. If you
give up the right [and if you have that right], anything
you say or do [may] can and will be used against you in a
court of law. You [may] have the right to an attorney. If
you cannot afford an attorney [and if you have that right],
one [may] will be appointed for you. Do you understand
these rights as they have been read to you?"

8
exercise the power of sale in a foreclosure, it must "first
comply[] with the terms of the mortgage and with the statutes
relating to the foreclosure of mortgages by the exercise of a
power of sale."

Because the power of sale is a "substantial

power" that permits a mortgagee to foreclose without judicial
oversight, we followed the traditional and familiar rule that
"'one who sells under a power [of sale] must follow strictly its
terms'; the failure to do so results in 'no valid execution of
the power, and the sale is wholly void.'"

Pinti, 472 Mass. at

232-233, quoting U.S. Bank Nat'l Ass'n v. Ibanez, 458 Mass. 637,
646 (2011).

See Pryor v. Baker, 133 Mass. 459, 460 (1882) ("The

exercise of a power to sell by a mortgagee is always carefully
watched, and is to be exercised with careful regard to the
interests of the mortgagor").
Although it had long been established in law that the
failure to strictly comply with the terms of a mortgage renders
void an otherwise valid foreclosure sale, we gave our decision
"prospective effect only, because the failure of a mortgagee to
provide the mortgagor with the notice of default required by the
mortgage is not a matter of record and, therefore, where there
is a foreclosure sale in a title chain, ascertaining whether
clear record title exists may not be possible."
Mass. at 243.

Pinti, 472

Our concern was that a third party who purchases

property that had once been sold at a foreclosure auction would

9
not, through a title search, be able to determine whether the
notice of default strictly complied with the terms of the
mortgage.

It would therefore be nearly impossible to eliminate

the risk that the foreclosure sale would later be declared void
and that the title would be returned to the foreclosed property
owner.

See id.

We presumed that, after our decision in Pinti,

mortgagees "as a general matter" would address this uncertainty
by executing and recording "an affidavit of compliance with the
notice provisions of paragraph 22 that includes a copy of the
notice that was sent to the mortgagor pursuant to that
paragraph."

Id. at 244.

However, we applied our ruling to the

parties in Pinti, id. at 243, citing Eaton v. Federal Nat'l
Mtge. Ass'n, 462 Mass. 569, 589 (2012), and deferred the
question whether our holding "should be applied to any other
class of cases pending on appeal."

Id. at 243 n.25.

In Galiastro v. Mortgage Elec. Registration Sys., Inc., 467
Mass. 160, 167-170 (2014), we addressed that same issue in a
closely parallel context.

In Eaton, 462 Mass. at 571, we

declared that a foreclosure by power of sale is invalid unless a
foreclosing party holds the mortgage and also either holds the
underlying note or acts on behalf of the note holder.

We

applied this rule to the parties in Eaton, but otherwise gave
the ruling prospective effect only.

Id.

In Galiastro, supra at

168, we extended the benefit of our decision in Eaton to

10
litigants who had preserved this issue and whose cases were
pending on appeal at the time that Eaton was decided.

We

declared that "[w]here multiple cases await appellate review on
precisely the same question, it is inequitable for the case
chosen as a vehicle to announce the court's holding to be
singled out as the 'chance beneficiary' of an otherwise
prospective rule."

Galiastro, supra at 167-168, citing United

States v. Johnson, 457 U.S. 537, 555 n.16 (1982), and
Commonwealth v. Pring-Wilson, 448 Mass. 718, 736 (2007).
Limiting the application of prospective rulings to such a
"chance beneficiary" would mean that something as arbitrary as
the speed at which a case is litigated might determine its
outcome, as only the first case raising this issue to reach the
Supreme Judicial Court would get the benefit of the ruling.

It

would also greatly diminish the "incentive to bring challenges
to existing precedent" by depriving similarly situated litigants
"of the benefit for the work and expense involved in challenging
the old rule."

Galiastro, supra at 169, quoting Powers v.

Wilkinson, 399 Mass. 650, 664 (1987).
The same principles underlying our decision in Galiastro to
extend the Eaton rule to cases pending on appeal cause us to
extend the Pinti rule to cases pending in the trial court where
the Pinti issue was timely and fairly raised before we issued
our decision in Pinti.

In such cases, the homeowner-mortgagors

11
are similarly situated to the plaintiffs in Pinti, because they
presented the same arguments in the trial court that the Pinti
plaintiffs presented to this court on appeal.

All that

distinguishes the homeowners in Pinti from the homeowners in
this case is the pace of the litigation.

The summary process

complaint in this case was first filed in June, 2012; the
complaint in Pinti seeking a judgment declaring that the
foreclosure sale was void was filed in January, 2013.

If this

case had proceeded to judgment more promptly in the Housing
Court, this appeal, rather than Pinti, might have been the one
that established the so-called Pinti rule.5
Having so ruled, we now consider whether the homeowner
defendants in this case timely and fairly raised a Pinti defense
before the issuance of our Pinti decision.

The judge found that

they had, and we conclude that he was not clearly erroneous in
so finding.
We recognize that the defendants did not specifically
allege that the mortgagee's notice of default failed to strictly
comply with the terms of paragraph 22 of the mortgage until they
filed their cross motion for summary judgment on September 23,
5

We recognize that this ruling will increase the impact our
Pinti decision may have on the validity of titles, but we expect
the increase to be modest and that it will simply be part of the
inherent "unevenness [that] is an inevitable consequence of any
change in doctrine." Galiastro v. Mortgage Elec. Registration
Sys., Inc., 467 Mass. 160, 170 (2014), quoting Johnson Controls,
Inc. v. Bowes, 381 Mass. 278, 283 n.4 (1980).

12
2015, more than two months after the issuance of our opinion in
Pinti.

But more than three years before that opinion, in June,

2012, they filed an answer as self-represented litigants where
they checked the box proffering as a defense to the eviction
that the plaintiff did not have "superior right to possession of
the premises."6

We need not consider whether the assertion of

this affirmative defense alone was sufficient to give fair
notice of a Pinti defense, because it is apparent from the
plaintiff's memorandum in support of its motion for summary
judgment, which was filed one month before the issuance of our
Pinti decision, that the plaintiff recognized that the
defendants had alleged that the notice of default failed to
comply with the terms of paragraph 22 of the mortgage.

In that

memorandum, the plaintiff argued that it had complied with the
requirements of paragraph 22 and that it would be "irrational
and fundamentally unfair" to declare the foreclosure proceeding
void because of the purported minor differences between the
language of the notice of default and that of the mortgage.
6

The full text of the defense, marked box no. 67 on the
answer, states:
"The plaintiff's case should be dismissed because it
does not have proper title to the property and therefore
does not have standing to bring this action and/or cannot
prove a superior right to possession of the premises.
Wayne Inv. Corp. v. Abbott, 350 Mass. 775 (1966) (title
defects can be raised as defense in summary process); G. L.
c. 239, § 1 (summary process available to plaintiff only if
foreclosure carried out according to law)."

13
Where the plaintiff recognized that the defendants had raised
the Pinti issue as a defense before our Pinti decision, the
judge did not err in finding that the defendants fairly and
timely raised the issue and therefore were entitled to the
benefit of the Pinti decision.
2.

Obligation of strict compliance.

Having determined

that the defendants are entitled to the benefit of our holding
in Pinti, we must now address whether the notice of default
strictly complied with paragraph 22 of the mortgage.

It did

not.
Once a borrower has defaulted on a mortgage, G. L. c. 183,
§ 21, authorizes the mortgagee to foreclose and sell the
premises, provided it "first compl[ies] with the terms of the
mortgage and with the statutes relating to the foreclosure of
mortgages by the exercise of the power of sale."
Mass. at 232, quoting G. L. c. 183, § 21.

Pinti, 472

As we explained in

Pinti, supra at 236, "the 'terms of the mortgage' with which
strict compliance is required -- both as a matter of common law
under this court's decisions and under § 21 -- include not only
the provisions in paragraph 22 relating to the foreclosure sale
itself, but also the provisions requiring and prescribing the
preforeclosure notice of default" (footnote omitted).

See

Foster, Hall & Adams Co. v. Sayles, 213 Mass. 319, 322-324
(1913).

14
The notice of default in this case communicated much of
what paragraph 22 requires but fell short in several crucial
respects.

Paragraph 22 requires that the notice "inform [the

borrower] of the right to reinstate after acceleration and the
right to bring a court action to assert the non-existence of a
default or any other defense of [the borrower] to acceleration
of sale."

Despite this language in the plaintiff's own uniform

mortgage instrument, the notice declared that the borrower "may,
if required by law or [the borrower's] loan documents, have the
right to cure the default after the acceleration of the mortgage
payments and prior to the foreclosure sale of [the borrower's]
property if all amounts past due are paid within the time
permitted by law" (emphasis added).

Similarly, the notice

declared that the borrower "may have the right to bring a court
action to assert the non-existence of a default or any other
defense [the borrower] may have" (emphasis added).

We agree

with the judge that this language in the notice "significantly,
and inexcusably, differed from" the language in paragraph 22 of
the mortgage, and "watered . . . down" the rights provided in
that paragraph to the mortgagor homeowner.
The phrase, "you may, if required by law or your loan
documents, have the right to cure the default after
acceleration," suggests that the right to cure and reinstate is
not available to every mortgagor, and that any such right is

15
contingent upon the law or the provisions of other loan
documents.

But paragraph 19 of the mortgage specifically grants

a mortgagor the right to reinstatement after acceleration, and
sets forth the steps required to do so.

This phrase instead

suggests that the homeowner may need to perform legal research
and analysis to discern whether the right to cure and reinstate
is available.
Similarly, rather than unequivocally inform the borrower of
the right to bring a court action to attempt to prevent a
foreclosure by asserting that there was no default or by
invoking another defense, the notice of default stated that the
borrower may have the right to bring such an action.

Here, too,

the implication is that the right is merely conditional, without
specifying the conditions, and that the mortgagor may not have
the right to file an action in court.

The defendant contends

that it accurately informed borrowers that they "may have" the
right to bring a court action because they would have no such
right if their court action lacked a good faith basis.

But

neither paragraph 22 of the mortgage nor the notice identified a
bad faith exception to this right and we cannot reasonably infer
that a borrower would understand that the "may have" language
referenced such an exception.7

7

Because we find that the notice of default was not in
strict compliance with paragraph 22, we need not address the

16
We agree with the judge that, because the Pinti decision
applies to this case and because the notice of default did not
strictly comply with the requirements of paragraph 22 of the
mortgage, the foreclosure sale is void.8
Conclusion.

The allowance of the defendants' cross motion

for summary judgment, as well as the denials of the plaintiff's
motions for summary judgment and for relief from judgment, are
affirmed.
So ordered.

defendants' contention that the plaintiff waived its argument
that the notice was in strict compliance when it conceded that
it was only in substantial compliance in the memorandum in
support of its motion for summary judgment and at the hearing in
the Housing Court.
8

Nothing bars the plaintiff from reinitiating the
foreclosure process with a notice of default that strictly
complies with paragraph 22 of the mortgage.
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AIKEN, Chief Judge:
Plaintiff William J.

Paatalo seeks a

declaratory judgment

deeming null and void the 2009 foreclosure of his home loan and
trustee's

sale

of

JPMorgan Chase,
sale,

moves

the

property

securing

the

loan.

Defendant

the purchaser of the property at the trustee's

to

For

dismiss.

the

reasons

set

forth

below,

defendant's motion is denied.
BACKGROUND
In 2006, plaintiff refinanced the loan on his property ("the
property") in Yachats, Oregon.
"Option
$155,000)

Arm"

loan

and

a

Compl. 'JI 2.

nearly

$110, 000

home equity line of credit

Mutual Bank,

F .A.

("WaMu").

Compl.

He obtained a $880,000
(later

("HELOC")
'J['J[

2,

secured by deeds of trust on the property.

increased

to

from Washington
Both loans were

3.

Compl. 'JI 2.

Plaintiff alleges WaMu misapplied payments and reported false
derogatory information to credit reporting agencies on the HELOC
account.

Compl. 'JI 5.

After disputing those actions with WaMu,

plaintiff alleges he began to suspect fraud.
alleges

WaMu

inflated

the

appraised

value

Compl.
of

his

'JI 6.

He

property,

falsified plaintiff's income on his loan application without his
knowledge or consent, 1 and committed numerous violations of the

1

Contrary to the complaint, defendant characterizes the
statement of income on plaintiff's loan application as "a
representation [p]laintiff made to WaMu, not a lender
disclosure." Def.'s Reply Supp. Mot. Dismiss at 7 (emphasis in
original). But allegations a lender altered or otherwise
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1601 et seq., including

"fail[ing] to provide proper 'Notices of Rescission' on the 2006
loans[.]"

Plaintiff further alleges he sent a written "Notice of

Rescission" on both loans to WaMu on or about March 29,

2008.

Plaintiff asserts WaMu sent him a letter declining his rescission
and attaching a "payoff quote" of just under one million dollars.
~

Compl.

7.

According to plaintiff, the letter stated he could not

rescind unless he first paid off the amount of the debt in full something he was unable to do.

In July 2008, plaintiff filed suit

against WaMu.
On September 25, 2008, at the "height of the global financial
crisis,

[WaMu] was seized by its regulator .

in what has been

described as 'the largest bank failure in U.S. history.'"
Savs. Bank, FSB v. United States, 121 Fed. Cl. 296, 302
2015)

Anchor

(Fed. Cl.

(quoting Robin Sidel et al., WaMu Is Seized, Sold Off to J.P.

Morgan,

In Largest Failure in U.S.

Journal,

Sept.

2 5 '

Banking History,

Wall Street

available

2 0 0 8 '

at

Pursuant to a Purchase
and Assumption Agreement, the Federal Deposit Insurance Corporation
("FDIC")

transferred many

of WaMu' s

assets

and

liabilities

to

falsified the income on a borrower's loan application in order to
obtain approval for a higher loan amount are common components of
predatory lending claims.
See, ~' Penaloza v. Select
Portfolio Servicing, Inc., No. CV 14-02571-AB (PJWx), 2014 WL
6910334 at *2 (C.D. Cal. Dec. 8, 2014); Garner v. Bank of Am.
Corp., No. 2:12-CV-02076-PMP-GWF, 2013 WL 5492691 at *1 (D. Nev.
Sept. 30, 2013).
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After WaMu's failure, plaintiff's

pending claims against WaMu "went to the FDIC," pursuant to the
Federal Institutions Reform, Recovery, and Enforcement Act of 1989
("FIRREA"),

12 U. S.C.

1811 et seq.

§§

Compl.

~

8.

Plaintiff

alleges he did not file a TILA rescission claim in court or assert
one in the FIRREA claims process because WaMu told him he had to
first

be

Compl.

~

able

to

tender

the

full

payoff amount

for

the

loan.

9.

Plaintiff alleges on April 2, 2009, WaMu recorded a "Notice of
Default and Election to Sell" in connection with the property.
Compl.

10.

~

Plaintiff

further

alleges

a

set

of

additional

documents were recorded in connection with the property on July 31,
2009.

Compl.

~

11.

These

documents

included

a

Notice

of

Foreclosure, Trustee's Notice of Sale, and affidavits claiming WaMu
was

the

beneficiary

of

plaintiffs'

deeds

of

trust.

At

the

trustee's sale, defendant purchased the property for $410,000 cash,
and on August 18, 2009, a Trustee's Deed was issued to defendant
for the property.
In late 2010,

Compl.

~

13.

defendant

filed an unlawful detainer action

against plaintiff in state court.
a lis pendens on the property.
while

the

unlawful

detainer

~

Compl.
Compl.

~

action was

defendant sold the property for $285,000.
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still

being

litigated,

Case 6:15-cv-01420-AA

In February 2015,

Document 12

Filed 11/12/15

Page 5 of 18

the United States Supreme Court decided

Jesinoski v. Countrywide Home Loans, 135 S. Ct. 790 (2015).

After

Jesinoski was decided, plaintiff alleges he sent defendant a notice
memorializing

the

March

29,

2008

rescissions.

Compl.

<JI

18.

Plaintiff asserts Jesinoski makes clear "[t]he loan and contracts
were void as of March 29, 2008, and must be cancelled as a matter
of law."

Compl.

<JI

40.

Plaintiff filed this action on July 29, 2015.

He asks this

court to declare (1) plaintiff is the sole owner of the property;
(2)

the foreclosure of the Deeds of Trust was null and void; and

( 3)

all documents

recorded on or against

title

to the

subject

property after the March 29, 2008 notices of rescission are null
and void.

Compl.

<JI

41.

Defendant moves to dismiss for failure to

state a claim.
STANDARD
Under Fed. R. Civ. P. 12 (b) (6), a complaint is construed in
favor of the plaintiff, and its factual allegations are taken as
true.

Daniels-Hall v. Nat'l Educ. Ass'n,

Cir. 2010).

629 F.3d 992,

998

(9th

"[F] or a complaint to survive a motion to dismiss, the

non-conclusory 'factual content,'

and reasonable inferences from

that content, must be plausibly suggestive of a claim entitling the
plaintiff to relief."

Moss v. U.S. Secret Serv., 572 F.3d 962, 969

(9th Cir.

2009)

(quoting Ashcroft v.

(2007)).

"A claim has

facial

PAGE 5 - OPINION AND ORDER
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pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged."
Igbal,

556

U.S.

adequately,

it

at

may

"[O]nce

678.
be

supported

a

by

claim

showing

has
any

consistent with the allegations in the complaint."
v. Twombly,

550 U.S. 544, 563

(2007).

been
set

facts

Bell Atl. Corp.

"[G]enerally the scope of

review on a motion to dismiss for failure to state a
limited to the [c]omplaint[.]"

of

stated

claim is

Daniels-Hall, 629 F.3d at 998.

DISCUSSION
Defendant argues the complaint should be dismissed for two
reasons. 2

First,

it asserts plaintiff never completed the steps

required to rescind the loans under TILA.
if

plaintiff

rescinded

the

loans

in

Second, it contends even
March

2008,

any

rights

plaintiff had to the property were cut off by the trustee's sale.

2

Defendant also argues the complaint should be dismissed
because (1) plaintiff is barred from asserting any claims
stemming from WaMu's allegedly wrongful conduct against
defendant; and (2) the statute of limitations has run on all
affirmative TILA claims related to the 2006 loans.
Those
statements are both correct as a matter of law, but it does not
follow dismissal is warranted.
First, plaintiff is not
attempting to hold defendant liable for WaMu's actions; plaintiff
is arguing WaMu's security interest in the property was void as
of the date of the notice of rescission, which means WaMu had no
interest in the property to transfer to defendant when WaMu was
placed in receivership.
Second, plaintiff has specifically
disclaimed any intent to assert affirmative TILA claims in this
lawsuit.
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I. Rescission Under TILA
"Congress enacted TILA 'to assure a meaningful disclosure of
credit terms so that the consumer will be able to compare more
readily the various credit terms available to him and avoid the
uninformed use

of

credit,

and to protect

the

consumer

against

inaccurate and unfair credit billing and credit card practices.'"
Hauk v.
2009)

JP Morgan Chase Bank USA,

(quoting 15 U.S.C.

§

552 F. 3d 1114,

1601).

1118

(9th Cir.

"To effectuate TILA's purpose,

a court must construe 'the Act's provisions liberally in favor of
the consumer' and require absolute compliance by creditors."

Id.

(quoting In re Ferrell, 539 F.3d 1186, 1189 (9th Cir. 2008)).

TILA

provides

special

borrower's

rescission

rights

principal dwelling.

15

for

loans

U. S . C .

secured

16 3 5 (a) ;

§

S ema r

Platte Valley Fed. Sav. & Loan Ass'n, 791 F.2d 699, 701
1986) .

TILA's "buyer's remorse" provision,

S ema r,

by

a
v.

(9th Cir.

7 91 F . 2 d at

701, grants buyers the right to rescind within three days of either
"the

consummation

information
together

and

with

a

of

the

rescission
statement

transaction
forms

or

required

containing

the

the

deli very

under

this

material

required under this subchapter, whichever is later[.]"
§

1635 (a).

of

the

section

disclosures
15 U.S.C.

The right to rescind expires "three years after the

date of consummation of the transaction or upon the sale of the
property, whichever occurs first."
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create

two

"unconditional"

days

after

the

separate
right

to

transaction.

The second is a "conditional" right.

If more than three days have passed since the transaction was

consummated,

the right to rescind exists only if the lender has

failed to provide the required information, forms, and disclosures.
This conditional right "does not last forever";

it expires after

three years or upon the sale of the property "[e]ven if a lender
never

makes

the

required

disclosures [.]"

Id.

(emphasis

in

original).
Under the statute, rescission triggers an unwinding process.
TILA provides "[w]hen an obligor exercises his right to rescind
, he is not liable for any finance or other charge, and any
security interest given by the obligor,

including any interest

arising by operation of law, becomes void upon such a rescission."
15

u.s.c.

§

1635(b).

Within 20 days after "receipt of notice of

rescission," the lender must "return to the obligor any money or
property given as earnest money,

downpayment,

or otherwise,

and

shall take any action necessary . . . to reflect the termination of
any security interest created under the transaction."
point,

Id.

At that

the borrower is required to "tender the property to the

creditor [.]"

Id.
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Plaintiff alleges because WaMu failed to provide the required
notices, he possessed a conditional right to rescind in March 2008,
and he timely delivered written notice of his intent to rescind as
required by 15 U.S.C. § 1635(a).

He further alleges WaMu told him

he would have to tender the full payoff amount of the loan in order
to rescind, contrary to 15 U.S.C. § 1635(b), which instead required
WaMu to take the first steps to unwind the loan.
It is undisputed more than three years have passed since the
consummation of plaintiff's 2006 loans and plaintiff's right to
rescind, if not yet exercised, has expired.

Thus, the viability of

plaintiff's claim that WaMu's security interest in his property was
voided

in

March

2008

on

the

effect

of

if those notices actually rescinded the loan,

complaint will survive the motion to dismiss.
hand,

the

notice

of

intent

to

exercise

the

If,

of

entitled to dismissal.

plaintiff's
on the other

conditional

rescission did not actually effect the rescission,

Jesinoski.

notices

Taking the allegations in the complaint as

rescission to WaMu.
true,

hinges

right

of

defendant is

The Supreme Court answered this question in

A unanimous Court declared "rescission is effected when

the borrower notifies the creditor of his intention to rescind."
Jesinoski,

135 S.

Ct.

at

7 92

(emphasis added) .

Thus,

if -

as

plaintiff alleges - WaMu failed to provide the required disclosures
and plaintiff delivered written notice of rescission in March 2008,
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security

interest

in

plaintiff's property voided at that time.
Defendant disputes this reading,

arguing Jesinoski concerns

the time period in which a borrower must provide written notice of
his

intent

to

exercise

a

right

to

rescind.

The

court

agrees

Jesinoski's holding concerns the three-year life of the rescission
right.

The question, however, was whether a borrower can exercise

her rescission right by sending written notice of rescission within
three years, or whether she must also file a lawsuit within that
time period to enforce her rescission right.
at

791.

The

Court

had

to

determine

when

Jesinoski, 135 S. Ct.
rescission

actually

occurred in order to answer that question:
The language of [the statute] leaves no doubt that
rescission is effected when the borrower notifies the
creditor of his intention to rescind.
It follows that,
so long as the borrower notifies within three years after
the transaction is consummated, his rescission is timely.
Thus,

the

determination,
written

notice

as

Jesinoski
a

matter

actually

correctly notes a

holding
of

rested

statutory

effects

the

on

the

Court's

interpretation,

rescission.

number of federal appellate courts,

that

Defendant
prior to

Jesinoski, distinguished between notice of intent to exercise the
rescission right and the rescission itself.
Residential Funding, LLC,

678 F.3d 271, 277

See,

~'

Gilbert v.

(4th Cir. 2012)

("We

must not conflate the issue of whether a borrower has exercised her
right to rescind with the issue of whether the rescission has, in
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fact, been completed and the contract voided.") ; accord Yamamoto v.
Bank of New York,
distinction,

329

however,

F.3d 1167,

1172

(9th Cir.

2003).

That

cannot survive the Court's clear statement

"rescission is effected" at the time of notice.

Jesinoski, 135 S.

Ct. at 792.
Defendant argues this reading of Jesinoski cannot be correct
because it means "a borrower's mere notice of rescission
automatically converts a secured lender into an unsecured lender,
leaving

the

lender

with

no

other

remedy but

to

challenge the validity of a borrower's rescission."
Supp.

Mot.

rescission
conclusion,

Dismiss
cannot

at

be

3-4.

the

Essentially,

default

rule.

file

suit

Def.'s Reply

defendant

Taken to

to

its

argues
logical

defendant's argument would require borrowers to file

suit to enforce their right to rescind, rendering no rescission the
default rule.

The Supreme Court implicitly rejected defendant's

argument when it declared "rescission is effected" at the time of
notice, without regard to whether a borrower files a lawsuit within
the three-year period.

Jesinsoki,

135 S.

Ct.

at 7 92;

see also

Sherzer v. Homestar Mortg. Servs., 707 F.3d 255, 258 (3d Cir. 2013)
(text of TILA and implementing regulation "support[] the view that
to timely rescind a loan agreement,

an obligor need only send a

valid notice of rescission"); Lippner v. Deutsche Bank Nat'l Trust
Co., 544 F. Supp. 2d 695, 703 (N. D. Ill. 2008)

(plaintiff's timely

written notice under TILA entitled him "as a matter of law . . . to
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rescission"); Alexandra P. Everhart Sickler, And the Truth Shall
Set

You

Free:

Explaining

Judicial

Hostility to

the

Truth

in

Lending Act's Right to Rescind a Mortgage Loan, 12 Rutgers J.L. &
Pub. Pol'y 463, 481 (Summer 2015)

("As a practical consequence of

[the Jesinoski] ruling, a lender now bears the burden of filing a
lawsuit to contest the borrower's ability to rescind.")
This reading of Jesinoski does

not,

as defendant asserts,

amount to holding "the process of unwinding a loan is automatic and
complete upon a borrower's written notice of rescission."
Reply Supp. Mot.

Dismiss at 3.

Def.'s

After WaMu received plaintiff's

notice of rescission, it had two options.

It could have begun the

unwinding process by returning plaintiff's down payment or earnest
money

and

taking

action

to

"reflect

the

security interest," pursuant to 15 U.S.C.

§

termination
1635(b).

of

[the]

Those actions

would, in turn, have triggered plaintiff's obligation to tender a
payoff of the remaining loan amount.
at

702

("The

issue

of whether

rescission obligations
completed

[its]

[does]

obligations

[the

See Lippner, 544 F. Supp. 2d
borrower]

not arise until
pursuant

to

can

satisfy her

[the lender]
TILA.")

In

ha[s]
the

alternative, WaMu could have filed a lawsuit to dispute plaintiff's
right to rescind the loan.
those things.

Compl.

~

9.

Plaintiff alleges WaMu did neither of
The question here is what happens when

the unwinding process is not completed and neither party files suit
within the TILA statute of limitations.
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Jesinoski directs that the rescission and voiding of the security
interest are effective as a matter of law as of the date of the
notice.
Finally, defendant argues even if Jesinoski means rescission
is

effective upon a

borrower's

applied "retroactively" to 2008.
at 4 (emphasis omitted).

notice,

that

holding cannot be

Def.'s Reply Supp. Mot. Dismiss

But there is no retroactivity issue here.

When a court interprets a statute, it is not "retroactive" to apply
the decision to transactions

already entered into,

court is determining what the law has always meant.

because the

As the Supreme

Court explains,
[W]hen this Court construes a statute, it is explaining
its understanding what the statute has meant continuously
since the date when it became law. . . . Thus, it is not
accurate to say that the Court's decision . . . 'changed'
the law that previously prevailed . . . when the case was
filed.
Rather, given the structure of our judicial
system,
[a Supreme Court]
opinion
[interpreting a
statute] finally decide[s] what [the statute] had always
meant and explain[s] why the Courts of Appeals ha[ve]
misinterpreted the will of the enacting Congress.
Rivers v. Roadway Exp., Inc., 511 U.S. 298, 313 n.12

(1994).

It is unclear what should happen this many years down the
road,

after the original

lender has

failed and been placed in

receivership, and the property has been sold at a trustee's sale,
then

re-sold

following

the

trustee's

sale.

However,

because

plaintiff has adequately alleged (1) he had a conditional right to
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rescind in 2008; 3 and (2) he exercised that right, he has stated a
claim for at least some of the relief he seeks -

a declaratory

judgment deeming the foreclosure of the Deeds of Trust null and
void.
II. The Trustee's Sale
Defendant

contends

even

if

plaintiff's

2008

notice

rescission voided WaMu's security interest in the property,

of
any

right plaintiff had to the property was extinguished by the 2009
trustee's sale.

The Oregon Trust Deed Act ("OTDA") provides

If, under [Or. Rev. Stat.§§] 86.705 to 86.815, a trustee
sells property covered by a trust deed, the trustee's
sale forecloses and terminates the interest in the
property that belongs to a person to which notice of the
sale was given under [Or. Rev. Stat. §§] 86. 764 and
86.774 or to a person that claims an interest by, through
or under the person to which notice was given.
Or.

Rev.

statutory

Stat.

§

scheme

86. 797 (1).

The

to

grantors

protect

OTDA is

"a

from

well-coordinated
the

unauthorized

foreclosure and wrongful sale of property, while at the same time

3

Defendant contends plaintiff's allegations regarding his
conditional rescission right give rise to only a "speculative"
claim for relief.
Twombly, 550 U.S. at 545.
Plaintiff, however,
does not broadly assert WaMu violated TILA; he specifically
alleges WaMu failed to give "proper Notices of Rescission."
Compl. ~ 6.
That allegation is sufficient to put defendant on
notice of the nature of plaintiff's claim, and at this stage,
plaintiff is not required to set out more specifically the
alleged deficiencies in WaMu's notices.
See id. at 570 ("[W]e do
not require heightened fact pleading of specifics, but only
enough facts to state a claim to relief that is plausible on its
face"); Stanislaus Food Prods. Co. v. USS-POSCO Indus., 782 F.
Supp. 2d 1059, 1074 (E.D. Cal. 2011) ("Twombly does not require
that plaintiff [s] prove their case or include every factual
detail in support of their claims in their complaints.")
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providing creditors with a quick and efficient remedy against a
defaulting grantor."

Staffordshire

Invs. ,

Inc.

v.

Cal-Western

Reconveyance Corp., 149 P.3d 150, 157 (Or. Ct. App. 2006).
Because plaintiff does not allege he did not receive notice of
the sale, the question before the court is whether the trustee's
sale

constituted

86. 797 (1).
2d 958,

a

sale

"under"

the

OTDA.

Or.

Rev.

Stat.

§

In Mikityuk v. Nw. Trustee Servs., Inc., 952 F. Supp.

960

(D.

Or.

2013),

the borrowers

secured by a deed of trust.
third party,

and

then

to

received a home

loan

The deed of trust was assigned to a
a

successor

trustee.

The

successor

trustee recorded a Notice of Default and Election to Sell, and sold
A year and a half later,

the property at a trustee's sale.

the

borrowers sued to challenge the sale, asserting various violations
of Oregon law.

Id.

at 960-61.

The borrowers admitted being in

default at the time of the sale and acknowledged receiving notice
of the trustee's sale.

Id. at 9 61.

This court held " [v] oiding the

sale under these circumstances would 'frustrate the legislature's
objective to provide a quick and efficient remedy for creditors
against defaulting buyers.'" Id. at 969 (quoting Staffordshire, 149
P.3d at 158).

Moreover, because the borrowers could have asserted

their rights before the sale, permitting the borrowers' action to
proceed "would encourage grantors who receive notice of a sale to
sit on their rights."

Id. at 970.
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The Mikityuk court contrasted the situation with the facts in
Staffordshire.
was

published,

In Staffordshire, after notice of a trustee's sale
the

creditor

forbearance agreement.

and

grantor

149 P.3d at 152.

entered

into

a

loan

The agreement expressly

stated the loan was in default, but provided the creditor was not
entitled to foreclose so long as the grantor did not default on his
modified payment obligations under the forbearance agreement.
at

155.

Notwithstanding

the

forbearance

agreement,

due

Id.
to

a

miscommunication, the trustee's sale went forward and the property
was sold.

Id. at 153.

The plaintiff in Staffordshire was the high bidder at the
auction.

The debtor convinced the

trustee's deed to
[the]

[the]

plaintiff," and the creditor "returned

plaintiff's purchase funds."

creditor,
realized

"seeking to
after

creditor "not to issue the

Id.

The plaintiff sued the

recover lost profits

reselling

the

property."

that

it would have
The

creditor

responded "the sale of the property was void" because it had been
conducted in violation of the forbearance agreement.

The

court agreed, declaring "there is nothing in the language of [the
predecessor provision to Or. Rev. Stat. §86.797(1)], or,

indeed,

elsewhere in the Act, to indicate that the legislature intended the
auction to be final in the absence of legal authority to sell the
property."

Id. at 158 (emphasis in original).

The court went on

to note the trustee's deed had not been executed or delivered.
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Thus, "the statutory presumption of finality" had not yet arisen.
Id.

Under those circumstances, "the discovery of the agreement to

postpone

the

render [ed]

sale

the

before

[trustee's

the

execution

sale]

of

the

void [.]"

trustee's

Id.

The

deed
court

specifically declined to address how the analysis would have been
affected

had

the

deed

been

recorded

before

the

forbearance

agreement was discovered.
The facts here do not perfectly align with the facts in either
Mikityuk or Staffordshire.

Unlike Staffordshire,

the trustee's

deed here was recorded years ago, so the statutory presumption of
finality has arisen.
his hands.

But unlike Mikityuk, plaintiff did not sit on

Although it has been six years since the trustee's

sale, plaintiff promptly filed suit after the Supreme Court issued
its decision in Jesinoski.

Had he made the arguments he now makes

at the time of the trustee's sale, they would have been foreclosed
by Ninth Circuit precedent.
Plaintiff has alleged sufficient facts to survive a motion to
dismiss with respect to the effect of the trustee's sale.
plaintiff

does

not

appear

to

dispute

he

was

no

Although

longer making

payments at the time of the foreclosure sale, he does allege he was
current on his payments when he sent the rescission notices.

If

WaMu had no security interest in the property due to a rescission
in March 2008, the FDIC could not have transferred any interest in
the property to defendant, and defendant would have had no "legal
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Staffordshire, 149 P.3d at 158

(emphasis omitted).
The

timing

foreclosing

of

trustees

Jesinoski

is

also

and purchasers

at

significant.
trustee's

Although

sales

have

a

significant interest in finality, consumers have a countervailing
interest in avoiding wrongful foreclosure.
majority of federal

Jesinoski revealed the

courts had "misinterpreted the will of the

enacting Congress," Rivers, 511 U.S. at 313 n.12, in allocating to
borrowers the burden to go to court to enforce their statutory
rescission

rights

under

TILA.

Further

factual

development

is

necessary to determine what effect that revelation should have on
the

property

rights

of

subsequent

buyers

of

the

property.

Defendant's motion to dismiss is denied with leave for defendant to
renew its arguments about the effect of the trustee's sale.
CONCLUSION
Defendant's motion to dismiss (doc. 6) is DENIED.
request for oral argument is DENIED as unnecessary.
IT IS SO ORDERED.
Dated this

f November 2015.

Ann Aiken
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION
VALERIE NORWOOD
v.
CHASE HOME FINANCE LLC

§
§
§
§
§

A-09-CA-940-JRN

REPORT AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE
TO:

THE HONORABLE JAMES NOWLIN
UNITED STATES SENIOR JUDGE
Before the Court are: Defendant Chase Home Finance LLC’s Motion for Summary Judgment

and Brief in Support Thereof (Clerk’s Doc. No. 19); Plaintiff’s Response to Defendant’s Motion for
Summary Judgment (Clerk’s Doc. No. 20); and Defendant Chase Home Finance LLC’s Reply Brief
in Support of its Motion for Summary Judgment (Clerk’s Doc. No. 22). The District Court referred
all pending and future motions to the undersigned Magistrate Judge for report and recommendation
pursuant to 28 U.S.C. § 636(b)(1)(A), Federal Rule of Civil Procedure 72, and Rule 1(c) of
Appendix C of the Local Rules of the United States District Court for the Western District of Texas,
Local Rules for the Assignment of Duties to United States Magistrate Judges. After reviewing the
parties’ briefs, relevant case law, as well as the entire case file, the undersigned submits the
following Report and Recommendation to the District Court.
I.

Introduction
Valerie Norwood filed the instant suit seeking a declaratory judgment that Chase Home

Finance (CHF) lacks the authority to foreclose on her mortgage. Norwood signed a Note and Deed
of Trust with Chase Bank USA, N.A., and after she stopped making her monthly payments on the
loan, CHF sought to enforce the lien on her home through its agents at Barrett Daffin Frappier
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Turner & Engel, LLP. Norwood concedes that she defaulted on the loan, but argues that only Chase
Bank, not CHF, has the authority to foreclose on her home. Whether the Court may grant summary
judgment hinges on a single question: Does CHF have the requisite authority to enforce the lien?
II.

Legal Standard
Summary judgment shall be rendered when the pleadings, the discovery and disclosure

materials on file, and any affidavits show that there is no genuine dispute as to any material fact and
that the moving party is entitled to judgment as a matter of law. FED . R. CIV . P. 56(a); Celotex Corp.
v. Catrett, 477 U.S. 317, 323–25 (1986); Washburn v. Harvey, 504 F.3d 505, 508 (5th Cir. 2007).
A dispute regarding a material fact is “genuine” if the evidence is such that a reasonable jury could
return a verdict in favor of the nonmoving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986). When ruling on a motion for summary judgment, the court is required to view all inferences
drawn from the factual record in the light most favorable to the nonmoving party. Matsushita Elec.
Indus. Co. v. Zenith Radio, 475 U.S. 574, 587 (1986); Washburn, 504 F.3d at 508. Further, a court
“may not make credibility determinations or weigh the evidence” in ruling on a motion for summary
judgment. Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000); Anderson, 477
U.S. at 254–55.
Once the moving party has made an initial showing that there is no evidence to support the
nonmoving party’s case, the party opposing the motion must come forward with competent summary
judgment evidence of the existence of a genuine fact issue. Matsushita, 475 U.S. at 586. Mere
conclusory allegations are not competent summary judgment evidence, and thus are insufficient to
defeat a motion for summary judgment. Turner v. Baylor Richardson Med. Ctr., 476 F.3d 337, 343
(5th Cir. 2007). Unsubstantiated assertions, improbable inferences, and unsupported speculation are
2
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not competent summary judgment evidence. Id. The party opposing summary judgment is required
to identify specific evidence in the record and to articulate the precise manner in which that evidence
supports his claim. Adams v. Travelers Indem. Co. of Conn., 465 F.3d 156, 164 (5th Cir. 2006).
Rule 56 does not impose a duty on the court to “sift through the record in search of evidence” to
support the nonmovant's opposition to the motion for summary judgment. Id. “Only disputes over
facts that might affect the outcome of the suit under the governing laws will properly preclude the
entry of summary judgment.” Anderson, 477 U.S. at 248. Disputed fact issues which are “irrelevant
and unnecessary” will not be considered by a court in ruling on a summary judgment motion. Id.
If the nonmoving party fails to make a showing sufficient to establish the existence of an element
essential to its case and on which it will bear the burden of proof at trial, summary judgment must
be granted. Celotex, 477 U.S. at 322–23.
III.

Factual Background
The factual basis stems mainly from a series of documents: the original Note and Deed of

Trust signed by Norwood and Chase Bank, the assignment of the Note from Chase Bank to CHF,
the power of attorney signed by a bank executive, and the partnership resolution of Barrett Daffin
Frappier Turner & Engel, LLP. There are no factual disputes regarding these transactions. The
documents indicate that Norwood took out a home equity loan with Chase Bank, N.A. on May 17,
2007, for $83,500. She secured the loan with her home. After encountering financial difficulties,
she stopped making her mortgage payments. On May 29, 2009, CHF sent Norwood a notice of
default and intent to accelerate.
CHF, not Chase Bank, sent notice of the default and intent to accelerate because Chase Bank
“assigned and transferred” its rights to CHF via a written assignment. The assignment purports to
3
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be effective as of May 12, 2009, but it was signed before a notary on June 16, 2009. Norwood does
not allege that the notice was deficient nor that she was not in default on her loan; however, she
argues that the assignment from Chase Bank to CHF was ineffective and therefore CHF cannot
enforce the mortgage.
The crux of Norwood’s argument centers on possession of the Note. Norwood argues that
CHF has not demonstrated that it possessed the Note throughout the contested period. In response,
CHF denies her allegations, yet it noticeably fails to offer any evidence regarding who possessed the
Note during this period, or who currently possesses the Note. In a footnote in its brief, CHF alludes
to the Note’s location by stating that “CHF provided [CHF’s counsel] with the original Note
executed by Plaintiff, so that it could be made available for Plaintiff’s inspection.” CHF’s Reply at
3 n.1. This statement is unsworn, and there is no summary judgment evidence to support the
statement. The Court is not under a duty to “sift through the record in search of evidence,” Adams,
465 F.3d at 164, and thus it will not draw a factual inference based on an unsworn footnote,
particularly given that it must take all evidence in the light most favorable to Norwood.
Rather than provide summary evidence proving it had or presently has possession of the
Note, CHF offers legal arguments to demonstrate that it is exempt from the possession requirement.
Because CHF centers its motion on whether it is legally required to have possession of the Note
before it may enforce it, the Court will focus its analysis on that question.
IV.

Analysis
The law authorizing who can enforce a negotiable instrument remains unsettled. Statutorily,

the Texas Business and Commercial Code sets out an apparently straightforward list of four types
of entities that may enforce an instrument: (1) a holder of the instrument, (2) a nonholder in
4
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possession of the instrument who has the rights of a holder, (3) a person not in possession of the
instrument who is entitled to enforce it as a lost, destroyed, or stolen instrument, or (4) a person not
in possession of an instrument from whom a prior payment on the instrument has been recovered.
TEX . BUS. & COM . CODE §§ 3.301, 3.309, 3.418(d).
These statutory provisions focus on possession. The Texas case law elaborating who is
authorized to enforce a negotiable instrument, however, expands beyond the four provided categories
in certain circumstances and departs from a possession requirement. For example, “even if a person
is not the holder of a note, he may still be able to prove that he is the owner and entitled to enforce
the note, foreclose on collateral and obtain a deficiency judgment under common-law principles of
assignment.” Leavings v. Mills, 175 S.W.3d 301, 309 (Tex.App.—Houston [1st Dist.] 2004, no
pet.). Common law principles of agency may also allow enforcement of a note by one not in
possession. Aquaduct, L.L.C. v. McElhenie, 116 S.W.3d 438, 443 (Tex.App.—Houston [14th Dist.]
2003, no pet.). This led at least one court to state that “we cannot say a court would never uphold
enforcement of a note by an owner who was not in possession of an original note.” Nelson v.
Regions Mortg., Inc., 170 S.W.3d 858, 864 (Tex.App.—Dallas 2005, no pet.).
Both sides rely most heavily upon this latter case. Yet Nelson contains a factual scenario so
dissimilar from the instant case that it does not answer whether CHF must have possession to enforce
the Note. Nelson purchased his son’s note from Regions to prevent foreclosure after Regions
accelerated the maturity of the note and listed the property for foreclosure. Id. at 860. Nelson
received an assignment of the mortgage and copies of the note and deed of trust. Id. His son stayed
in the home, although he did not make payments to Nelson, and Nelson never attempted to enforce
the note against his son. Id. Four years later, Nelson filed suit against Regions attempting to rescind
5
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the transaction, arguing that because he never received possession of the original note, he was not
legally entitled to enforce it, and thus he did not receive consideration and could rescind the contract.
Id. at 863–64. The court disagreed, stating that while Nelson was not a “holder” of the note under
the Texas Business & Commerce Code, Texas law provides that “even if a person is not the holder
of a note, he may still be able to prove that he is the owner and entitled to enforce the note, foreclose
on collateral and obtain a deficiency judgment under common-law principles of assignment.” Id.
at 864. Importantly, the court did not address whether Nelson had the authority to enforce the note
because he never attempted to do so. If Nelson had attempted to enforce the note, then the court
would have a factual record on which to base its decision. By refusing to attempt to enforce the note,
Nelson waived his argument that he could not have enforced it if he had tried.
CHF argues that Nelson grants a party lacking possession of a negotiable instrument the
authority to enforce a note. CHF reads Nelson too expansively. The Nelson court relied on two
cases creating exceptions to the rule requiring possession: (1) Leavings, where the court allowed an
assignee to enforce a note, Leavings, 175 S.W.3d at 309; and (2) Aquaduct, where the court allowed
an agent to enforce a note, Aquaduct, 116 S.W.3d at 443. Both of these courts justified their
departure on common law principles, one on principles of assignment, the other on principles of
agency. Nelson, 179 S.W.3d at 864. The Nelson court only concluded that if another common law
principle applied, notably equity, a court might allow another exception from the possession
requirement. Id. However, it did not need to reach that issue, and was instead noting only that
Nelson could not rescind his acquisition of the note on the basis of his inability to enforce it without
possession when he had not actually attempted to do so.

6
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Other courts have offered a examples of when a person is authorized to enforce a note when
he is not a holder. These cases examine the authority of “owners” and people who have “acquired”
a note by “transfer.” For example, CHF cites a Fifth Circuit case, applying Texas law, in which the
court allowed an “owner” who was not a “holder” to enforce a note. SRSB-IV, Ltd. v. Cont’l Sav.
Ass’n, No. 93-2377, 1994 WL 487237, at *4 (5th Cir. Aug. 18, 1994) (“Even if the FDIC is not the
holder, it can enforce the note if it is the owner.”) (unpublished) (emphasis added). In the SSRB-IV
case, however, the FDIC had possession of the note. Id. at 5. Even with possession, the FDIC did
not automatically become an owner. See id. at 5 n.17 (“Mere possession of a note payable to the
order of another is not sufficient evidence to prove that one is the holder or owner.”) (citing RTC v.
Camp, 965 F.2d 25, 29 (5th Cir. 1992)). The court emphasizes the importance of possession: “A
transferee of a note who has not yet acquired possession of it is not the holder of the note and
therefore does not have a holder’s right to receive payment of the note.” Id. at 4 n.13 (emphasis
added).
Even without the “holder’s right to receive payment,” an owner may enforce a note. Id. at
4. But this requires a party to “prove the transaction through which the note was acquired.” Id.
(emphasis added). While these cases allow non-holders to enforce a note, they do not eliminate
possession requirements. The rationale for the strict requirement of possession is to protect the
obligor from being subject to multiple demands for payment on a single note. See Camp, 965 F.2d
at 29 (explaining that mere possession is insufficient because a later party may demand payment).
Without procedural safeguards, multiple parties could force the debtor to pay the note. If the original
note is a prerequisite for enforcement, however, then a later party faces a significant hurdle before
it may enforce the note. The exceptions listed above follow this reasoning. If the original note was
7
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destroyed, then no one has possession and the debtor would not have to repay the loan. If the
principal has possession of the note, then the agent has constructive possession and may enforce it.
While the courts do not always require possession, the scenarios where they depart from the general
rule relate to an alternative form of possession. The cases CHF relies on for its legal arguments stem
from unique circumstances: in Nelson, a father purchased his son’s note and then never attempted
to enforce it; in SRSB-IV, the Government took possession of the notes after the savings and loan
crisis; and in Aquaduct, the assigned servicing company failed to forward the borrower’s payments
to the lender. The instant case, however, does not involve a similar fact pattern.
At first glance, it might be argued that requiring proof of possession in this case would not
further the policy behind requiring possession. CHF and Chase Bank are related entities, so the risk
of duplicative payments seems slight. However, banks often sell blocks of notes to other banks. The
close relationship between CHF and Chase Bank does not grant CHF clemency from demonstrating
that it possesses the Note. Because CHF fails to present any evidence regarding possession of the
Note, it is not a holder in due course. TEX . BUS. & COM . CODE § 3.201.
CHF’s last ditch attempt at summary judgment is based on the assertion that even if it is not
a holder, it was still authorized to enforce the Note as an assignee of Chase Bank. On October 2,
2008, Ralph Garardi,1 a vice president of three entities—CHF, Chase Bank, and JP Morgan
Bank—signed a limited power of attorney. This document grants the law firm Barrett Daffin
Frappier Turner & Engel, LLP the authority to prosecute and dispose of loans, including Norwood’s
Note. CHF argues that this assignment provides sufficient authorization for its attempt to foreclose
1

The Court did its best to decipher the vice president’s last name. CHF, perhaps realizing
the difficulty in decrypting his name from either his signature, his printed name, or the notary
public’s statement, simply refers to him as “a vice president.”
8
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on Norwood’s home. This agreement may create an agency relationship between Chase Bank and
the law firm, which could allow the law firm to enforce the Note as an agent of Chase as in
Aquaduct, but it does not create an agency between Chase Bank and CHF, nor does CHF argue in
its motion that it does so. Rather, CHF asserts that it owns Norwood’s Note. See Declaration of
Thomas Reardon ¶ 6 (“Pursuant to an Assignment of Note and Deed of Trust, CHF is the current
owner and mortgage servicer of the Note and Deed of Trust.”) (emphasis added). More to the point,
the problem with Garardi’s declaration is that it fails to demonstrate—indeed the entirety of CHF’s
summary judgment evidence fails to demonstrate—which, if any, of these entities possesses the
Note. For our purposes, proof of agency is irrelevant without proof that the principal possesses the
negotiable instrument.
Because CHF has not produced evidence when, if ever, it had possession of the Note, or that
the instrument was lost, destroyed, or stolen, or that any other recognized exception to the
requirement of possession exists, it has failed to carry its burden in demonstrating an entitlement to
summary judgment. CHF denies Norwood’s contention that a physical transfer was not made from
Chase Bank to CHF, but it does not affirmatively demonstrate that the Note was in fact transferred.
CHF, as movant, bears the burden of demonstrating its entitlement to summary judgment. It has
failed to carry this burden.
VI.

Recommendation
For the reasons set forth above, the undersigned RECOMMENDS that the District Court

DENY CHF’s Motion for Summary Judgment on Norwood’s claim for relief.

9
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Warnings
The parties may file objections to this Report and Recommendation. A party filing

objections must specifically identify those findings or recommendations to which objections are
being made. The District Court need not consider frivolous, conclusive, or general objections.
Battles v. United States Parole Comm'n, 834 F.2d 419, 421 (5th Cir. 1987).
A party’s failure to file written objections to the proposed findings and recommendations
contained in this Report within fourteen (14) days after the party is served with a copy of the Report
shall bar that party from de novo review by the district court of the proposed findings and
recommendations in the Report and, except upon grounds of plain error, shall bar the party from
appellate review of unobjected-to proposed factual findings and legal conclusions accepted by the
district court. See 28 U.S.C. § 636(b)(1)(C) (2006); Thomas v. Arn, 474 U.S. 140, 150–153 (1985);
Lisson v. O’Hare, 326 F. App’x 259, 260 (5th Cir. 2009). To the extent that a party has not been
served by the Clerk with this Report & Recommendation electronically pursuant to the CM/ECF
procedures of this District, the Clerk is directed to mail such party a copy of this Report and
Recommendation by certified mail, return receipt requested.
SIGNED this 19th day of January, 2011.

_____________________________________
ANDREW W. AUSTIN
UNITED STATES MAGISTRATE JUDGE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
JOANMILLERand DAVIDMILLER,
Plaintiffs,

HOMECOMINGS
FINANCIAL,
LLC,
GMAC MORTGAGE,
LLC, BANKOF
NEWYORKMELLONTRUSTCO., DON
LEDBETTER,
PATRICIA
POSTON,
GABRIEL
OZEL,and PITEDUNCAN,
LLP,
Defendants.
MEMORANDUM AND ORDER
This is a suit to prevent foreclosure of real property. Defendants Homecomings
Financial, LLC ("Homecomings"), GMAC Mortgage, LLC ("GMAC"), and Bank of New
York Mellon Trust Company ("Mellon") have moved to dismiss for failure to state a claim
(Dkt. 6). The motion is denied, although plaintiffs are directed to replead several of their
causes of action as explained below.

In April 2003 Plaintiff Joan Miller took out a home equity loan from lender
Homecomings Financial Network, I ~ cin.the
~ amount of $184,800, secured by a home equity

1

These facts are taken from Plaintiffs' Original Petition, and are assumed as true for
purposes of this 12(b)(6) motion.
The record is not clear whether this entity is the same as the named defendant
Homecomings Financial, LLC, or, assuming they are not the same, how they are related to one
another, if at all.

lien duly filed in the county clerk's office of Montgomery County, Texas. (Dkt. 1- 1, Ex. B).
On July 19,2007, Joan Miller conveyed her interest in the property to plaintiff David ~ i l l e r l
by special warranty deed, also duly recorded. (Dkt. 1- 1, Ex. C). Subsequently, plaintiffs "ran
in to financial hard times," and on June 10,2011 defendant Mellon obtained an order under
Texas Rule of Civil Procedure 736 to proceed with a foreclosure sale under Texas Property
Code $ 5 1.002. (Dkt. 1- 1, Ex. E). Earlier that year Mellon had received an assignment of a
deed of trust on the property from "JPMorgan Chase Bank as Trustee, c/o Residential
Funding Corporation," also filed with the county clerk (Dkt. 1- 1, Ex. G). However, there is
no indication that the original lender, Homecomings Financial Network, Inc., ever assigned
the note or security interest to Chase, Mellon, or anyone else.
Plaintiffs brought this suit in state court for declaratory judgment and an injunction
preventing foreclosure on October 28,20 11. They argue that defendants lack the authority
to foreclose because they cannot show proper chain of title of the note and security
instrument. (Dkt. 1-1). The state court issued a temporary restraining order on December
1,2011. Defendants removed the case to federal court on December 15,2011 (Dkt. I), and
the parties have consented to magistrate judge jurisdiction. (Dkt. 13).
Standard of Review

Rule 12(b)(6) allows a court to dismiss a plaintiffs complaint if it "fails to state a
claim upon which relief can be granted." Fed. R. Civ. P. 12(b)(6). Rule 12(b)(6) dismissals

The petition does not describe the relationship, if any, between the two named plaintiffs.

are proper only if the plaintiff fails to plead "enough facts to state a claim to relief that is
plausible on its face." Ashcroftv. Iqbal, 129 S. Ct. 1937,1960 (2009) (quoting BellAtl. Corp
v. Twombly, 550 U.S. 544, 570 (2007)). A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged. Iqbal, 129 S. Ct. at 1949. It is the plaintiffs
responsibility to actually "plead specific facts, not mere conclusional allegations, to avoid
dismissal." Kane Enters. v. MacGregor (USA), Inc., 322 F.3d 371, 374 (5th Cir. 2003).
When the plaintiff does plead such specific facts, the court must assume that they are true,
Twombly, 550 U.S. at 555, and draw all reasonable inferences from them in the plaintiffs
favor. Elsensohn v. Tammany Parish Sherws OOfJice,530 F.3d 368,37 1-72 (5th Cir. 2008).
As a general rule courts must "afford plaintiffs at least one opportunity to cure pleading
deficiencies before dismissing a case, unless it is clear that the defects are incurable or the
plaintiffs advise the court that they are unwilling or unable to amend in a manner that will
avoid dismissal." Great Plains Trust Co. v. Morgan Stanley Dean Witter & Co., 3 13 F.3d
305,329 (5th Cir. 2002).
Analysis

Plaintiffs raise a number of theories of relief in their Original Petition, all of which
are premised on the same basic contention: that none of these defendants have the authority
to foreclose on plaintiffs' property. The institutional defendants move for dismissal under
Rule 12(b)(6) essentially on three grounds: (1) plaintiffs' claim that defendants lack the

authority to foreclose is not based on a cognizable legal theory; (2) plaintiffs have no
standing to contest the assignment by which Mellon claims the right to foreclose; and (3)
plaintiffs' other state law causes of action are also insupportable as a matter of law.
1.

A Cognizable Legal Claim
Texas recognizes a claim for wrongfbl foreclosure. See, e.g., League City State Bank

v. Mares, 427 S.W. 2d 336 (Tex. Civ. App.-Houston [ 1 4 ~ ~ ~ i 1968)
s t . ] (affirming judgment
holding bank liable for wrongful foreclosure). Texas courts also permit debtors to sue for
injunctive and declaratory relief to prevent wrongful foreclosure. See e.g., Martin v. New

Century Mortgage Co., -S.W. 3d >-

2012 Tex. App. LEXIS 4705 at *3 (Tex. App. -

Houston 11" Dist.] June 14,2012); Wells Fargo Bank, N A . v. Ballestas, 355 S.W. 3d 187,
189-90 (Tex. App.- Houston [1" Dist.] 20 1 1, no pet.); Leavings v. Mills, 175 S.W. 3d 30 1,
306 (Tex. App.- Houston [l" Dist.] 2004, no pet.); see also TRCP 736.11 (providing for
automatic stay of foreclosure proceedings upon filing of an original proceeding in a court of
competent jurisdiction contesting the right to foreclose).
Debtors may challenge a foreclosure sale on various grounds: no default in payment
by the debtor, Slaughter v. Qualls, 162 S.W. 2d 67 1, 675 (Tex. 1942); violation of the
conditions and limitations of the trustee's power of sale under the deed of trust (id.); noncompliance with the statutory notices and other requirements for a non-judicial sale, Lido

Intern., Inc. v. Lambeth, 6 11 S.W.2d 622 (Tex. 1981); and, most significantly for the present
case, no "contractual standing" by the party seeking to foreclose, Martin, 2012 Tex. App.

LEXIS 4705 at *3.
Under the Texas Property Code, the only party with standing to initiate a non-judicial
, ~the mortgage servicer acting on behalf of the current
foreclosure sale is the m ~ r t g a g e eor
mortgagee.' Determining mortgagee status is easy when the party is named as grantee or
beneficiary in the original deed of trust, mortgage, or contract lien. But factual disputes may
arise when the party seeking to foreclose is not the original mortgagee, as is most often the
case these days. In such cases the foreclosing party must be able to trace its rights under the
security instrument back to the original mortgagee. Leavings v. Mills, 175 S.W.3d 30 1,310
(Tex. App. -Houston [1" Dist.] 2004, no pet.).
One way the foreclosing party can do this is by showing that it is the "holder" of the
note secured by the deed of trust. "A person can become the holder of an instrument when
the instrument is issued to that person; or he can become a holder by negotiation." Leavings

175 S.W.3d at 309. Negotiation is the "transfer of possession of the instrument . . . by a
person other than the issuer to a person who thereby becomes a holder." Tex. Bus. & Corn.

Mortgagee is defined as "(A) the grantee, beneficiary, owner, or holder of a security
instrument; (B) a book entry system; or ( C) if the security interest has been assigned of record,
the last person to whom the security interest has been assigned of record." 5 5 1.0001(4). In other
words, there are several ways by which an entity can acquire mortgagee status with the power to
foreclose. In this case, Mellon asserts that it has the right to foreclose as the owner of deed of
trust by virtue of an assignment from a third party.

A mortgage servicer is "the last person to whom the mortgagor has been instructed by
the current mortgagee to send payment for the debt secured by the security instrument." Tex.
Prop. Code 5 5 1.0001(3). A mortgagee may be the mortgage servicer. Id. A mortgage servicer
may administer the foreclosure on behalf of the current mortgagee provided there is a servicing
agreement disclosed to the debtor along with the other required notices. 5 5 1.0025.

Code Ann. 5 3.20 1. If the instrument is payable to an identified person, negotiation requires
both transfer of possession and written indorsement by the holder. Id. at 5 3.20 l(b). In order
to enforce the note as a holder, a party who is not the original lender must prove "successive
transfers ofpossession and indorsement" establishing an "unbroken chain of title." Leavings,
175 S.W.3d at 310. Thus, with certain exce~tions,~
possession of the note is typically
required in order for a holder to enforce it. Millet v. JP Morgan Chase, N.A. , 20 12 WL
1029497 at *3 (W.D. Tex. 2012).
Standing to foreclose may also be shown by proof that the foreclosing party is the
"owner" of the note under common law principles of assignment. Martin, 2012 Tex. App.

LEXIS 4705 at * 11. The owner of a note need not be a holder, because the two issues are
separate and distinct. SMS Financial, LLCv. ABCO Homes, Inc., 167 F.3d 235,239 (5th Cir.
1999). A person not identified in a note who is seeking to enforce it as the owner must prove
the transfer by which he acquired the note. Leavings, 175 S.W. 3d at 309. Such a transfer
may be proved by testimony as well as by documentation. Preismeyer v. PaciJc Southwest
Bank, F.S.B., 917 S.W.2d 937, 939 (Tex. App. - Austin 1996). In such cases a party is
"required to prove the note and an unbroken chain of assignments transferring to him the
right to enforce the note according to its terms." Leavings, 175 S.W. 3d at 3 10. An
unexplained gap in the chain of title may present a fact issue on the question of ownership.

The owner of a lost note may foreclose on property securing a debt, if there is evidence
showing why the missing note cannot be produced and what its terms were. See O.J. & C. Co. v.
Johnson, 1997 WL 167866 at *4 (Tex.App.- Houston [I" Dist.] 1997).

See Martin, at "2;

First Gibraltar Bank, FSB v. Farley, 895 S.W.2d 425, 428-29

(Tex.App.- San Antonio 1995, writ denied); Jernigan v. Bank One, Tex., N.A., 803 S.W.2d
774,777 (Tex.App.-Houston [14th Dist.] 1991, no writ).
As a matter of Texas law, then, homeowners such as the Millers do have a cognizable
cause of action7 to challenge a party's right to foreclose on their property. In their motion,
defendants ignore this well-established Texas precedent, and focus instead on recent federal
court decisions dealing with a legal theory dismissively dubbed as "show me the note." See,

e.g., Wells v. BAC Home Loans Servicing, L.P., 20 11 WL 2 163987, at *2 (W.D. Tex. April
26, 2011). Those cases are correct, so far as they go. As discussed above, holding the
original note is one way to establish the right to foreclose, but it is not the only way. See,

e.g., Crear v. JP Morgan Chase Bank N.A., No. 10-10875,2011 WL 1129574 (5th Cir. Mar.
28, 201 1) (Texas Property Code allows a mortgage servicer to administer a deed of trust
foreclosure without producing the original note). Defendants contend that plaintiffs' petition
is based on nothing more than the legal theory rejected by those cases.
While plaintiffs' petition at one point

(7 24) does suggest that possession

of the

original note is a necessary rather than a sufficient basis to foreclose, the balance of their
pleading (1119-23,26) is broader than that. The crux of plaintiffs' claim is that none of the
defendants can show a proper chain of title to establish a right to foreclose under the Texas
Property Code as mortgagee or mortgage servicer. It is undisputed that defendant Mellon,

Variously termed wrongful foreclosure, trespass to try title, or quiet title.

7

which obtained the order to proceed with the foreclosure, was neither the original lender or
mortgagee. Instead, Mellon claims to be the current mortgagee by virtue of an assignment
from a third party dated January 25, 20 11. (Dkt. 1-1, Ex. G). Plaintiff claims (7 19) that
there is no public record of any assignment or transfer to that third party (or anyone else)
from the original mortgagee.
The traditional way to prove chain of title is via filings of record in the county clerk's
office. The Texas Property Code provides that "if the security interest has been assigned of
record, the last person to whom the security interest has been assigned of record" is the
mortgagee.

5 5 1.001(4)(C).

A Texas statute declares that any transfer or assignment of a

recorded mortgage must also be recorded in the office of the county clerk:
To release, transfer, assign, or take another action relating to an instrument
that is filed, registered, or recorded in the office of the county clerk, a person
must file, register, or record another instrument relating to the action in the
same manner as the original instrument was required to be filed, registered,
or recorded.
Texas Local Government Code

5

192.007(a) (emphasis added.) No reported case has

interpreted this 1989 law. The legal consequences of failing to comply with this statutory
command are unclear, and the subject of current litigation. See Dallas County v. Merscorp,

Inc., 11-CV-2733 (N.D. Tex.). In any event, the absence of such required filings is arguably
some evidence that no such assignment or transfer has occurred, as the plaintiffs here
contend.

It is true, as Mellon notes, that the last assignment of the deed of trust, from JP
Morgan Chase to Mellon, was filed and recorded in the county clerk's office. But that is only
one link in a chain of unknown length, and does nothing to bridge the remaining gap to the
original lender. If Mellon's assignor had no valid rights in the note or deed of trust, then no
such rights were conveyed to Mellon by the as~ignment.~
When a party seeking to foreclose
fails to show an unbroken chain of title, then the homeowner may be entitled to an injunction
against the threatened foreclosure. Leavings v. Mills, 175 S.W.3d 301, 310 (Tex. App. Houston [I" Dist.], 2004, no pet.).
For these reasons, the Court finds that plaintiffs' petition states a claim for cognizable
legal relief based on theories of wrongful foreclosure, trespass to try title and quiet title.
2.

Standing to Challenge Assignment of Security Interest
Defendants argue alternatively that plaintiffs have no standing to challenge an

assignment of the security interest because they were not parties to the assignment. In
support of their argument defendants cite nine recent decisions from federal district courts
in this state (six of which were issued by the same magistrate judge), which do indeed affirm
However, none of these decisions cite any Texas case law or statute, and
that propo~ition.~

* 6 Am. Jur.2d Assignments § 108 (assignee acquires no greater rights than were
possessed by assignor). The Latin phrase is "Nemo dat quod non habet."
Eskridge v. Fed. Home Loan Mortgage Corp., 20 11 WL 2 163989, at "5 (W.D. Tex.
Feb. 24,201 1; Spositi v. Fed. Nati 'I Mortgage Ass 'n, 201 1 WL 59773 19, at *2-3 (E.D. Tex.
Nov.3,2011); Malikyar v. BAC Home Loans Servicing, LP,. 201 1 WL 5837262, at *4 (E.D. Tex.
Oct. 28,201 1); Perry v. JP Morgan Chase, 201 1 WL 5837297, at "2-3 (E.D. Tex. Oct. 28,
201 1); Lackey v. Reliance Mortgage Co., 201 1 WL 5838189, at *3-4 (E.D. Tex. Oct. 28,201 1);

all but one explicitly rely upon a single federal case, Eskridge v. Fed. Home Loan Mortgage
Corp, 201 1 WL 2163989, at *5 (W.D. Tex. Feb. 24,201 I), which cites no authority at all,

state or federal.
In fact, Texas has long followed the common law rule which permits a debtor to assert
against an assignee any ground that renders the assignment void or invalid. See Tri-Cities
Const., Inc. v. American Nat. Ins. Co., 523 S.W. 2d 426,430 (Tex. Civ. App. -Houston [Ist

Dist. 1975, no writ); Glass v. Carpenter, 330 S.W. 2d 530, 537 (Tex. Civ. App.- San
Antonio 1959, writ ref d n.r.e.). The Glass court endorsed as authoritative the following
summary of the rule, which still appears in the current version of Corpus Juris Secundum:

A debtor may, generally, assert against an assignee all equities or defenses
existing against the assignor prior to notice of the assignment, any matters
rendering the assignment absolutely invalid or ineffective, and the lack of
plaintiffs title or right to sue; but if the assignment is effective to pass
legal title, the debtor cannot interpose defects or objections which merely
render the assignment voidable at the election of the assignor or those
standing in his or her shoes.
6A C.J.S. Assignments tj 132 (database updated May 20 12) (emphasis added). The current
edition of American Jurisprudence states the same rule more succinctly, while adding the
rationale:

Schieroni v. Deutsche Bank Nat'I Trust Co., 201 1 WL 3652194, at *6 (S.D. Tex. Aug. 18,2011);
DeFrancheschi v. Wells Fargo Bank, N.A. 201 1 W L 3875338, at *5 (N.D. Tex. Aug. 31,2011);
McAllister v. BAC Home Loans Servicing, LP, 201 1 WL 2200672, at *5 (E.D. Tex. April 28,
201 1); Adams v. Bank ofAmerica, 201 1 WL 5080217 , at *4 (E.D. Tex. Oct. 26,201 1).
Defendants also rely on an unreported Sixth Circuit case, Livonia Properties Holdings, LLC, v.
12840-12976 Farmington Road Holdings, LLC, 2010 WL 4275305 (6thCir. Oct. 28,2010), but
that case is inapposite because the lender there established chain of title based on public records.

The obligor of an assigned claim may defend a suit brought by the assignee
on any ground that renders the assignment void or invalid, but may not defend
on any ground that renders the assignment voidable only, because the only
interest or right that an obligor of a claim has in the assignment is to ensure
that he or she will not have to pay the same claim twice.

6 Am.Jur. 2d Assignments
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119 (database updated May 20 12). Examples of "voidable"

defenses include the statute of frauds, Harding Co. v. Sendero Res., Inc., 2012 Tex.App.
LEXIS 1754, *33 3.28 (Tex. App.- Texarkana 20 12); fraud in the inducement, Kansas Life

Ins. Co. v. First Bank of Truscott, 78 S.W. 2d 584, 587 (Tex. 1935); lack of capacity as a
minor, Dairyland County Mut. Ins. Co. v. Roman, 498 S.W. 2d 154, 158 (Tex. 1973); and
mutual mistake, Chase, Inc., v. Bostick, 55 1 S.W. 2d 116, 119 ( Tex. Civ. App. - Texarkana
1977, writ ref d n.r.e.).
Plaintiffs here do not assert these or any other "voidable" defenses to Mellon's
assignment. Instead, plaintiffs assert that, standing alone, this single assignment from a third
party is ineffective to establish a right to foreclose, because it does not show a proper
assignment of the original security instrument to the third party. Texas courts routinely
allow a homeowner to challenge the chain of assignments by which a party claims the right
to foreclose. See Martin v. New Century Mortgage Co., 20 12 Tex. App. LEXIS 4705 (Tex.
App Houston [I" Dist.] 20 12); Austin v. Countrywide Home Loans, 261 S.W. 3d 68 (Tex.
App.- Houston[lst Dist.] 2008); Leavings v. Mills, 175 S.W. 3d 301 (Tex. App.- Houston
[I" Dist.] 2004, no pet.); Shepard v. Boone, 99 S.W. 3d 263 (Tex. App. - Eastland 2003);
Priesmeyer v. PaczJic Southwest Bank, F.S.B., 917 S.W. 2d 937 (Tex. App. -Austin 1996).

Federal district courts in this state have also entertained chain of title claims by mortgage
debtors challenging foreclosure proceedings. See Millet v. JP Morgan Chase, N.A., 20 12

WL 1029497, *4 (W.D. Tex. 2012); Nonvood v. Chase Home Finance LLC, 20 11 WL
197874 (W.D. Tex. 201 1). Nor is Texas alone among non-judicial foreclosure states in
permitting such suits. US. Bank Nat 'I Ass 'n v. Ibanez, 941 N.E. 2d 40, 53 (Mass. 201 1).
Defendants' final (and weakest) argument is that homeowners like plaintiffs "will not
be prejudiced" if the chain of assignments from original lender to foreclosing entity were
immune to debtor challenge. After all, the argument apparently goes, the Millers owe the
money to somebody. In truth, the potential prejudice is both plain and severe - foreclosure
by the wrong entity does not discharge the homeowner's debt, and leaves them vulnerable
to another action on the same note by the true creditor. Banks are neither private attorneys
general nor bounty hunters, armed with a roving commission to seek out defaulting
homeowners and take away their homes in satisfaction of some other bank's deed of trust.
MasterCard has no right to sue for debts rung up on a Visa card, and that remains true even
if MasterCard has been assigned the rights of another third party like American Express.
Unless and until a complete chain of transactions back to the original lender is shown,
MasterCard remains a stranger to the original transaction with no claim against the debtor.
And that is a fair description of this case in its present posture.
In sum, a standing issue is lurking here, but only as to the defendants, not the
plaintiffs. The court concludes that under Texas law homeowners have legal standing to

challenge the validity or effectiveness of any assignment or chain of assignments under
which a party claims the right to foreclose on their property. Accordingly, plaintiffs have
properly stated claims for declaratory and injunctive relief based on wrongful foreclosure,
trespass to try title and quiet title.
3.

Other claims

Plaintiffs' state court petition includes a variety of other causes of action, all more or
less centered upon the threatened foreclosure. These include breach of contract, tortious
interference with existing contract, violations of the Texas Deceptive Trade Practices Act,
statutory fraudlfraud in real estate, and violation of the federal Fair Debt Collection Practices
Act. Plaintiffs have requested the opportunity to replead these claims in accordance with the
federal rules. In light of the court's foregoing ruling, it may well be that some or all of these
claims are now superfluous and need not be pursued. Rather than engage in an extended and
possibly futile analysis of these vaguely pleaded claims, the court will simply order the
plaintiffs to replead any of these claims they still wish to pursue, paying careful attention to
Rule 11 of the Federal Rules of Civil Procedure as well as the substantive elements of these
state and federal causes of action.
Conclusion

For the foregoing reasons, defendants' motion to dismiss is denied. However, if
plaintiffs intend to seek relief based on any claims other than wrongful foreclosure, trespass
to try title and quiet title, they are directed to file an amended complaint asserting such claims

on or before September 7,20 12.
Signed at Houston, Texas on August 8,2012.

"

$tephen Wm. Smith
United States Magistrate Judge

Affirmed and Memorandum Opinion filed April 12, 2011.
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MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE FOR
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MEMORANDUM

OP INION

Nancy Groves sued Mortgage Electronic Registration Systems, Inc. (MERS), as nominee for
Greenspoint Funding, to invalidate a deed of trust securing MERS’s alleged lien on Groves’s property.
The trial court entered a default judgment against MERS, which then filed this restricted appeal. We
affirm.
BACKGROUND
Groves filed her original petition against MERS on May 8, 2009. She alleged that she owns a
certain tract of land subject to a lien secured by a deed of trust “accepted and recorded” by MERS.
She further alleged that the deed of trust is invalid and asked the trial court to remove it and quiet title
in Groves. MERS was served with process but failed to file an answer, and Groves filed a motion for
default judgment. The trial court signed a default judgment against MERS stating that (1) Groves
owns the property in question; (2) the deed of trust is “void and of no force or effect;” and (3) the
deed of trust be removed from the property title.
MERS filed a timely notice of restricted appeal, arguing that (1) “Groves failed to properly state
a cause of action and such failure is plain on the face of Groves’s petition;” and (2) “no justiciable
controversy is alleged in Groves’s petition.”
ANALYSIS
A restricted appeal is available when (1) it is filed within six months after the trial court signed

A restricted appeal is available when (1) it is filed within six months after the trial court signed
the judgment; (2) by a party to the suit; (3) who, either in person or through counsel, did not
participate at trial and did not timely file any post-judgment motions or requests for findings of fact and
conclusions of law; and (4) error is apparent from the face of the record. Tex. R. App. P. 26.1(c), 30;
Alexander v. Lynda’s Boutique, 134 S.W.3d 845, 848 (Tex. 2004). The face of the record consists of
all papers on file in the appeal. Osteen v. Osteen, 38 S.W.3d 809, 813 (Tex. App.—Houston [14th
Dist.] 2001, no pet.).
MERS, a party to this suit, did not participate in the trial court and did not file any
post-judgment motion or request for findings of fact or conclusions of law. MERS filed its notice of
restricted appeal on January 26, 2010, less than six months after the trial court signed the default
judgment on September 25, 2009. Accordingly, the only issue in this restricted appeal is whether
error is plain on the record’s face. See Tex. R. App. P. 26.1(c), 30; Alexander, 134 S.W.3d at 848.
I.

Groves’s Pleadings

MERS argues in its first issue that error is plain on the record’s face because Groves’s pleading
does not properly raise a claim for which the trial court could grant relief. According to MERS,
Groves’s pleading does not raise a viable claim because Groves (1) failed to base her claim on the
superiority of her own title to the property; and (2) requested only declaratory relief under the
Declaratory Judgment Act.
Groves stated in her petition:
Nancy Groves, Plaintiff, petitions the court pursuant to the Declaratory Judgment Act . .
. for a declaration of the invalidity of certain documents and claim held by the
Defendant, [MERS], in order to quiet title to the property in which Plaintiff has an
interest, and for cause of action shows:
*

*

*

3. Plaintiff’s Interest in Property. The plaintiff is the owner of a certain tract of land
located in Harris County, Texas, as shown in the Assessment Lien Deed recorded under
document number V230924 in the official Public records of Tarrant County, Texas, and
more particularly described as Lot Thirteen (13), in Block Two (2), of Summerwood,
Section 4, Seven Oaks Village, an addition in Harris County, Texas, according to the
map or plat thereof recorded in Film Code No. 388 of the Map Records of Harris,
County, Texas.
*

*

*

5. Invalidity of Defendant’s Claim. The Deed of Trust under which the Defendant or
the Lender or Lender’s assigns asserts an interest that interferes with Plaintiff’s title,
although appearing valid on its face, is in fact invalid and of no force or effect. The
Plaintiff will show that Defendant nor the Lender’s assigns is not the holder of the
original Real Estate Lien note that is secured by the Deed of Trust.
Groves also requested “other and further relief for which Plaintiff may be justly entitled” based on

allegations that (1) she owns the property in question; (2) MERS accepted and recorded a deed of
trust securing an alleged lien on the property; and (3) the deed of trust “is in fact invalid and of no
force or effect.”

The trial court’s judgment states:
[T]he court Orders and Adjudges, that [Groves] is the owner of [the property].
The court further Orders and Adjudges that the Deed of Trust filed is void and has no
force or effect.
The court further orders the deed of trust removed from the title to the property made
the subject of this litigation.
A.

Strength of Title

MERS first argues that the judgment was in error because Groves pleaded “a quiet title (or
trespass-to-try-title) claim” but did not “base her claim solely on the strength of her own title.” MERS
argues that suits to quiet title must be based on the strength of the claimant’s own title, rather than the
weakness of the adverse claimant’s title. See, e.g., Fricks v. Hancock, 45 S.W.3d 322, 327 (Tex.
App.—Corpus Christi 2001, no pet.). Resolution of this contention requires consideration of the
different types of claims that have been characterized as suits to quiet title. The case law is not
entirely consistent on this issue.
A suit to quiet title is equitable in nature, and the principal issue in such suits is “‘the existence
of a cloud on the title that equity will remove.’” Florey v. Estate of McConnell, 212 S.W.3d 439, 448
(Tex. App.—Austin 2006, pet. denied) (quoting Bell v. Ott, 606 S.W.2d 942, 952 (Tex. Civ.
App.—Waco 1980, writ ref’d n.r.e.)). A “cloud” on legal title includes any deed, contract, judgment
lien or other instrument, not void on its face, that purports to convey an interest in or makes any
charge upon the land of the true owner, the invalidity of which would require proof. Wright v.
Matthews, 26 S.W.3d 575, 578 (Tex. App.—Beaumont 2000, pet. denied). A suit to quiet title
“‘enable[s] the holder of the feeblest equity to remove from his way to legal title any unlawful
hindrance having the appearance of better right.’” Florey, 212 S.W.3d at 448 (quoting Thomson v.
Locke, 1 S.W.112, 115 (Tex. 1886)).
Courts have used the term “suit to quiet title” to refer to legal disputes regarding
(1) title to and possession of real property; and (2) the validity of other “clouds” on an undisputed
owner’s title to real property. Compare Alkas v. United Sav. Ass’n of Tex., Inc., 672 S.W.2d 852,
855–56 (Tex. App.—Corpus Christi 1984, writ ref’d n.r.e.) (suit to adjudicate ownership of property
to determine whether creditors of original owner retained interest in property purportedly conveyed to
new owner was action “to quiet title”), with Sw. Guar. Trust Co. v. Hardy Rd. 13.4 Joint Venture, 981
S.W.2d 951, 956–57 (Tex. App.—Houston [1st Dist.] 1998, pet. denied) (undisputed property

owner’s action to invalidate lien and deed of trust securing lien constituted suit “to quiet title”); see
also Florey, 212 S.W.3d at 449 (distinguishing between “suits to quiet title that are equivalent to
trespass-to-try-title actions” and suits to quiet title involving interests that only “indirectly impact” title
[1]
to and possession of real property).
The first type of claim, which involves title to and possession of real property, is essentially “the
equivalent to [a] trespass-to-try-title action[].” See Florey, 212 S.W.3d at 449; see also Sani v.
Powell, 153 S.W.3d 736, 746 (Tex. App.—Dallas 2005, pet. denied) (quiet title claim involving
allegedly invalid tax sale of property characterized as trespass to try title action). “A trespass to try
title action is the method of determining title to lands, tenements, or other real property.” Tex. Prop.
Code Ann. § 22.001 (Vernon 2000). A trespass to try title action “is typically used to clear problems
in chains of title or to recover possession of land unlawfully withheld from a rightful owner.” See
Martin v. Amerman, 133 S.W.3d 262, 265 (Tex. 2004), superseded by statute, Tex. Civ. Prac. &
Rem. Code Ann. § 37.004 (Vernon 2008) (reversing Martin’s holding that relief under the
Declaratory Judgment Act was unavailable for boundary dispute). It is the exclusive remedy by which
to resolve competing claims to property. Jordan v. Bustamante, 158 S.W.3d 29, 34 (Tex.
App.—Houston [14th Dist.] 2005, pet. denied). Courts require claimants bringing this type of “suit to
quiet title” to base their claims on the strength of their own title. See Kennedy Con., Inc. v. Forman,
316 S.W.3d 129, 135 (Tex. App.—Houston [14th Dist.] 2010, no pet.); Alkas, 672 S.W.2d at 857.
To recover, a claimant must establish a prima facie right of title by proving one of the following: (1) a
regular chain of conveyances from the sovereign; (2) a superior title out of a common source; (3) title
by limitations; or (4) prior possession, which has not been abandoned. Kennedy Con., Inc., 316
S.W.3d at 135.
The second type of claim, which involves other “clouds” on an undisputed owner’s title to real
property, challenges an adverse interest that impacts title and possession only indirectly. See Florey,
212 S.W.3d at 449; see also Max Duncan Family Inv., Ltd. v. NTFN Inc., 267 S.W.3d 447, 453–54
(Tex. App.—Dallas 2008, pet. denied) (undisputed property owner’s suit to invalidate promissory note
and lien securing note “involve[d] more than just title and possession of real property”); Cadle Co. v.
Ortiz, 227 S.W.3d 831, 837–38 (Tex. App.—Corpus Christi 2007, pet. denied) (undisputed property
owner’s post-foreclosure suit to invalidate mechanic’s lien distinguished from trespass to try title
action); Sw. Guar. Trust Co., 981 S.W.2d at 957 (undisputed property owner’s action to declare lien
invalid was “really one to quiet title”). A claim is sufficiently adverse if its assertion would cast a
cloud on the owner’s enjoyment of the property. See Katz v. Rodriguez, 563 S.W.2d 627, 629 (Tex.
Civ. App.—Corpus Christi 1977, writ ref’d n.r.e.). To remove such a cloud, a plaintiff must “allege
right, title, or ownership in herself with sufficient certainty to enable the court to see she has a right of
ownership that will warrant judicial interference.” Wright, 26 S.W.3d at 578.
MERS does not dispute that Groves holds title to the property subject to the deed of trust;

MERS does not dispute that Groves holds title to the property subject to the deed of trust;
Groves does not dispute that the deed of trust securing the lien belongs to MERS. Groves’s claim that
the deed is invalid does not directly implicate any issues to be resolved by a trespass to try title suit.
See Tex. Prop. Code Ann. § 22.001 (Vernon 2000) (“A trespass to try title action is the method of
determining title to lands, tenements, or other real property.”); Martin, 133 S.W.3d at 265 (trespass to
try title statute is “typically used to clear problems in chains of title or to recover possession of land
unlawfully withheld from a rightful owner”); see also Deutsche Bank Nat’l Trust Co. v. Stockdick
Land Co., No. 14-09-00617-CV, 2011 WL 321742, at *10 (Tex. App.—Houston [14th Dist.] Feb. 3,
2011, no pet.) (“If the Bank succeeds in its arguments . . . then the Property is subject to the Bank’s
lien. If not, then the Property is not subject to the lien. In any event, title to the Property or to the
liens is not in question . . . . [The Bank] is not required to pursue a trespass-to-try-title action.”).
Therefore, Groves’s claim is not in the nature of a trespass to try title action and she was not required
to base her claim upon the strength of her own title.
Groves alleged in her pleading that she owns the property by virtue of her recorded deed. This
satisfies the requirement that she “allege right, title, or ownership in herself with sufficient certainty to
enable the court to see she has a right of ownership that will warrant judicial interference” in the issue
[2]
of the deed of trust’s validity. Wright, 26 S.W.3d 575.
establish error on the face of the record.
B.

Therefore, Groves’s pleadings do not

Relief under Declaratory Judgment Act

MERS alternatively argues that “the trespass-to-try-title statutes [are] Groves’s sole remedy”
and complains that Groves “did not raise a cause of action under those statutes” because she
requested only declaratory relief under the Declaratory Judgment Act. MERS bases its argument on
Martin v. Amerman, 133 S.W.3d at 267–68. The holding in Martin rested upon the court’s
characterization of section 22.001 of the Texas Property Code as the exclusive remedy for trespass to
try title actions. See id.
We need not decide whether Martin precludes Groves’s request for declaratory relief under the
[3]
Declaratory Judgment Act in this case.
Groves requested relief under the Declaratory Judgment
Act, as well as “other and further relief to which [she] may be justly entitled.” The trial court’s
judgment does not indicate that it granted her request to “quiet title” exclusively under the Declaratory
Judgment Act. Accordingly, no error appears on the face of this record. See Tex. R. App. P. 26.1(c),
30; Alexander, 134 S.W.3d at 848.
We overrule MERS’s first issue.
II.

Justiciable Controversy
MERS argues in its second issue that the trial court lacked jurisdiction over the action because

Groves “failed to allege a justiciable controversy under the Declaratory Judgment Act.”
A justiciable controversy between the parties must exist at every stage of the legal proceedings.
Williams v. Lara, 52 S.W.3d 171, 184 (Tex. 2001). We cannot decide moot controversies. Nat’l
Collegiate Athletic Ass’n v. Jones, 1 S.W.3d 83, 86 (Tex. 1999). “In order to maintain a suit to quiet
title, there must be an assertion by the defendant of a claim to some interest adverse to plaintiff’s title;
and the claim must be one that, if enforced, would interfere with the plaintiff’s enjoyment of the
property.” Mauro v. Lavlies, 386 S.W.2d 825, 826–27 (Tex. Civ. App.—Beaumont 1964, no writ)
(internal quotation omitted) (no justiciable controversy existed because the judgments defendants
obtained against plaintiffs asserted no claims against plaintiffs’ property and defendants made no
attempt to create a lien upon property or to have property sold to satisfy judgments).
Groves alleged in her petition that MERS’s deed of trust “purported to create a lien for security
purposes on Plaintiff’s property as described.” This alleged lien constitutes an adverse interest to
Groves’s title, which, if enforced, would interfere with her enjoyment of the property. See id.
Therefore, a justiciable controversy existed, and the trial court had subject matter jurisdiction over the
[4]
case. See Williams, 52 S.W.3d at 184; Mauro, 386 S.W.2d at 826–27.
We overrule MERS’s second issue.
CONCLUSION
Having overruled both of MERS’s issues on appeal, we affirm the trial court’s judgment.

/s/

William J. Boyce
Justice

Panel consists of Justices Brown, Boyce, and Jamison.

[1]
Other decisions have stated that a suit to quiet title is distinct from a trespass to try title action. See, e.g.,
Longoria v. Lasater, 292 S.W.3d 156, 165 n.7 (Tex. App.—San Antonio 2009, pet. denied); Fricks v. Hancock, 45
S.W.3d 322, 327 (Tex. App.—Corpus Christi 2001, no pet.); McCammon v. Ischy, No. 03-06-00707-CV, 2010 WL
1930149, at *7 (Tex. App.—Austin May 12, 2010, pet. denied) (mem. op.).
[2]
Even assuming for argument’s sake that Groves’s suit is properly characterized as a trespass to try title suit,
the rule that a claimant in such an action must base her claim on the superiority of her own title concerns Groves’s burden
of proof. See Kennedy Con., Inc., 316 S.W.3d at 135 (“To recover [in trespass to try title action], Forman must establish
a prima facie right of title by proving [strength of Forman’s own title by one of four ways].”) (emphasis added). Any

a prima facie right of title by proving [strength of Forman’s own title by one of four ways].”) (emphasis added). Any
alleged error relating to this issue would be one of proof and is not apparent from Groves’s petition or on the face of this
record. See Tex. R. App. P. 26.1(c), 30; Alexander, 134 S.W.3d at 848.
[3]
Although Martin addressed exclusivity of relief under the Texas Property Code for trespass to try title
claims, courts of appeals are split on whether exclusivity of relief under the Texas Property Code applies to all suits
characterized as suits to quiet title. Compare Sw. Guar. Trust Co., 981 S.W.2d at 957 (action to quiet title brought to
invalidate lien on property was governed exclusively by trespass to try title statute), with Florey, 212 S.W.3d at 449
(Martin does not preclude relief under the Declaratory Judgment Act for actions to quiet title that only indirectly impact
title and possession and therefore are not not equivalent to trespass to try title actions).
[4]

MERS also argues: “All Groves alleged is MERS lacked an enforceable security interest in the property at
the time she filed her petition because MERS was not then holder of the original note secured by the deed of trust. . . .
[T]his one fact shows Groves’s action is based entirely on facts subject to change” and therefore fails to manifest the
“ripening seeds of a controversy” between Groves and MERS. MERS argues that a justiciable controversy does not exist
because it “may or may not be required to hold the original note” to enforce the security interest and could “acquire
noteholder status through assignment” if so required. This argument goes to the merits of Groves’s argument for
invalidating the deed of trust and does not affect whether a controversy existed as to the validity of the deed of trust.
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-----------Appellant Mortgage Electronic Registration Systems, as Nominee for
Lender and Lender’s Successors and Assigns, (“MERS”) appeals from the

1

… See Tex. R. App. P. 47.4.

judgment of the county court at law of Wise County on its forcible detainer
action against Appellees Kim Young and All Occupants of 289 CR 4764, Boyd,
Texas 76023 (“Young”). MERS brings two issues on appeal. In its first issue,
MERS argues that the trial court erred by granting judgment for possession in
favor of Young on the basis of estoppel because the defense of estoppel cannot
control the outcome in a forcible detainer action. In its second issue, MERS
argues that the trial court erred by granting judgment for possession in favor of
Young because the evidence showed that MERS owned the property and had
a superior right of possession of the property.

Because we hold that the

evidence does not demonstrate that MERS owned the property at the time of
its forcible detainer action and that the county court did not have jurisdiction
to determine the issue of possession because that determination rested on the
resolution of title, we reverse the judgment of the county court and render a
judgment of dismissal.
Young bought the property at issue in 2002. She executed a note on the
property, secured by a deed of trust. Home Loan Corporation was listed on the
deed of trust as the lender and MERS was named as nominee. The deed of
trust noted that MERS held legal title and had the right to foreclose and sell the
property. The deed of trust did not mention Wells Fargo Home Mortgage, Inc.
(“WFHM”), and no record of assignment of the note was introduced at the
2

hearing on MERS’s forcible detainer action, but Young alleged that she made
her monthly mortgage payments to WFHM in 2002 and 2003.
According to Young’s testimony at the hearing in the county court,
sometime in 2004, she sold the property, and she obtained information from
WFHM about how the buyers could assume the debt. She testified that she
followed the instructions given and paid an assumption fee and that she never
received any communication from WFHM that the assumption did not go
through.

But she did not testify that she ever received confirmation from

WFHM that the assumption had gone through, and no deed conveying the
property to the buyers was introduced at the hearing. Young’s attorney had the
sale contract with her at the hearing, but it was not introduced into evidence.
Young testified that in 2005, she received notice that Wells Fargo Bank,
N.A. had procured insurance on the property in Young’s name. She stated that
she then contacted the insurance company and informed it of the sale of the
property and the buyer’s assumption of the note.
On January 3, 2006, unbeknownst to Young, a substitute trustee
conveyed the property to MERS after a nonjudicial foreclosure sale. The deed
was recorded in the Wise County records.

On January 12, 2006, MERS

conveyed the property to the Secretary of the Department of Housing and
Urban Development (“HUD”).
3

In April and June of 2006, Standard Guaranty Insurance Company sent
letters to Young notifying her that it had paid Wells Fargo Bank, N.A. for claims
made under an insurance policy on the property. On August 30, 2006, WFHM
sent Young a notice that it was renewing the insurance on the property.
Young testified that when she received this letter (which was after the
nonjudicial foreclosure sale and the transfer of the property to HUD), she
contacted “Wells Fargo.” 2 She testified that she was told that the property had
been abandoned by the buyers; the note was in default; foreclosure proceedings
had been commenced on January 3, 2006, but had not been finalized; and she
was still the owner of the property. She testified that an employee of “Wells
Fargo” agreed to reinstate the note and send her the paperwork for
reinstatement, but that she never received the paperwork despite repeated
telephone calls to “Wells Fargo” and “Wells Fargo” repeatedly telling her that
the note could be reinstated.

Despite never receiving the paperwork, she

moved back onto the property and made repairs to it.
On May 10, 2007, HUD conveyed the property under a deed without
warranty to Wells Fargo Home MTG–Prudential (“WFHM–Prudential”). On June
27, 2007, a law firm acting on behalf of Wells Fargo Bank, N.A. sent Young a

2

… Young did not specify which Wells Fargo entity she contacted.
4

notice to vacate the property. When she refused, MERS filed a forcible detainer
action against her in the justice court.

After the justice court granted

possession of the property to MERS, Young appealed to the statutory county
court.

There she entered a plea to the jurisdiction and several affirmative

defenses, including estoppel and a claim that the foreclosure had not complied
with statutory requirements. At the conclusion of the hearing, the county court
stated that estoppel applied and that it was denying the detainer on that
ground. The court’s judgment for Young, however, did not state the specific
grounds for denying MERS’s forcible detainer. MERS now appeals.
We consider MERS’ second issue first because it is dispositive. 3 MERS
argues that the trial court erred by granting judgment for possession in favor of
Young because the evidence showed that MERS owned the property and had
a superior right of possession of the property. Young argued in the county
court and in the alternative on appeal that the county court did not have
jurisdiction over the forcible detainer action because the court could not
determine whether MERS had a superior right to immediate possession without
determining title. We agree with Young.

3

… See Tex. R. App. 47.1.
5

A forcible detainer action addresses only the question of who is entitled
to immediate possession of a premises.4 A person commits forcible detainer
when the person refuses to surrender possession of real property on demand
and the person is a tenant by sufferance. 5 A plaintiff in a forcible detainer
action must present sufficient evidence of ownership to demonstrate a superior
right to immediate possession of the premises.6 A plaintiff does not, however,
have to prove ownership of the property; rather, a court may determine which
party has a superior right to possession without determining title when there
exists a landlord-tenant relationship between the parties.7 A court does not
have to determine title in such a case because the existence of the landlordtenant relationship provides a basis for determining the right to possession
without resolving the issue of who owns the property.8

4

… Cattin v. Highpoint Village Apartments, 26 S.W.3d 737, 738–39 (Tex.
App.—Fort Worth 2000, pet. dism’d w.o.j.).
5

… Tex. Prop. Code Ann. § 24.002(a) (Vernon 2000).

6

… Gibson v. Dynegy Midstream Servs., L.P., 138 S.W.3d 518, 522 (Tex.
App.—Fort Worth 2004, no pet.).
7

… Rice v. Pinney, 51 S.W.3d 705, 709, 712 (Tex. App.—Dallas 2001,
no pet.).
8

… See Salaymeh v. Plaza Centro, LLC, 264 S.W.3d 431, 436 (Tex.
App.—Houston [14th Dist.] 2008, no pet.) (stating that in forcible detainer
action, landlord-tenant relationship presents “an independent basis on which the
trial court [can] determine the right to immediate possession without resolving
6

In a forcible detainer case, the only issue that may be determined is the
right to actual possession; the issue of title to the property cannot be
adjudicated.9 The losing party in a forcible detainer action brought in the justice
court may appeal to the county court for a trial de novo.10 The taking of such
an appeal vacates the judgment of the justice court.11 In an appeal from a
justice court, the county court does not have jurisdiction if the justice court did
not have jurisdiction, and justice courts do not have jurisdiction to decide issues
of title.12 Significantly, although the existence of a title dispute will not deprive
a justice court of jurisdiction in a forcible detainer action, the court does not
have jurisdiction when the right to possession cannot be determined without
resolving the title issue.13 Thus, the county court did not have jurisdiction in

underlying title issues”); Brown v. Kula-Amos, Inc., No. 02-04-00032-CV, 2005
WL 675563, at *3 (Tex. App.—Fort Worth 2005, no pet.) (mem. op.) (noting
that forcible detainer action based on contract for deed depends upon landlordtenant relationship and that contract for deed may provide for party to become
tenant at sufferance upon default).
9

… Tex. R. Civ. P. 745.

10

… See Cattin, 26 S.W.3d at 739; Tex. R. Civ. P. 574b.

11

… Harter v. Curry, 101 Tex. 187, 105 S.W. 988, 989 (Tex. 1907);
Villalon v. Bank One, 176 S.W.3d 66, 69–70 (Tex. App.—Houston [1st Dist.]
2004, pet. denied).
12

… Gibson, 138 S.W.3d at 522; Rice, 51 S.W.3d at 708–09.

13

… Rice, 51 S.W.3d at 713.
7

this forcible detainer case if the court could not determine the right to
possession without determining title.
MERS based its claim for the right to possession on an alleged landlordtenant relationship created by a deed from the substitute trustee’s sale and the
provision in the deed of trust that made Young a tenant at sufferance upon
default and foreclosure. MERS submitted to the trial court a copy of the deed
of trust that secured the note to Young and listed MERS as the nominal
mortgagee for the lender and its successors and assigns. The deed of trust
provided that if Young defaulted on the note and the property was sold at a
foreclosure sale under the deed of trust, Young would become a tenant at
sufferance. This kind of provision in a deed of trust is generally sufficient to
establish a landlord-tenant relationship between the mortgagor and the
purchaser of the property at a foreclosure sale.14

MERS also introduced

evidence of the substitute trustee’s deed showing that it purchased the
property at a foreclosure sale. MERS argued in the county court that with this
evidence—the substitute trustee’s deed showing that MERS owned the property
after purchasing it at the foreclosure sale and the deed of trust creating a
landlord-tenant relationship between it and Young and showing that Young was

14

… See Scott v. Hewitt, 127 Tex. 31, 90 S.W.2d 816, 818 (1936).
8

a tenant at sufferance—the county court could have determined MERS’s right
to possession without determining title, despite Young’s arguments with
respect to the propriety of the foreclosure proceedings. 15
But Young brought a plea to the jurisdiction, disputing MERS’s assertion
that it owned the property. At the hearing, Young introduced two deeds
executed after the substitute trustee’s deed: a deed conveying the property
from MERS to HUD and another deed conveying the property from HUD to
WFHM–Prudential.

The deed from HUD does not mention MERS at all, as

nominee for WFHM–Prudential or in any other capacity.

All the other

documents MERS introduced relating to this property did, however, specifically
mention MERS. The deed of trust listed MERS, as nominee for the lender, as
the beneficiary of the instrument. The substitute trustee’s deed listed MERS,
as nominee for the lender, as the mortgagee. The deed to HUD listed MERS,
“as nominee for [the] Lender,” as the grantor. But no evidence before the
county court indicated that WFHM–Prudential designated MERS to act as its
nominee

with

respect

to

this

property

after

HUD

conveyed

it

to

WFHM–Prudential.

15

… See Reynolds v. Wells Fargo Bank, N.A., 245 S.W.3d 57, 60 (Tex.
App.—El Paso 2008, no pet.) (stating that argument that notice of foreclosure
was improper was beyond scope of forcible detainer action because only issue
in such action was right to possession).
9

On appeal, MERS argues that it brought the forcible detainer action on
behalf of “Wells Fargo.” It argues that it is a “book entry system” as that term
is defined in section 51.0001 of the property code 16 and contends that under
the deed of trust, MERS could act on behalf of “Lender and Lender’s successors
and assigns” and that WFHM–Prudential, as the current owner of the property,
is “Lender’s successor or assign with regard to the [p]roperty.” Thus, MERS
argues, it had authority to bring this suit on behalf of WFHM–Prudential.
MERS did not introduce evidence in the county court about the nature of
its business, but it has been discussed by other courts. MERS was created for
the purpose of tracking ownership interests in residential mortgages. 17 Entities
such as mortgage lenders “subscribe to the MERS system and pay annual fees
for the electronic processing and tracking of ownership and transfers of
mortgages.” 18 These MERS members “contractually agree to appoint MERS to
act as their common agent on all mortgages they register in the MERS
system.” 1 9

When a mortgage is executed through a MERS member and

16

… See Tex. Prop. Code Ann. § 51.0001 (Vernon 2007) (defining term
“book entry system”).
17

… MERSCORP, Inc. v. Romaine, 8 N.Y.3d 90, 861 N.E.2d 81, 83

(2006).
18

… Id.

19

… Id.
10

registered in the MERS system, it is recorded in the real property records with
MERS named on the instrument as nominee or mortgagee of record.20 While
the mortgage is in effect, the original lender may transfer the beneficial
ownership or servicing rights on the mortgage to another MERS member, with
MERS tracking these electronic transfers; these assignments are not recorded
in the real property records. 21

If a MERS member assigns its interest in a

mortgage to a non-MERS member, this assignment is recorded in the real
property records and MERS deactivates the loan within its system. 22
MERS has “no rights whatsoever to any payments made on account of
such mortgage loans, to any servicing rights related to such mortgage loans, or
to any mortgaged properties securing such mortgage loans.” 23 MERS acts as
the agent only for its members; once a note is transferred out of the MERS
system to a non-member, MERS cannot act as the agent.24

20

… Id.

21

… Id.

22

… Id. at n.4.

23

… In re Hawkins, No. BK-S-07-13593-LBR, 2009 WL 901766, at *3
(Bankr. D. Nev. Mar. 31, 2009) (mem. op.).
24

… Id. at *4.
11

The evidence in the county court showed that MERS was named as
nominee for Home Loan Corporation, the original lender on the note. After
Young defaulted on the note, MERS purchased the property at the substitute
trustee’s sale and subsequently conveyed the property to HUD. HUD later
conveyed the property to WFHM–Prudential. The record did not establish that
WFHM–Prudential was a member of MERS, that MERS was acting for
WFHM–Prudential

in

bringing

the

forcible

detainer

action,

or

that

WFHM–Prudential’s ownership of the property was the type of interest that
could be registered with MERS such that MERS could record the interest in its
name in accordance with the property code or bring this action.25
According to the property records of Wise County, WFHM–Prudential
holds title to the property. MERS does not. MERS did not assert in the county
court that WFHM–Prudential owned the property under a deed from HUD or
that it acted on behalf of WFHM–Prudential. It asserted instead that MERS
itself owned the property under the substitute trustee’s deed naming it as
grantee “as nominee for Lender and Lender[']s Successors and Assigns.” It
stated that it was a nominee for “Lender” but did not specify who “Lender”

25

… See Tex. Prop. Code Ann. § 51.0001 (defining “book entry system”
as “a national book entry system for registering a beneficial interest in a
security instrument”) (emphasis added).
12

was or show (or even assert) that it had any authority to bring a forcible
detainer action on behalf of WFHM–Prudential, the owner of record of the
property. It mentioned “Wells Fargo” only as having been the servicer of the
loan obtained by Young. And the evidence shows that WFHM–Prudential has
an interest in the property, not because of a deed of trust granting
WFHM–Prudential an interest that was then registered with MERS, but rather
through a deed from HUD conveying the property to Wells Fargo outright.
Thus, the fact that MERS may be a “book entry system” does not establish that
it has a landlord-tenant relationship with Young with respect to the property.
The county court had no evidence before it establishing that after HUD
transferred the property to WFHM–Prudential, that entity nominated MERS to
act for it with respect to this property. And at the hearing, MERS made no
attempt to explain the subsequent deeds to and from HUD and relied
exclusively on the substitute trustee’s deed to assert its right to possession.
Young introduced evidence disputing both MERS’s interest in the property
and any landlord-tenant relationship between her and MERS. Based on the
pleadings and evidence before it, the county court would have had to determine
who owned the property in order to determine whether MERS had the superior

13

right to possession.26 Accordingly, because the county court had no jurisdiction
to determine title, and because title may not be adjudicated in a forcible
detainer action, the county court did not have jurisdiction to determine if MERS
had a superior right to immediate possession of the property. We overrule
MERS’s second issue. Because we have held that the county court did not
have jurisdiction to determine MERS’s claim, we do not address MERS’s
remaining issue.27
Having held that the county court had no jurisdiction to determine MERS’s
right to possession, we reverse the judgment of the county court and render
judgment dismissing this case.28

LEE ANN DAUPHINOT
JUSTICE
PANEL: LIVINGSTON, DAUPHINOT, and MCCOY, JJ.
DELIVERED: June 4, 2009

26

… See Dass, Inc. v. Smith, 206 S.W.3d 197, 200 (Tex. App.—Dallas
2006, no pet.); Rice, 51 S.W.3d at 712–13.
27

… See Tex. R. App. P. 47.1.

28

… See City of Wichita Falls v. Pearce, 33 S.W.3d 415, 417 (Tex.
App.—Fort Worth 2000, no pet.) (reversing trial court judgment and rendering
judgment of dismissal because trial court had no jurisdiction over claims).
14
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐x
In re:
Chapter 13
Case No. 10‐20010 (RDD)

Cynthia Carrsow‐Franklin,
Debtor.
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐x

MEMORANDUM OF DECISION ON DEBTOR’S OBJECTION TO CLAIM OF WELLS FARGO BANK, NA

APPEARANCES: Garvey, Tirelli & Cushner, Ltd., by Linda M. Tirelli, for the debtor
Hogan Lovells US LLP, by David Dunn and Nocole E. Schiavo, for Wells Fargo Bank, NA
HON. ROBERT D. DRAIN, UNITED STATES BANKRUPTCY JUDGE
The debtor herein (the “Debtor”) has objected to a claim filed in this case by Wells Fargo Bank,
NA (“Wells Fargo”), Claim No. 1‐2, dated September 29, 2010 (amending Claim No. 1‐1), on the basis
that Wells Fargo is not the holder or owner of the note and beneficiary of the deed of trust upon which
the claim is based and therefore lacks standing to assert the claim.1 This Memorandum of Decision
states the Court’s reasons, based on the record of the trial held on December 3, 2013 and the parties’
pre‐ and post‐trial submissions, for granting the Claim Objection.
Jurisdiction
The Court has jurisdiction over this contested matter pursuant to 28 U.S.C. §§ 157(a)‐(b) and
1334(b). Under 28 U.S.C. § 157(b)(2)(B) this is a core proceeding which the Court may determine by
final order.
Background
On July 15, 2010, Wells Fargo filed its first proof of claim in this case, Claim No. 1‐1, asserting
indebtedness of $170,072.60, including prepetition arrears of $38,163.16. The proof of claim attached a

1

See Objection to Proof of Claim #1‐1 As Amended Claim #1‐2 Filed by Wells Fargo Bank, NA and Request for
Accounting and Conditional Motion for Damages and Fees, dated October 4, 2010 (the “Claim Objection”).

1
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copy of a 30‐year note, dated October 30, 2000, payable to Mortgage Factory Inc. in the amount of
$145,850 (the “Note”), which was signed by the Debtor. The version of the Note attached to Claim No.
1‐1 bears a specific indorsement by Mortgage Factory Inc. to ABN Amro Mortgage Group, Inc. (“ABN
Amro”) and no other indorsements.
Claim No. 1‐1 also attached a Deed of Trust made out to Malcom D. Gibson, as trustee, and an
Assignment of Rents, both dated October 30, 2000, which secure the Note with the Debtor’s interest in
the real property located at 2523 Crenshaw Drive, Round Rock Texas 78664 and the other collateral
described therein (the “Property”). There is no real dispute that the Deed of Trust and related security
documents were properly filed and recorded under Texas law; they bear the November 16, 2000 file
stamp of the County Clerk of Williamson County, Texas.2 Claim No. 1‐1 also attached an Assignment of
Lien, dated October 30, 2000, pursuant to which Mortgage Factory, Inc. assigned its rights under the
Note and related liens to ABN Amro; it, too, bears the County Clerk’s file stamp, dated November 16,
2000.
Also attached to Claim No. 1‐1 was an Assignment of Deed of Trust by ABN Amro, dated June 20,
2002, pursuant to which ABN AMRO assigned “all beneficial interest in” the Deed of Trust securing the
Note, together with the Note, to Mortgage Electronic Registration System (“MERS”) “as nominee for
Washington Mutual Bank, FA,” which bears the Williamson County Clerk’s June 28, 2002 file stamp.
Claim No. 1‐1 also attached (a) a Loan Modification Transmittal Form, (b) a Loan Modification
Agreement signed by the Debtor and an officer of Wells Fargo, dated February 12, 2008, and (c) an
unsigned form, with the heading “Freddie Mac,” addressed to an officer of Wells Fargo, which states
that Freddie Mac has approved Wells Fargo’s request to consider a loan modification pertaining to the
Debtor on certain conditions.

2

Texas law applies to the merits of the Claim Objection. It is the parties’ choice of law under ¶ 16 of the Deed of
Trust and would apply in any event because the Note and Deed of Trust were entered into by the parties in Texas
and pertain to real property located in Texas.

2
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Finally, Claim No. 1‐1 attached an Assignment of Mortgage pursuant to which MERS assigned to
Wells Fargo “a mortgage” (neither rights under the Deed of Trust, nor the Note) made by the Debtor
pertaining to the Note. This Assignment of Mortgage is dated July 12, 2010, which is three days before
the date of Claim No. 1‐1, and is executed on behalf of MERS “as nominee for Washington Mutual Bank,
FA” by John Kennerty, Assistant Secretary, presumably of MERS.
In the Claim Objection, the Debtor’s counsel has represented without dispute that after
reviewing Claim No. 1‐1 she contacted Wells Fargo’s then counsel, who had signed Claim No. 1‐1 on
Wells Fargo’s behalf, with questions regarding Wells Fargo’s standing to assert the claim and followed
up on July 26, 2010 with a qualified written request under RESPA, 12 U.S.C. § 2605, and a borrower’s
request under TILA, 15 U.S.C. §§ 1601, et seq. Wells Fargo responded to these requests in a letter,
dated August 18, 2010, in which it stated that Freddie Mac owned the Note, which Freddie Mac had
already represented to the Debtor’s counsel in a July 27, 2010 email. See Exhibits N and O, respectively,
to the Claim Objection.
Neither the email from Freddie Mac, the letter from Wells Fargo, nor anything else offered by
Wells Fargo’s then counsel dealt with the two key issues raised by Claim No. 1‐1, however: (i) how could
Wells Fargo or Freddie Mac assert a claim under the Note when the Note was neither specifically
indorsed to either of them nor indorsed in blank (and was specifically indorsed to ABN Amro, although
ABN Amro had subsequently assigned its interest therein to MERS as nominee for Washington Mutual
Bank, FA), and (ii) how could Wells Fargo properly assert any rights under the July 12, 2010 Assignment
of Mortgage when the person who signed the Assignment of Mortgage from MERS in its capacity “as
nominee for Washington Mutual Bank, FA” to Wells Fargo was an employee of Wells Fargo (as well as of
MERS),3 and there was no evidence that Washington Mutual Bank, FA authorized MERS to assign its

3

It is undisputed that when he executed the Assignment of Mortgage John Kennerty was an employee of Wells
Fargo, not of Washington Mutual Bank, FA, as well as of MERS. See generally In re Smith, 509 B.R. 260, 263 n. 1
(Bankr. N.D. Cal. 2014) (“MERS acts as mortgagee of record for mortgage loans that are registered in MERS’

3
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interest in the Property to Wells Fargo? Wells Fargo and Freddie Mac’s responses to the Debtor’s
counsel’s questions raised another question, though: if Freddie Mac was the owner of the loan, as both
Wells Fargo and Freddie Mac contended, why was Claim No. 1‐1 filed by Wells Fargo not as Freddie
Mac’s agent or servicer, but, rather, in its own name? (The ownership/agency issue had practical as well
as possible legal consequences because counsel for Wells Fargo contended that Freddie Mac guidelines
precluded Wells Fargo from considering loan modification proposals for the Debtor.)
Before the expiration of the bar date in this case, though, Wells Fargo filed another proof of
claim, amended Claim No. 1‐2, dated September 23, 2010, which was the same as Claim No. 1‐1 in all
respects except one: the copy of the Note attached to Claim No 1‐2 had a second indorsement. In
addition to the specific, or special indorsement from Mortgage Factory Inc. to ABN Amro, it also had a
blank indorsement, signed by Margaret A. Bezy, Vice President, for ABN Amro.
Presumably, Claim No. 1‐2 was intended to satisfy the Debtor’s questions about Wells Fargo’s
standing to assert a claim: as discussed below, under Texas law a person in possession of a note
indorsed in blank may enforce the note and a related deed of trust or mortgage even if the noteholder
does not have a valid assignment of the mortgage or deed of trust. Nevertheless, the Debtor filed the
Claim Objection, asserting several reasons why Claim No. 1‐2 should be disallowed under 11 U.S.C. § 502
and Fed. R. Bankr. P. 3007, although since that time she actively pursued only two.4
First, the Debtor contended that Wells Fargo lacked standing to assert the claim because it
admittedly did not own the loan upon which it was based yet filed the claim on its own behalf, not as

system. Mortgage lenders subscribe to the MERS system and pay annual fees for the electronic processing and
tracking of ownership and transfers of mortgages. Members (lenders and servicers) contractually agree to appoint
MERS to act as their common agent on all mortgages the member registers in the MERS system. To facilitate the
execution of assignments from MERS, MERS regularly designates ‘certifying officers,’ who are typically employees
of MERS member firms. MERS authorizes these employees through formal corporate resolutions to execute
assignments on its behalf.”).
4

The Debtor’s objection to the amount of Claim No. 1‐2 also continues, as does the Debtor’s request for the
imposition of sanctions, including under 28 U.S.C. § 1927.

4
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agent or servicer for Freddie Mac. See In re Unioil, Inc., 962 F.2d 988, 992 (10th Cir. 1992) (proof of
claim “which did not even indicate [claimant’s] representational capacity much less disclose the identity
of the true creditor, was defective” under Fed. R. Bankr. P. 3001(b)); 5 cf. In re Manville Forest Products
Corp., 89 B.R. 358, 376‐77 (Bankr. S.D.N.Y. 1988), aff’d, 99 B.R. 542 (S.D.N.Y. 1989), aff’d, 896 F.2d 1384
(2d Cir. 1990) (applying Fed. R. Bankr. P. 3003(c), which pertains to cases under chapters 9 and 11 of the
Bankruptcy Code, to preclude filing of proof of claim in unauthorized capacity).
Second, the Debtor contended that the blank indorsement that appeared for the first time on
the form of Note attached to Claim No. 1‐2 was as improper as the purported July 12, 2010 Assignment
of Mortgage to Wells Fargo executed on behalf of the assignor/nominee by an employee of Wells Fargo.
As alleged by the Claim Objection, the blank indorsement was forged in response to problems with the
documentation of Wells Fargo’s right to enforce the Note, just, as the Debtor contended, the July 12,
2010 Assignment of Mortgage was manufactured three days before Claim No. 1‐1 was filed in order to
falsely lead the Debtor and the Court to think that Wells Fargo had an independent right to enforce a
mortgage on the Property.
Wells Fargo retained new counsel,6 and the parties engaged in discovery disputes that resulted
in an order compelling the deposition of John Kennerty, who by then no longer worked for Wells Fargo,
see Kennerty v. Carrsow‐Franklin (In re Carrsow‐Franklin), 456 B.R. 753 (Bankr. D. S.C. 2011), and Wells
Fargo’s production of a woefully unqualified initial Rule 30(b)(6) witness. With discovery still far from
complete, however, the Debtor moved for summary judgment under Fed. R. Bankr. P. 7056, primarily on

5

Fed. R. Bankr. P. 3001(b) states that “A proof of claim shall be executed by the creditor or the creditor’s
authorized agent [except where permitted under the Bankruptcy Rules to be filed by the debtor or bankruptcy
trustee or by a guarantor, surety, indorser or other co‐debtor].”
6

Stephen J. Baum, P.C., which had filed Claim Nos. 1‐1 and 1‐2 on Wells Fargo’s behalf, ceased doing business on
December 31, 2011. In March, 2012 the firm entered into a $4 million settlement with the State of New York over
its handling of foreclosure actions and documents, in which It did not admit to any wrongdoing. Press Release of
Attorney General Eric T. Schneiderman, dated March 22, 2012: “A.G. Schneiderman Announces $4 Million
Settlement with New York Foreclosure Law Firm Steven J. Baum P.C. and Pillar Processing LLC.”

5
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the basis that Wells Fargo concededly did not own the loan yet had not filed Claim No. 1‐2 in a
representative capacity. Wells Fargo responded that it did not need to be the owner of the loan in order
to enforce the Note and a secured claim for amounts owing under it. Instead, Wells Fargo relied, under
Texas’ version of Article 3 of the Uniform Commercial Code (the “U.C.C.”), solely on being the “holder”
of the Note indorsed in blank by ABN Amro that appeared for the first time as an attachment to Claim
No. 1‐2.7
In a bench ruling on March 1, 2012, memorialized by an order dated May 21, 2012, the Court
agreed with Wells Fargo, concluding that, under Texas law, if Wells Fargo were indeed the holder of the
Note properly indorsed in blank by ABN Amro, Wells Fargo could enforce the Note and the Deed of Trust
even if it was not the owner or investor on the Note or properly assigned of Deed of Trust,8 citing SMS
Fin., Ltd. Liab. Co. v. ABCO Homes, Inc., 167 F.3d 235, 238 (5th Cir. 1999) (under Texas law, “[t]o recover
on a promissory note, the plaintiff must prove: (1) the existence of the note in question; (2) that the
party sued signed the note; (3) that the plaintiff is the owner or holder of the note; and (4) that a certain
balance is due and owing on the note”) (emphasis added), and In re Pastran, 2010 Bankr. LEXIS 2237, at

7

Perhaps wary of relying on an assignment by the assignee to itself without authorization by the purported
assignor, Wells Fargo has waived reliance on the July 12, 2010 Assignment of Mortgage to establish its right to
assert Claim No. 1‐2, looking only to its status as a holder of the Note. It indeed appears that Mr. Kennerty’s
signature on the Assignment of Mortgage was improper in either of his capacities, as an officer of Wells Fargo or as
an officer of MERS, without further authorization from Washington Mutual Bank, FA, because ABN Amro assigned
MERS the Deed of Trust solely in MERS’ capacity as nominee for Washington Mutual Bank, FA, without the power
of foreclosure and sale in its own right and not for its own successors and assigns as well as Washington Mutual
Bank, FA’s; and MERS (through Mr. Kennerty) executed the Assignment of Mortgage solely as nominee for
Washington Mutual Bank, FA. Compare Kramer v. Fannie Mae, 540 Fed. Appx. 319, 320 (5th Cir. 2013), cert.
denied, 134 S. Ct. 1310, 188 L. Ed. 2d 305 (2014) (MERS could assign deed of trust made out to it that specifically
granted MERS the power to foreclose and assign its rights); Silver Gryphon, L.L.C. v. Bank of Am. NA, 2013 U.S. Dist.
LEXIS 168950, at *11‐12 (S.D. Tex. Nov. 7, 2013) (same); Richardson v. CitiMortgage, Inc., 2010 U.S. Dist. LEXIS
123445, at *3, *13‐14 (E.D. Tex. Nov. 22, 2010) (same), and Nueces County v. MERSCORP Holdings, Inc., 2013 U.S.
Dist. LEXIS 93424, at *20 (S.D. Tex. July 3, 2013); In re Fontes, 2011 Bankr. LEXIS 1792, at *11‐13 (B.A.P. 9th Cir.
Apr. 22, 2011); and In re Weisband, 427 B.R. 13, 20 (Bankr. D. Az. 2010) (MERS as mere “nominee” of mortgage
holder lacks power to transfer enforceable mortgage).
8

See discussion of the Texas U.C.C. below. The Court also found that there was no meaningful evidence that Claim
No. 1‐2 was filed by Wells Fargo as Freddie Mac’s agent or servicer or that Freddie Mac actually was the
investor/owner of the loan, and, accordingly, granted that portion of the Debtor’s summary judgment motion for
an order declaring that Claim No. 1‐2 was not filed in Wells Fargo’s capacity as servicer or agent.

6
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*6‐7 (Bankr. N.D. Tex., July 13, 2010) (same). See also Tex. Bus. & Com. Code § 3.301 (2014) (“A person
may be a person entitled to enforce the instrument even though the person is not the owner of the
instrument . . . .”); Das v. Deutsche Bank Nat’l Trust Co., 2014 Tex. App. LEXIS 2541, at *6‐7 (Tex. App.
Dallas March 5, 2014), petition for review denied, 2014 Tex. LEXIS 441 (Tex. May 30, 2014) (same);
Martin v. New Century Mortg. Co., 377 S.W.3d 79, 84‐5 (Tex. App. Houston 1st Dist. 2012) (same);
Roberts v. Roper, 373 S.W.3d 227, 232 (Tex. App. Dallas 2012) (same); BAC Home Loans Servicing, LP. v.
Tex. Realty Hldgs., LLC, 901 F. Supp. 2d 884, 907 (S.D.Tex. 2012) (“A holder of a note, as well as an
owner, may enforce the note.”); see generally Joseph William Singer, “Foreclosure and the Failures of
Formality, or Subprime Mortgage Conundrums and How to Fix Them,” 46 Conn. L. Rev. 497, 526 (Dec.
2013) (“Foreclosure and Failures”) (“The prevailing view seems to be that most mortgage notes are
negotiable instruments governed by Article 3 of the Uniform Commercial Code (U.C.C.) and that
mortgage obligations are owed to ‘the person entitled to enforce the note’ within the meaning of U.C.C.
section 3‐301; that person may be different from the person who ‘owns’ the note and has the ultimate
right to the economic value of the note.”); James M. Davis, “Paper Weight: Problems in the
Documentation and Enforcement of Transferred Mortgage Loans, and Proposal for an Electronic
Solution,” 87 Am. Bankr. L.J. 305, 322‐23 (2013) (discussing the difference between the right to enforce
a note under the U.C.C. and ownership of the note). For the proposition that under Texas law the
holder of a note may enforce a deed of trust securing the note even if the deed of trust is not assigned
to the noteholder or in the noteholder’s name, see Kiggundu v. Mortg. Elec. Registration Sys., 469 Fed.
Appx. 330, 332 (5th Cir. 2012), cert. denied, 133 S. Ct. 210, 184 L. Ed. 2d 41 (2012).
The Court therefore denied the Debtor’s summary judgment motion for an order declaring that
Wells Fargo lacked standing to assert Claim No. 1‐2. Because discovery with respect to the bona fides of

7
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the all‐important blank indorsement appearing on the version of the Note attached to Claim No. 1‐2,
was not complete, however, the Court scheduled an evidentiary hearing on that issue. 9
After the completion of discovery, which included the depositions of Mr. Kennerty and Mr. Kyle
N. Campbell – the third witness offered by Wells Fargo to corroborate its possession of the Note
attached to Claim No. 1‐2 and the propriety of the blank indorsement – the Court held an evidentiary
hearing in which it took testimony from Mr. Campbell and the Debtor. The parties earlier agreed to the
admission of Mr. Kennerty’s deposition transcript in lieu of his testimony, as well as to the admission
into evidence of the exhibits attached to Claim Nos. 1‐1 and 1‐2, as well as the original of the Note with
the blank ABN Amro indorsement, a copy of which was attached to Claim No. 1‐2.
Based on the Court’s review of the original of that document, the blank ABN Amro indorsement
has been stamped on the last page of the Note, although it is not discernable whether Margaret A.
Bezy’s signature was separately written in on the signature line or was part of the stamp. See December
3, 2013 Trial Transcript (“Trial Tr.”), at 5‐6 (The Court: “So this is the second endorsement, the blank
endorsement, then is a file stamp? It’s a stamp?” Mr. Dunn: “I have no personal knowledge, but it

9

Since this Court’s March 1, 2012 bench ruling on the Debtor’s summary judgment motion, many courts applying
Texas law have held not only that the holder of a note can enforce it in a foreclosure proceeding notwithstanding
that the noteholder does not hold the deed of trust or mortgage (the so‐called “mortgage follows the note” rule
that applies in most jurisdictions and traces back at least to Carpenter v. Longan, 83 U.S. 271, 274 (1872)), see
Kiggundu v. Mortg. Elec. Registration Sys., 469 Fed. Appx. at 332, but also that the secured party to a deed of trust
may enforce it against the collateral even if it does not hold the note secured thereby. See Morlock, L.L.C. v. Bank
of N.Y., 2014 Tex. App. LEXIS 9135, at *5‐9 (Tex. App. Houston 1st Dist. Aug. 19, 2014), reh’g den., 2014 Tex. App.
LEXIS 13907 (Tex. App. Houston 1st Dist. Dec. 30, 2014); Morlock, L.L.C. v. JPMorgan Chase Bank, N.A., 2014 U.S.
App. LEXIS 17968, at *4‐5 (5th Cir. Sept. 19, 2014); Thomas v. Wells Fargo Bank, N.A., 2013 U.S. Dist. LEXIS 113220,
at *14‐15 (N.D. Tex. July 16, 2013); Calvino v. Conseco Fin. Servicing Corp., 2013 U.S. Dist. LEXIS 124343, at *18‐20
(W.D. Tex. Aug. 29, 2013), and the cases cited therein. Not all jurisdictions follow the latter rule, see, e.g., Eaton v.
Fannie Mae, 969 N.E.2d 1118, 1131‐33 (Mass. 2012); Bank of N.Y. v. Silverberg, 926 N.Y.S.2d 532, 539 (N.Y. App.
Div. 2d Dep’t 2011); Foreclosures and Failures, 46 Conn. L. Rev. at 526. During the same period courts applying
Texas law have held that a borrower lacks standing to contest the fraudulent (as opposed to forged) assignment of
a deed of trust in certain circumstances, although the extent of the rule is not free from doubt. Morlock, L.L.C. v.
Bank of N.Y., 2014 Tex. App. LEXIS 13907, at *2‐5; Reinagel v. Deutsche Bank Nat’l Trust Co., 735 F.3d 220, 224‐25
(5th Cir. 2013); Brinson v. Universal Mortg. Co., 2014 U.S. Dist. LEXIS 121685, at *10‐13 (S.D. Tex. Sept. 2, 2014);
Venegas v. U.S. Bank, Nat’l Ass’n, 2013 U.S. Dist. LEXIS 66000, at *13‐16 (W.D. Tex. May 9, 2013). As noted above,
however, Wells Fargo has relied solely on being a holder of the Note to sustain Claim No. 1‐2 and has not raised
the foregoing arguments.

8
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appears to be.” The Court: “Well, it appears to be. It doesn’t look like it’s a signature.” Mr. Dunn: “It
appears to be an inked stamp.” The Court: “Right.” Mr. Dunn: “The endorsement in blank by ABN
Amro does appear to have been applied by a representative.”).
While agreeing to the admission of the original version of the Note, the Debtor did not, of
course, agree to the validity of the blank ABN Amro indorsement, continuing to assert that it was forged.
The Debtor also objected to the admission of certain other proposed exhibits printed from Wells Fargo’s
computer file for the loan at issue, which Wells Fargo offered as business records under Fed. R. Evid.
803(6).
After post‐trial briefing on the Debtor’s objection to the exhibits’ admission, the Debtor also
moved to reopen the record to take further discovery of Wells Fargo based on the contention that she
had unearthed withheld evidence consisting of a Wells Fargo attorney manual that supported her
contention that Wells Fargo had an “indorsement team” that improperly added the blank indorsement
to the Note.10
The Court granted this motion, provided that the additional discovery would pertain only to the
loan and Note at issue. Several months passed until, after the Court’s inquiry, the parties replied that
they were not going to present any more evidence and wanted a ruling on the merits of the Claim
Objection on the basis of the evidence previously submitted.
Discussion
Because it is undisputed that (a) the Debtor signed the Note (and received the loan proceeds)11
and (b) a properly recorded lien on the Property secures the Debtor’s obligation under the Note (albeit
that Wells Fargo does not rely independently on the Deed of Trust assigned to ABN AMRO and then

10

See Supplement to Emergency Motion to Reopen and for Leave to Propound Additional Discovery to Defendant
for Additional Evidence Withheld Prior to Trial, dated March 11, 2014.
11

See Trial Tr. at 95‐6 (testimony of the Debtor).
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assigned to MERS as nominee for Washington Mutual Bank, FA (none of which has filed a proof of claim)
or the Assignment of Mortgage to sustain its claim), the only issue addressed by the parties is whether
Wells Fargo has standing to enforce the Note, and, thus, assert Claim No. 1‐2.12 This is because, as
stated above, Texas follows the majority rule that “[w]hen a mortgage note is transferred, the mortgage
or deed of trust is also automatically transferred to the note holder by virtue of the common‐law rule
that ‘the mortgage follows the note.’” Campbell v. Mortg. Elec. Registration Sys., Inc., 2012 Tex. App.
LEXIS 4030, at *11‐12 (Tex. App. Austin May 18, 2012), quoting J.W.D., Inc. v. Fed. Ins. Co., 806 S.W.2d
327, 329‐30 (Tex. App. Austin 1991). See also Kiggundu v. Mortg. Elec. Registration Sys., Inc., 469 Fed.
Appx. 330, 332; Richardson v. Ocwen Loan Servicing, LLC, 2014 U.S. Dist. LEXIS 177471, at *13 n.4 (N.D.
Tex. Nov. 21, 2014); Nguyen v. Fannie Mae., 958 F. Supp. 2d 781, 790 n.11 (S.D. Tex. 2013); Trimm v.
U.S. Bank., N.A., 2014 Tex. App. LEXIS 7880, at *14 (Tex. App. Fort Worth July 17, 2014).
Wells Fargo’s right to enforce the Note, and thus its standing to assert Claim No. 1‐2, derives
from the Note’s status as a negotiable instrument under Texas’ version of the U.C.C. See Tex. Bus. &
Com. Code § 3.104(a). The Debtor has not disputed that the Note is negotiable, and the Note in any
event satisfies the requirements of a negotiable instrument under Texas law, as it is “an unconditional
promise . . . to pay a fixed amount of money . . . payable to . . . order at the time it [was] issued; . . .
payable . . . at a definite time; and does not state any other undertaking or instruction by the person
promising or ordering payment to do any act in addition to the payment of money” except as permitted
by the statute. Id. See also Farkas v. JP Morgan Chase Bank, 2012 U.S. Dist. LEXIS 190194, at *6‐7 (W.D.
Tex. June 22, 2012), aff’d, 544 Fed. Appx. 324 (5th Cir. 2013), cert. denied, 134 S. Ct. 628, 187 L. Ed. 411

12

One might argue, although Wells Fargo has not, that the parties’ pre‐bankruptcy course of dealing, including the
Loan Modification Agreement signed by the Debtor on February 12, 2008 and attached to Claim No 1‐2 (See also
Trial Tr. at 96‐104), would independently support Wells Fargo’s right to assert Claim No. 1‐2; however, if the blank
ABN Amro indorsement were forged, the Loan Modification Agreement and course of dealing would ultimately
improperly derive from Wells Fargo’s fraudulent assertion of the right to enforce the Note and Deed of Trust.
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(2013); Steinberg v. Bank. of Am., N.A., 2013 Bankr. LEXIS 2230, at *12‐14 (B.A.P. 10th Cir. May 30,
2013).
Under Texas law, a person entitled to enforce a negotiable instrument such as the Note includes
“the holder of the instrument,” Tex. Bus. & Com. Code § 3.301(i), and “a holder is ‘the person in
possession of a negotiable instrument that is payable either to bearer or to an identified person that is
the person in possession.’” Nguyen v. Fannie Mae, 958 F. Supp. 2d at 787‐88 (quoting Tex. Bus. & Com.
Code § 1.201(b)(21)(A)). 13
Under Texas’ U.C.C.,
(a) If an indorsement is made by the holder of an instrument, whether payable to an
identified person or payable to bearer, and the indorsement identifies a person to
whom it makes the instrument payable, it is a ‘special indorsement.’ When specially
indorsed, an instrument becomes payable to the identified person and may be
negotiated14 only by the indorsement of that person . . . .
(b) If an indorsement is made by the holder of an instrument and it is not a special
indorsement, it is a ‘blank indorsement.’ When indorsed in blank, an instrument
becomes payable to bearer and may be negotiated by transfer of possession alone until
specially indorsed.
Tex. Bus. & Com. Code § 3.205. See generally Venegas v. U.S. Bank Nat’l Assn, 2013 U.S. Dist. LEXIS
66000, at *7 (W.D. Tex. May 9, 2013):
Under Texas law, a holder is ‘the person in possession of a negotiable instrument that is
payable either to bearer or to an identified person that is the person in possession.’
Tex. Bus. & Com. Code § 1.201(b)(21)(A). ‘A person can become the holder of an
instrument when the instrument is issued to that person, or he can become a holder by
negotiation.’ Martin v. New Century Mortg. Co., 377 S.W.3d 79, 84 (Tex. App. Houston
2012) (citing Tex. Bus. & Com. Code § 3.201 cmt. 1). When the instrument is payable to
an identified entity, ‘negotiation requires transfer of possession of the instrument and
its indorsement by the holder.’ Id. (quoting Tex. Bus. & Com. Code § 3.201(b)). An
instrument is payable to bearer when it is indorsed in blank. Tex. Bus. & Com. Code §
3.205(b).
13

There are other ways to enforce a note without being a holder in possession, for example by establishing that
one is a “nonholder in possession . . . with the rights of a holder” (Tex. Bus. & Com. Code § 3.301(ii)), or through a
lost note affidavit (Tex. Bus. & Com. Code § 3.309), but Wells Fargo has not relied on these provisions.
14

“’Negotiation’ means a transfer of possession, whether voluntary or involuntary, of an instrument by a person
other than the issuer to a person who thereby becomes a holder.” Tex. Bus. & Com. Code § 3.201(a).
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As discussed above, Wells Fargo’s counsel provided the original Note to the Court at the
evidentiary hearing, and it was admitted into evidence with the sole caveat that the Debtor disputes the
bona fides of ABN Amro’s blank indorsement that appears on it. Trial Tr. at 4‐7. Thus, it is
uncontroverted that the Note is in Wells Fargo’s possession. In accordance with the foregoing sections
of Texas’ U.C.C., therefore, if the blank ABN Amro indorsement is bona fide, Wells Fargo is the holder of
the Note, entitled to enforce it. Trimm v. U.S. Bank, N.A., 2014 Tex. App. LEXIS 7880, at *13; Das v.
Deutsche Bank Nat’l Trust Co., 2014 Tex. App. LEXIS 2541, at *6 (“An instrument containing a blank
endorsement is payable to the bearer and may be negotiated by transfer of possession alone.”). On the
other hand, if the indorsement is forged, it is not valid, and – the only other indorsement on the Note
being a specific indorsement to ABN Amro – Wells Fargo could not rely on the foregoing statutory
provisions to establish that it is the holder of the Note. See In re Pastran, 2010 Bankr. LEXIS 2237, at *10
(“[S]ince [claimant] is in possession of a promissory note endorsed in ‘blank,’ it is, by definition, a
‘holder’ under section 3.201(a). This, of course, assumes that all of the indorsements on the Note are
authentic and authorized.”).
Texas’ U.C.C. provides that, although Wells Fargo has the ultimate burden of proof, the
indorsements on the Note, including ABN Amro’s all‐important blank indorsement by Margaret A. Bezy,
Vice President, are presumed to be authentic:
In an action with respect to an instrument, the authenticity of, and authority to make,
each signature on the instrument are admitted unless specifically denied in the
pleadings. If the validity of a signature is denied in the pleadings, the burden of
establishing validity is on the person claiming validity, but the signature is presumed to
be authentic. . . .
Tex. Bus. & Com. Code § 3.308(a) (emphasis added).
Texas’ U.C.C. defines “presumed” as follows: “Whenever this title creates a ‘presumption’ with
respect to a fact, or provides that a fact is ‘presumed,’ the trier of fact must find the existence of the fact
unless and until evidence is introduced that supports a finding of its nonexistence.” Id. § 1.206(a). In re
12
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Pastran, 2010 Bankr. LEXIS 2237, at *10‐11 (“Thus, [the claimant] is not required to prove that the
indorsements on the Note are valid and authentic unless and until the Debtor overcomes the
presumption by putting on evidence that supports a finding that the indorsements on the Note were
somehow forged or unauthorized.”).
“The presumption rests upon the fact that in ordinary experience forged or unauthorized
signatures are very uncommon, and normally any evidence is within the control of, or more accessible
to, the defendant.”15 Official Comment to Tex. Bus. & Com. Code § 3.308 (“Off. Cmt.”). The
presumption is effectively incorporated into Fed. R. Evid. 902(9), which provides that no extrinsic
evidence of authenticity is required to admit “[c]ommercial paper, a signature on it, and related
documents, to the extent allowed by general commercial law,” and it is loosely analogous to the
rebuttable presumption of the prima facie validity of a properly filed proof of claim under Fed. R. Bankr.
P. 3001(f).
While Tex. Bus. & Com. Code §§ 3.308(a) and 1.206(a) provide that the presumption of an
authentic signature applies “unless and until evidence is introduced that supports a finding of
nonexistence,” they do not state the quantum of evidence to overcome the presumption. The Official
Comment to § 3.308, however, refers to “some evidence” and to “some sufficient showing of the
grounds for the denial before the plaintiff is required to introduce evidence,” and then states, “[t]he
defendant’s evidence need not be sufficient to require a directed verdict, but it must be enough to
support the denial by permitting a finding in the defendant’s favor.” Off. Cmt. 1 to § 3.308.16 This
suggests that the required evidentiary showing to overcome the presumption is similar to that needed

15

This second rationale for the presumption does not apply here: the Claim Objection is premised not on the
forgery of the Debtor’s signature but, rather, on the forgery of the blank ABN Amro indorsement.
16

In contrast, Tex. Bus. & Com. Code. § 3.302(a)(1) requires “apparent evidence of forgery or alteration or is not
otherwise so irregular or incomplete as to call into question” the authenticity of an instrument asserted to be held
by a holder in due course, thus focusing on the face of the instrument itself as opposed to a wider range of
possible evidence of forgery. (Emphasis added.)
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to defeat a summary judgment motion: the introduction of sufficient evidence so that a reasonable trier
of fact in the context of the dispute could find in the defendant’s favor. See Matsushita Elec. Indus. Co.,
Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587‐88 (1986); 11 Moore’s Fed. Prac. 3d § 56.22[2] (2014).
Because of the general factual context described in the Official Comment, which recognizes that “in
ordinary experience forged or unauthorized signatures are very uncommon,” Off. Cmt. 1 to § 3.308,
courts have nevertheless required a significant amount of evidence to overcome the presumption. See
In re Phillips, 491 B.R. 255, 273 n. 37 (Bankr. D. Nev. 2013) (“This evidence was inconclusive at best.
Against this background, the court is prepared to believe that it is more likely that [the claimant]
negligently failed to copy the Note and First Allonge when it filed its [first] Proof of Claim rather than it
forged the First Allonge later on. In short, when both are equally likely, the court picks sloth over
venality.”); see also Congress v. U.S. Bank. N.A., 98 So. 3d 1165, 1169 (Civ. App. Ala. 2012) (referring to
requirement of substantial, though not clear and convincing, evidence to rebut the presumption under
U.C.C. §§ 3‐308(a) and 1‐206(a), although directing trial court on remand to apply preponderance‐of‐
the‐evidence standard to whether the presumption was overcome).
It is important to keep in mind, however, that if the presumption is overcome, the ultimate
burden of proof under Tex. Bus. & Com. Code §§ 3.308(a) and 1.206(a) is on Wells Fargo. See People v.
Richetti, 302 N.Y. 290, 298 (1951) (“A presumption of regularity exists only until contrary substantial
evidence appears. . . . It forces the opposing party (defendant here) to go forward with proof but, once
he does go forward, the presumption is out of the case.”). Thus, in In re Phillips, 491 B.R. at 273 n. 37,
quoted above, if the presumption had been overcome by a preponderance of the evidence and the
burden shifted and forgery and negligence were found to be equally likely, the holder of the note should
lose.

14
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What is the Debtor’s evidence that the blank ABN Amro indorsement was forged or
unauthorized, and is it sufficient to overcome the presumption under Tex. Bus. & Com. Code §§ 3.308(a)
and 1.206(a)?
The Debtor first points out that the version of the Note attached to Wells Fargo’s initial proof of
claim, Claim No. 1‐1, did not contain the blank ABN Amro indorsement. Besides observing that the
penalty for filing a false proof of claim, as stated in Official Form 10, can be substantial, the Debtor also
observes that, with the exception of the versions of the Note attached, Claim Nos. 1‐1 and 1‐2 were
otherwise identical and included copies of most if not all of the potentially operative documents from
Wells Fargo’s files, which, she argues, strongly suggests that Claim No. 1‐1 was not merely sloppily
prepared but, rather, reflected a thorough review of the files, thus suggesting a nefarious reason why
the form of Note with the blank ABN Amro indorsement was not attached to that proof of claim but was
attached to Claim No. 1‐2.
Were this the Debtor’s only evidence, the Court might nevertheless hold that she had not
overcome the presumption in Tex. Bus. & Com. Code §§ 3.308(a) and 1.206(a). That was the result in In
re Phillips, 491 B.R. at 273,17 as well as in In re Hunter, 466 B.R. 439, 449‐50 (Bankr. E.D. Tenn. 2012), and
In re Wilson, 442 B.R. 10, 15 n. 6 (Bankr. D. Mass 2011). See also Casterline v. OneWest Bank, F.S.B., 537
Fed. Appx. 314, 318 (5th Cir. 2013) (without discussing Tex. Bus. & Com. Code §§ 3.308(a) and 1.206(a),
court not bothered by inconsistencies between different forms of note submitted in foreclosure
proceeding and in federal court proceeding); Das v. Deutsche Bank Nat’l Trust Co., 2014 Tex. App. LEXIS
2541, at *7‐8 (without discussing Tex. Bus. & Com. Code §§ 3.308(a) and 1.206(a), court granted
summary judgment declaring lender to be current holder of note although a different version of the
note was attached to proof of claim in earlier bankruptcy case). But see Ocwen Loan Servicing, LLC v.

17

It is worth noting, however, that the court in Phillips also found that the circumstances pertaining to the filing of
the second version of the note did not lead to the inference that such version was filed (and concocted) in
response to a problem raised by the debtor with regard to the first version. In re Phillips, 491 B.R. at 273.
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Thompson, 2014 U.S. Dist. LEXIS 2109, at *14‐15 (E.D. Wisc. Jan. 7, 2014) (“[H]ere, faced with two
materially different versions of the same negotiable instrument (one sans allonge and the other
purportedly modified by an allonge), this Court is obliged to concur that application of FRE 902(9) to the
latter would be overly mechanistic.”); In re Tarantola, 2010 Bankr. LEXIS 2435, at *13 (Bankr. D. Ariz. July
29, 2010) (“[I]n light of [claimant’s] admission that it fabricated the Allonge, and in the absence of any
credible explanation for the difference of the Original from other filed versions of the Note, the Court
will not apply the usual evidentiary presumptions to the validity of the Endorsements.”).
In addition, however, the Debtor relies on the Assignment of Mortgage from MERS, “as nominee
for Washington Mutual Bank, FA” having been executed by Mr. Kennerty, an officer of Wells Fargo (the
assignee), on behalf of the assignor. Even more tellingly, it appears clear from the date of the
Assignment – only three days before the date of Claim No. 1‐1 – as well as Mr. Kennerty’s deposition
testimony, that the Assignment was prepared by Wells Fargo’s then counsel to “improve” the record
supporting Wells Fargo’s right to file a secured claim, similar to the “improvement” of the record in In re
Tarantola, cited above, on which the court relied, along with the two different versions of the note at
issue there, to find that the presumption of authenticity was rebutted. 2010 Bankr. LEXIS 2435, at *12‐
13.18 (The timing of the filing of Claim No. 1‐2 only after the Debtor pointed out the difficulty of Wells
Fargo’s ability to enforce the form of Note attached to Claim No. 1‐1 also distinguishes this matter from
the facts in In re Phillips, as discussed in note 17 above.)
It appears from Mr. Kennerty’s deposition transcript, although his testimony on this point was at
times quite evasive, that during the period in question in 2010 he signed on average between 50 and
150 original documents a day in connection with Wells Fargo’s administration and enforcement of
defaulted loans. Deposition Transcript, dated October 15, 2012, of Herman John Kennerty (“Dep. Tr.”)
18

There is no evidence that Washington Mutual Bank, FA, which in July 2010 was in the midst of its own chapter 11
case and had merged with JPMorgan Chase Bank in September, 2008 (Claim Objection Ex. F) had anything to do
with the Assignment of Mortgage. See note 7 above for a discussion of MERS’ lack of authority, through Mr.
Kennerty, to effectively assign the mortgage/Deed of Trust.

16
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at 89‐92. This was part of his duties as the Wells Fargo manager in charge of “default documents.” Id. at
44. In other words, on a daily basis Mr. Kennerty and his team, members of which he also testified
signed a like number of documents each day, id., processed a large volume of loan documents for
enforcement with very little thought about what they were doing. It is not clear that Mr. Kennerty fully
understood the legal consequences of signing these documents; for example, he testified when shown
the Assignment of Mortgage that he executed it not on behalf of the assigning party but, rather, on
behalf of the party “in getting the assignment,” although he also testified that “I’m – I’m not an
attorney, but the way I understand this document, it was assigning the mortgage, taking it out of MERS’
name and putting into Wells Fargo Bank’s name.” Id. at 93‐4. It is clear, however, that he pretty much
signed whatever outside counsel working on the default put in front of him and that these documents
often included assignments, including the Assignment of Mortgage, drafted by Wells Fargo’s outside
enforcement counsel to fill in missing gaps in the record.
Thus, in describing the work of his “assignment team” Mr. Kennerty stated, “[I]f there was not
an assignment in there [that is, in Wells Fargo’s loan file] then they would – excuse me, they would
advise the attorney that we did not have it, that they would need to draft the – the appropriate
assignment.” Id. at 116. See also id. at 76 (“[I]f the assignment needed to be created they would have
advised the attorney, the requesting attorney to – that we did not have the assignment in the collateral
file, then they needed to draw up the appropriate document.”); id. at 121 (“Once it [that is, the
collateral file] was received then they would check to see if it was something that could be used or not
used; and, if it’s something that was in the file, but couldn’t be used then they would advise the
requesting attorney to go ahead and draft the actual document.”).
Because Wells Fargo does not rely on the Assignment of Mortgage to prove its claim, the
foregoing evidence is helpful to the Debtor only indirectly, insofar as it goes to show that the blank
indorsement, upon which Wells Fargo is relying, was forged. Nevertheless it does show a general

17
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willingness and practice on Wells Fargo’s part to create documentary evidence, after‐the‐fact, when
enforcing its claims, WHICH IS EXTRAORDINARY.19
Moreover, Mr. Kennerty’s testimony does not stop at describing manufactured mortgage
assignments. He also testified that his “assignment team’s” duties were not limited to processing
assignments, including, when determined necessary, creating them; in addition, the “assignment team”
included people tasked with endorsing notes. Id. at 136. His testimony on this issue is critical and will
be quoted at length:
Q.

Okay. Did your department endorse notes?

A.

Yes.

Q.

Okay. And how was it that your department would come to endorse

notes?
A.
I don’t recall the specific process, but to the best of my recollection
there’s usually a – in – usually a – blank endorsement on – on the notes and there would
– and then based on that they would complete the endorsement.
Q.

So when you say they would complete the endorsement, who is they?

A.
I’m sorry. There was a – there – there were some processors that would
perform that task.
Q.

Okay. When you say complete the endorsement, what do you mean by

that?

19

As discussed in note 7 above, within the last few years several Texas courts have accepted the general
proposition that MERS had the power to transfer interests in mortgages and deeds of trust, at least where, as was
not the case here, the original deed of trust named MERS and specifically conferred on it the power to sell the
collateral and transfer interests therein in the name not only of its nominee but also to its own successors in
interest. What these courts do not address, perhaps because the issue was not raised, is that the authorized
signing “officers” of MERS, if Mr. Kennerty is a typical example, never actually worked for that company, never had
an agreement with that company, never received a paycheck from that company and were, in reality, really
officers and employees of the lenders who were MERS members, Dep. Tr. at 99‐102, and, therefore, that MERS
could readily be used as a vehicle for self‐dealing and fraud. That is, under the guise of being a MERS officer, an
employee of Bank X could purport to transfer a mortgage held by MERS as nominee for Bank Y without Bank Y
knowing about it or authorizing it with the exception of the fact that MERS had conferred signing authority on
employees of its members, including employees of Bank X. See Culhane v. Aurora Loan Servs. of Nebraska, 826 F.
Supp. 2d 352, 374 (D. Mass. 2011), decision reached on appeal, 708 F.3d 282 (1st Cir. 2013) (“Equally troubling is
the conflict of interest posed by these certifying officers wearing ‘two hats’ simultaneously: that of assignor (as
agent for MERS) and assignee (as employee of the note holder or its servicing agent).”).

18
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A.
They would execute a note endorsement, a new note endorsement if
there was a blank one on there.
Q.

And they would do that with the original note from the collateral file?

A.

To the best of my recollection, yes.

Q.
function?

Okay. And at whose request would the processors perform that

A.
Again, to the best of my recollection, it would be done at the – either
the foreclosure attorney’s request or the bankruptcy attorney’s request.
Id. at 129‐31.
Mr. Kennerty then testified about the process for receiving such requests from outside
enforcement attorneys and how one or two people in his department had the job of endorsing notes.
Id. at 131‐32. When questioned about how often such requests were made, whether on a daily basis or
on rare occasions, Mr. Kennerty replied, “To the best of my recollection, it was on a regular basis.” Id. at
133. He also testified about the information system or systems at Wells Fargo where such requests
might be made and maintained.20 Id. at 133‐34.
He then testified as follows:
Q.
And the actual procedure for endorsing an original note, if you could
just walk me through that process. What would the processor do?
A.
To the best of my recollection, they would – the request would come in.
Again, we would check to see if we had the collateral file. If we – if we had it and
depending on the status of the – of the loan itself, if we had the note then we could
check to see, you know, what was actually on the note to see what needed to be done.
If we did not have the collateral file then they would work – that processor would work
with the collateral file ordering team to reach out with the appropriate attorney or, I’m
sorry, the appropriate custodian to obtain the collateral file. And then they would look
to – once the file came in they would look to ensure that the original note was in there
and check to see if there was any endorsement on the back of the note.
Q.
Okay. And if there wasn’t how would they go about – how would the
processor go about endorsing the note?
A.
20

I don’t recall specifically how they completed that particular task.

Apparently no record of any such requests was produced in discovery.
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Was it a rubber stamp? Was it somebody signing? How was it?
To the best of my recollection, a stamp was involved but then it had to

Q.
Okay. And if an endorsement was coming from an entity that no longer
existed how would it be signed?
A.

I do not recall.

Id. at 135‐36 (emphasis added).
Later in his deposition, Mr. Kennerty was shown the two forms of the Note attached to Claim
Nos. 1‐1 and No. 1‐2, respectively, and testified that he did not know how or when the indorsements
were placed on them. Id. at 142‐44. He did have this to say, however:
Q.
Now, if any one of these endorsements were a rubber stamp and
produced by your department would there be a record of that somewhere?
Mr. Cromwell: Objection; misstates his testimony.
Witness. I – the term rubber stamp is a – not accurate because although the –
a stamp to produce the ‘pay to order of’ was used, the term to me, use of a rubber
stamp, means it was signed, there was a signature on the – on the stamp itself and that
– to my recollection, that was not the case.
Id. at 143‐44. Mr. Kennerty said nothing more that was relevant to the issue of whether Wells Fargo
forged the blank ABN Amro indorsement, with the exception of stating that “I am not familiar with
Margaret Bezy,” id. at 143, who has not been identified as ever having been an employee of Wells Fargo
and presumably was an employee of ABN Amro.
I conclude that the foregoing evidence cumulatively shifts the burden to Wells Fargo under Tex.
Bus. & Com. Code §§ 3.308(a) and 1‐206(a) to show the authenticity of the blank ABN Amro
indorsement to establish its status as a holder of the Note under Tex. Bus. & Com. Code §§ 3.301(i) and
3.201(a). It constitutes substantial evidence that Wells Fargo’s administrative group responsible for the
documentary aspects of enforcing defaulted loan documents created new mortgage assignments and
forged indorsements when it was determined by outside counsel that they were required to enforce
20
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loans. Given that evidence, Wells Fargo should have the burden to establish the bona fides of the blank
ABN Amro indorsement that did not appear on the Note attached to Claim No. 1‐1 but did appear on the
Note attached to Claim No. 1‐2.
Reading Mr. Kennerty’s testimony carefully, it is conceivable that all of Wells Fargo’s newly
created mortgage assignments and newly created indorsements were proper, that, for example, the
only time the indorsement processors wrote in or stamped new note indorsements (when, as Mr.
Kennerty testified, they were not already on the note) or prepared new mortgage assignments was
when endorsing notes from Wells Fargo to some other entity, whether as principal or agent, filling in the
blank indorsements to itself, or properly, with due authorization, assigning mortgages to it from a third
party. However, that interpretation certainly does not leap out from Mr. Kennerty’s testimony. By no
means did he qualify his testimony to make it clear that his assignment team and indorsement
processers were limited by such restrictions. Frankly, it does not appear that he understood the
difference between preparing legitimate assignments and indorsements by Wells Fargo and improper
assignments and indorsements to Wells Fargo.
Moreover, it is widely recognized that an agent or servicer can enforce a note and mortgage on
behalf of its principal. See, e.g., Martins v. BAC Home Loans Servicing, L.P., 722 F.3d 249, 255 (5th Cir.
2013); see also In re Minbatiwalla, 424 B.R. 104, 108‐09 (Bankr. S.D.N.Y. 2010) (servicer has standing to
file proof of claim). It also is widely recognized, as discussed above, that a holder of a note can enforce
the note and mortgage even if it does not “own” the loan, and, of course, that the holder of a note
indorsed in blank does not have to fill in the blank with its own name in order to enforce it. Thus, why
would Wells Fargo’s defaulted document enforcement group be creating new assignments and adding
indorsements on a regular basis from itself to, effectively, itself? It would not need to. Similarly, why
would Mr. Kennerty’s group – Wells Fargo’s defaulted document group – on a regular basis be creating
new documents and adding indorsements from itself to true third parties for the third parties’ benefit?
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True third parties were not enforcing the documents; Wells Fargo was.21 It is more reasonable to infer
from Mr. Kennerty’s testimony that, instead, Wells Fargo was improving its own position by creating
new documents and indorsements from third parties to itself to ensure that it could enforce its claims.
Again, then, the burden should shift to Wells Fargo to show that it did not forge the blank ABN Amro
indorsement.
Wells Fargo has not carried that burden. To do so, it offered only Mr. Campbell’s testimony and,
through him, certain exhibits copied from Wells Fargo’s loan file. That testimony was not helpful to it.
Mr. Campbell was not involved in the administration of the Debtor’s loan until he became a potential
witness in 2013. Trial Tr. at 37. He was not involved in the preparation of Claim No 1‐2. Id. at 37. He
had nothing to say about the circumstances under which the blank ABN Amro indorsement appeared on
the Note attached to Claim No. 1‐2, with the exception that he located the earliest entry in the
electronic loan file where that version of the Note was recorded, pulled up its image and compared it to
the original shown him by Wells Fargo’s counsel. Id. at 33, 36, 49‐50. He was offered, therefore, only to
qualify Wells Fargo’s proposed exhibits, copied from Wells Fargo’s loan file, as falling within Fed. R. Evid.
803(6)’s business records exception to a hearsay objection under Fed. R. Evid. 802 and to testify that a
copy of the Note with the blank ABN Amro indorsement appears in Wells Fargo’s electronic records
before the preparation of Wells Fargo’s initial proof of claim in this case.
As noted above, the Debtor objected to Mr. Campbell’s testimony to the extent that it was
intended to establish a business records exception to Fed. R. Evid. 802. Because the loan file described
by Mr. Campbell was an electronic record22 and thus potentially easily alterable, the Debtor contended

21

Conceivably, moreover, there was such a third party here – Freddie Mac, which Wells Fargo and Freddie Mac
each claimed was the owner of the loan – yet there was no assignment or indorsement from Wells Fargo to or
from Freddie Mac or any other legally effective evidence of transfer to or from it.
22

In fact, Mr. Campbell testified that Wells Fargo had two electronic records systems: a “mortgage servicing
platform” and the “imaging system of record.” Trial Tr. at 40‐1. Although it is not clear how the two systems were
integrated, it appears that the loan file that Mr. Campbell accessed was the “imaging system.” Id. at 13‐16, 21.
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that (i) for Mr. Campbell to be a “qualified witness” under Fed. R. Evid. 803(6)(D), or (ii) to establish, for
purposes of Fed. R. Evid. 803(6)(E), that neither the possible source of information in the file nor other
circumstances indicate a lack of trustworthiness, Wells Fargo would have to show at least how data is or
can be inserted into the file and that such procedure has built‐in safeguards to ensure accuracy and
identify errors. See Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534, 557‐58 (D. Md. 2007); In re Vee
Vinhnee, 336 B.R. 437, 445‐46 (B.A.P. 9th Cir. 2005); In re Vargas, 396 B.R. 511, 518‐19 (Bankr. C.D. Cal.
2008). The Vee Vinhnee court stated that the foregoing showing should include “details regarding
computer policy and system control procedures, including control of access to the database, control of
access to the program, recording and logging in of changes, backup practices, and audit procedures to
assure the continuing integrity of the records.” 336 B.R. at 446‐47.
In large measure, Mr. Campbell was not up to that task (and Wells Fargo offered no other
evidence to meet that standard, were the Court to impose it). Mr. Campbell did not know whether
there was any person overseeing the accuracy of how the records in the system were stored and
maintained. Id. at 32, 40, 42‐3. He did not know who controlled access to the system or the procedure
for limiting access, except to say “[A]ccess is granted as needed.” Id. at 40‐1. He did not know of any
procedures for backing up or auditing the system. Id. at 42. He stated, “I am not a technology person”
and was not able to answer what technology ensures the accuracy of the date and time stamping of the
entry of documents into the imaging system. Trial Tr. at 22. In his deposition, he testified that he did
not know whether the dates and times of the entry of documents in the system could be changed, but
at trial he stated that, after his deposition, “I attempted to look into this, and, to my knowledge, I am
not aware of any way to change or remove attachments into the imaging system,” id. at 43, which, given
his general lack of knowledge about how the system works and failure to explain the basis for his
assertion, did not inspire confidence.
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Mr. Campbell also undermined his credibility when he supported his statement that he is a
custodian of Wells Fargo’s electronic record files by stating, “I review and maintain them, yes,” id. at 38,
a remarkable contention in light of his other testimony discussed above. And, indeed, it became clear
when pressed on this issue that Mr. Campbell was not using the word “maintain” in its normal sense of
ensuring that the system runs properly or even of auditing it by monitoring its inputs and outputs , but,
rather, simply that he “asserts” its accuracy: “I review and maintain that they’re accurate, yes. . . . I
have the ability to access and maintain records. I can upload documents into an imaging system.” Id. at
38. That is (and his other testimony clearly corroborated this), Mr. Campbell vouched for the system
based only on the facts that he and other people associated with Wells Fargo regularly use it and he can
find documents on it that match originals that counsel has shown him, id. at 33, 36, although he does
not know who originated them and put them there and how, and perhaps exactly when, they were put
there. Id. at 39‐40, 43‐5.
Nevertheless, Wells Fargo did not have to meet the heightened standard asserted by the Debtor
for admission of electronic records under Fed. R. Evid. 803(6). In the Second Circuit, application of the
business records exception, including to electronic records, requires only that a qualified witness testify
that the document was kept in the course of a regularly conducted business activity and that the making
of such record was the regular practice of that activity. United States v. Komasa, 767 F.3d 151, 156 (2d
Cir. 2014);23 United States v. Williams, 205 F.3d 23, 34 (2d Cir. 2000), cert. denied, 531 U.S. 885 (2000).
To be “qualified,” the witness need not have personal knowledge of the actual creation of the
documents. Id. And “[u]sing an ‘automated process’ to compile the records in question [electronic loan
files] does not render the documents inadmissible;” only regular use in reliance on the records’ accuracy
is required. Komasa, 767 F.3d at 156; see also In re Enron Creditors Recovery Corp., 376 B.R. 442, 454

23

Komasa primarily analyzed admissibility under Fed. R. Evid. 902(11), 767 F.3d at 156, but the courts have applied
an essentially identical approach to that Rule and Fed. R. Evid. 803(6). 5 Weinstein & M. Berger, Weinstein’s
Federal Evidence § 900.06[2][a] (2014) (“Weinstein’s Federal Evidence”).
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(Bankr. S.D.N.Y. 2007) (“A business record may include data stored electronically and later printed out
for presentation in court, as long as the original computer data compilation was prepared pursuant to a
business duty in accordance with regular business practice. . . . Moreover, if employees regularly
retrieve data from the entity’s computer system and rely on such information for commercial purposes,
they bear sufficient indicia of trustworthiness.”) (internal citations omitted); In re Lo Sia, 2013 Bankr.
LEXIS 3559, at *16‐18 (Bankr. D. N.J. Aug. 27, 2013); 5 Weinstein’s Federal Evidence § 900.07[1][b][i] (“a
company’s trust in its computer records for routine business decisions is strong circumstantial evidence
of the records’ reliability”). Moreover, because of the general trustworthiness of such records and a
policy favoring the admission of evidence with any probative value, the business records exception has
been construed generously. United States v. Williams, 205 F.3d at 34 (“We have stated that Rule 803(6)
‘favors the admission of evidence rather than its exclusion if it has any probative value at all.’”) (quoting
In re Ollag Constr. Equip. Corp., 665 F.2d 43, 46 (2d Cir. 1981)); In re Enron Creditors Recovery Corp., 376
B.R. at 444‐45.
Here, Mr. Campbell credibly testified that Wells Fargo widely and regularly used its electronic
imaging system, Trial Tr. at 13‐15, 17, and that he was sufficiently familiar with it to use it himself on a
regular basis. Id. at 15‐16, 52‐3. He also testified that generally documents were entered into the
system substantially contemporaneously with their receipt or preparation. Id. at 16‐17, 20‐1. Mr.
Kennerty corroborated Wells Fargo’s reliance on regularly kept loan files, Dep. Tr. at 73‐4, 118‐19, 148‐
49, 150 and 154, which is certainly reasonable considering that such files may be used to administer and
enforce a large number of loans. Accordingly, the Debtor’s objection to the admission of Mr. Campbell’s
testimony and Wells Fargo’s proposed exhibits A through G should be overruled and those exhibits
admitted into evidence.
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This of course leaves open whether, in the light of Mr. Campbell’s testimony and Wells Fargo’s
Exhibits A through G, as well as the other evidence admitted suggesting forgery, Wells Fargo has carried
its burden to substantiate the authenticity of the blank ABN Amro indorsement.
The evidence ultimately is not helpful to Wells Fargo. As noted above and acknowledged by
both Mr. Campbell and Wells Fargo’s counsel, the primary purpose of his testimony was to show that
the image of the version of the Note bearing the blank Wells Fargo indorsement appears in the loan file
before the preparation of either of the two proofs of claim filed by Wells Fargo in this case. Trial Tr. at
49‐50 (Mr. Campbell: “I was looking for the earliest copy of the note that had all the endorsements on it
and that took me back to the [sic] December 28th of 2009.”); id. at 68 (Mr. Dunn: “[T]he question is
whether the note in that form was in the possession of Wells Fargo prior to the time the amended proof
of claim, or the original proof of claim, was filed, so the screenshot and the fact that it does appear and
the witness was able to view it and verify it as an entry on the date identified back in 2009 is an indicator
that it was, in fact, so indorsed.”).24 See also Wells Fargo Ex. G, the index to Wells Fargo’s electronic loan
file, at 6 of 10 (showing the December 28, 2009 entry of a “Note,” which Mr. Campbell testified was the
first appearance in the file of the version of the Note with the blank ABN Amro indorsement).
That fact, however, at best merely muddies the picture. As stated by Mr. Campbell in ¶ 1 of his
Affidavit, dated July 2, 2013 (“Campbell Aff.”), which, pursuant to the Court’s direction was submitted in
lieu of his direct testimony, “In February 2007 certain rights in and with respect to the loan at issue in
this proceeding were transferred to Wells Fargo. . . . The transfer of the Note and Mortgage to Wells

24

Mr. Dunn also argued that Mr. Kennerty’s testimony about his indorsement team only “relates to endorsements
by Wells Fargo,” Trial Tr. at 115 (emphasis added), not to Wells Fargo, but Wells Fargo offered no evidence to
support this contention, which has been dealt with above.
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Fargo in February 2007 was reflected in Wells Fargo’s computerized business records, accessible on an
‘AQN1’ screen, which reflects Wells Fargo’s acquisition of the loan.”25
It is apparent from Mr. Campbell’s testimony, though, that at that time Wells Fargo did not have
the original of the Note that bore the blank ABN Amro indorsement, and that it received, at best, only
the Note with just the special indorsement from Mortgage Factory Inc. to ABN Amro:
When the mortgage loan was transferred to Wells Fargo, copies of the origination file
were provided to Wells Fargo, and were recorded in its data system. This file included a
copy of the Note containing an endorsement from Mortgage Factory to ABN Amro,
[which] was recorded in Wells Fargo’s imaging system. A copy of this version of the
Note was placed into Wells Fargo’s system on March 26, 2007 and remains accessible to
the present.

Id. ¶ 2. What Mr. Campbell avoids saying here (but is clear from his admission during the evidentiary
hearing that the first time the Note with the blank ABN Amro indorsement appears in Wells Fargo’s
records is December 28, 2009 (Trial Tr. at 49‐50)), is that when the loan was transferred to Wells Fargo,
Wells Fargo did not receive the Note with the blank indorsement, only the Note with a special
indorsement that Wells Fargo could not enforce.26
Apparently, Mr. Campbell’s reference in ¶ 2 of his Affidavit to the “origination file” was intended
to provide a rationale for why an allegedly outdated copy of the Note was the only version logged into
Wells Fargo’s records between the transfer of the loan to it and December 28, 2009, the date identified
by Mr. Campbell as the first appearance in the file of the enforceable version with the blank ABN Amro

25

Exhibit A to the Campbell Aff., gives the date of the transfer as June 21, 2007, in fact, not February 2007, but
Exhibit B to the Campbell Aff., which consists of a “hello” letter from Wells Fargo to the Debtor, dated February 3,
2007, states that “As of February 16, 2007, Washington Mutual will transfer the servicing of your mortgage loan to
Wells Fargo Home Mortgage, a division of Wells Fargo Bank, N.A.” Both of these exhibits are internal Wells Fargo
documents; it is worth reiterating that there is no document in the record that was executed by or comes from
Washington Mutual Bank, FA evidencing transfer of the Note and Deed of Trust, or servicing rights and
responsibilities related thereto, to Wells Fargo.
26

Mr. Campbell refers to this document as a “copy,” which suggests that Wells Fargo never held an original of the
Note with only the special indorsement, but he offered no basis for that characterization. Everything in the image
file is a copy, an image, including the later appearance, on December 28, 2009 of the version of the Note with the
blank indorsement.
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indorsement. Mr. Campbell’s basis for stating that the Note without the blank indorsement was part of
the “origination file” is shaky, however. The index of documents entered into Wells Fargo’s electronic
file for this loan, attached as Exhibit G to the Campbell Aff., does designate, at page 9 of 10, a 51‐page
batch of documents logged in on March 27, 2007 as “Origination;” however, the Note (presumably with
only the special indorsement) is separately logged in on that date solely as a “Note.” Ex. G, at 9 of 10.
Moreover, in addition to the fact that the specially indorsed version of the Note appears on its
own in the file on March 27, 2007, and not as part of an “origination file,” Wells Fargo has offered no
explanation, let alone evidence, of who else, if not Wells Fargo, held the original of the Note with the
blank ABN Amro indorsement before December 28, 2009, if, in fact, such a version then existed. The file
provided by the transferor should have included it, if it did exist during that period, because Washington
Mutual Bank, FA would not have been able to enforce the Note, either, without the blank indorsement,
and the Assignment of Deed of Trust attached to the proofs of claim states that both the Note and Deed
of Trust were transferred to MERS as nominee for Washington Mutual Bank, FA on June 20, 2002,
effective November 16, 2001. In other words, why would only an outdated and unenforceable version
of the Note have been logged in by Wells Fargo when it took over the file in February 2007 if the only
enforceable version of the Note had in fact existed at that time (and should have existed since 2002)?
The far more likely inference, instead, is that when the loan was transferred to Wells Fargo, the Note
with the blank ABN Amro indorsement did not exist.
Why would the Note with the blank ABN Amro indorsement have appeared in Wells Fargo’s file
only on December 28, 2009, twenty‐two months later? Wells Fargo has not provided an explanation,
supported by evidence, replying only that the question is irrelevant. All that matters, Wells Fargo
contends, is that the enforceable document was imaged into its records before the Debtor’s counsel
started raising questions about Claim No 1‐1. What is, in fact, at least equally pertinent, however, is that
the loan went into default well before the appearance of the blank‐indorsed Note in the file. Thus,
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Wells Fargo would at that time have started to focus on the enforcement of its rights; thus the “default
documents” team would then have become involved; thus, recognizing the absence of an enforceable
Note, someone on Wells Fargo’s behalf responsible for enforcement should then, consistent with Mr.
Kennerty’s testimony, have seen fit to add the necessary indorsement.
In fact, the loan went into default twice – first in October, 2007 (see Ex. C to Campbell Aff.,
consisting of an October 15, 2007 default letter from Wells Fargo to the Debtor) and then in November
2008. Fairly soon after the first default, the parties entered into a Loan Modification agreement, on
February 11, 2008. Campbell Aff. ¶ 6. The Debtor then defaulted under the loan modification
agreement, however, starting in November, 2008, and remained in default thereafter, making only
sporadic payments. Id. ¶¶ 7‐8. It appears both from several entries on Exhibit G to the Campbell Aff.
and the Debtor’s testimony that workout discussions continued between Wells Fargo and its counsel, on
the one hand, and the Debtor, on the other, after this second default, including until shortly before the
Debtor commenced her bankruptcy case. Ex. G at 2 of 10; Trial Tr. at 100‐101. It is reasonable to
assume from the Debtor’s testimony, however, that during this period she appeared less likely to be
able to perform a new loan modification agreement that would be acceptable to Wells Fargo (she
acknowledged that her financial condition worsened, she moved out of the Property, and there was
storm damage to it during that period, Trial Tr. at 99‐100), and that those responsible for enforcing the
loan would then have seen the need for a blank indorsement on the Note and had it forged.
It is not conclusively proven that this is what happened, but, as discussed above, in the light of
the evidence submitted by the Debtor Wells Fargo has the burden to show that the indorsement was
genuine, and its only argument, based on the timing of the appearance of the blank‐indorsed Note in
the file record, does not address the reasonable contrary inference that Wells Fargo forged it when the
Debtor became seriously in default. Nor is there any evidence that anyone at ABN AMRO caused the
original of the Note to be stamped and signed with the blank indorsement, nor any evidence that
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anyone from Washington Mutual Bank, FA or MERS on its behalf held that version, let alone forwarded
it to Wells Fargo after Wells Fargo took over the loan in February 2007. Wells Fargo has not satisfied its
burden.
Finally it is also worth noting that, unless the Debtor successfully invokes a separate power to
transfer the Property free and clear, the Property is still encumbered by the Deed of Trust assigned to
MERS as nominee for Washington Mutual Bank, FA, even if Wells Fargo has not sought to independently
rely on it or the Assignment of Mortgage; in other words, there is a serious limitation to the notion that
the Debtor now has a “free house.” On the other hand, there are certain bare minimums to proving
one’s claim. The failure to timely file a claim in this case would have precluded the enforcement of an
otherwise allowable claim against the Debtor, notwithstanding the Debtor’s receipt of the money that
formed the ultimate basis for the claim. Wells Fargo’s failure to establish that it is the holder of the
Note similarly requires the Claim Objection to be granted and Claims 1‐2 and 1‐1 disallowed.
Conclusion
For the foregoing reasons, the Claim Objection is granted. Counsel for the Debtor should submit
a proposed order to chambers consistent with this Memorandum of Decision.
Dated: White Plains, New York
January 28, 2015
/s/ Robert D. Drain ______________
United States Bankruptcy Judge
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-ooOooPlaintiff, a homeowner and borrower, sued the defendant financial institution for
wrongs allegedly committed in connection with a nonjudicial foreclosure sale of his
residence. Plaintiff’s main theory was that the financial institution did not own his note
and deed of trust and, therefore, lacked the authority to foreclose under the deed of trust.

The financial institution convinced the trial court that (1) it was, in fact, the
beneficiary under the deed of trust, (2) a properly appointed substitute trustee conducted
the foreclosure proceedings, and (3) the plaintiff lacked standing to claim the foreclosure
was wrongful. The financial institution argued its chain of title to the deed of trust was
established by facts stated in recorded assignments of deed of trust and a recorded
substitution of trustee. The trial court took judicial notice of the recorded documents.
Based on these documents, the court sustained a demurrer to some of the causes of action
and granted summary judgment as to the remaining causes of action. On appeal, plaintiff
contends he has standing to challenge the foreclosure and, furthermore, the judicially
noticed documents do not establish the financial institution actually was the beneficiary
under the deed of trust. We agree.
As to standing, the holding in Yvanova v. New Century Mortgage Corp. (2016) 62
Cal.4th 919 (Yvanova) clearly establishes plaintiff has standing to challenge the
nonjudicial foreclosure on the ground that the foreclosing party lacked the authority to
initiate the foreclosure because it held no beneficial interest under the deed of trust.
As to establishing facts by judicial notice, it is well recognized that courts may
take notice of the existence and wording of recorded documents, but not the disputed or
disputable facts stated therein. (Yvanova, supra, 62 Cal.4th at p. 924, fn. 1; Herrera v.
Deutsche Bank National Trust Co. (2011) 196 Cal.App.4th 1366, 1375 (Herrera).)
Under this rule, we conclude the facts stated in the recorded assignments of deed of trust
and the substitution of trustee were not subject to judicial notice. Therefore, the financial
institution did not present evidence sufficient to establish its purported chain of title to the
deed of trust. Consequently, the financial institution failed to show it was the owner of
the deed of trust and had the authority to foreclose on plaintiff’s residence.
We therefore reverse the judgment and remand for further proceedings.

2.

FACTS
The Loan and Deed of Trust
On April 19, 2005, plaintiff Fred Guliex (Borrower) purchased real property
located on Judith Avenue in Arvin, California (the residence). He financed the purchase
of the residence by obtaining a $156,000 loan from Long Beach Mortgage Company.
The loan documents included a note and a deed of trust, both of which were dated June
21, 2005. In the deed of trust, Borrower granted Long Beach Mortgage Company, a
Delaware corporation with an address in Anaheim, a security interest in the residence as
collateral for the loan. The deed of trust was recorded on June 30, 2005, in the official
records of Kern County.
The deed of trust named Long Beach Mortgage Company as both the beneficiary
and the trustee. Paragraph 20 of the deed of trust stated the note together with the deed of
trust could be sold one or more times without prior notice to Borrower and, as a result of
such a sale, the loan servicer might change. Paragraph 24 of the deed of trust addressed
substitute trustees by stating “Lender, as its option, may from time to time appoint a
successor trustee to any Trustee appointed hereunder by an instrument executed and
acknowledged by Lender and recorded in the office of the Recorder of the county in
which the [residence] is located.” Paragraph 24 also stated “the successor trustee shall
succeed to the title, powers and duties conferred upon the Trustee herein and by
Applicable Law.”
2008 Seizure of Washington Mutual Bank
Washington Mutual Bank is described in documents presented in this case as the
successor in interest of Long Beach Mortgage Company, the original lender. The record
does not show how Washington Mutual Bank became Long Beach Mortgage Company’s
successor. For instance, the record does not describe (1) an assignment of assets from
Long Beach Mortgage Company to Washington Mutual Bank, (2) a corporate acquisition

3.

of Long Beach Mortgage Company by Washington Mutual Bank, or (3) a merger of that
resulted in Washington Mutual Bank being the surviving entity.
The report of the loan auditor retained by Borrower and included in the appellate
record refers to the seizure of Washington Mutual Bank by federal regulators and a deal
to sell the bulk of its operations to JPMorgan Chase. The report and the remainder of the
appellate record provides few details about the seizure and the transfer of Washington
Mutual Bank’s assets, but published cases describe those events. (See Glaski v. Bank of
America (2013) 218 Cal.App.4th 1079, 1085 (Glaski); Jenkins v. JPMorgan Chase Bank,
N.A. (2013) 216 Cal.App.4th 497, 504, disapproved on another ground in Yvanova,
supra, 62 Cal.4th at p. 939, fn. 13.) We note that (1) the United States Office of Thrift
Supervision seized Washington Mutual Bank in September 2008; (2) the Federal Deposit
Insurance Corporation (FDIC) acted as receiver; and (3) unspecific assets and liabilities
were sold by the FDIC to JPMorgan Chase Bank, N.A. (Glaski, supra, at p. 1085.) As in
Glaski, it is possible, though not certain, that JPMorgan Chase Bank acquired Borrower’s
deed of trust when it purchased assets of Washington Mutual Bank from the FDIC.
(Ibid.)
2009 Default
Borrower defaulted on his loan payments in 2009. During his deposition,
Borrower testified he called Chase to ask about a loan modification even though he had
been making payments to Chase regularly. Borrower said he was told that Chase would
modify the loan, but he needed to be three months behind. Borrower testified, “I got
three months behind, and then they started—I got stacks of paper this high. They started
that modification, and it never got anyplace. That’s—that’s how I got in this situation.”
It appears that Borrower did not resume making payments under the loan.

4.

2011 Documents
On July 26, 2011, three documents relating to the deed of trust were recorded in
the official records of Kern County. The documents were stamped with consecutive
documents numbers, from which we infer the sequence of their recording.
The first document recorded was an assignment of deed of trust dated July 25,
2011, which stated JPMorgan Chase Bank, National Association, successor in interest to
Washington Mutual Bank, successor in interest to Long Beach Mortgage Company,
granted, assigned and transferred to JPMorgan Chase Bank, National Association all
beneficial interest under the deed of trust together with the notes or notes secured by the
deed of trust.
The second document was a substitution of trustee dated July 25, 2011, that stated
California Reconveyance Company was substituted for the original trustee, Long Beach
Mortgage Company. The substitution of trustee also stated the “undersigned” was the
present beneficiary under the deed of trust. It was signed by an officer of JPMorgan
Chase Bank, National Association, successor in interest to Washington Mutual Bank,
successor in interest to Long Beach Mortgage Company.
The third document was a notice of default and election to sell under deed of trust
that stated the residence was in foreclosure because Borrower was behind on his
payments and listed the past due amount as $38,616.91. The notice of default was signed
and recorded by California Reconveyance Company, as trustee. A declaration of
compliance with Civil Code section 2923.5, subdivision (b) was attached to the notice of
default. The declaration was signed by Clement J. Durkin for JP Morgan Chase Bank,
National Association and stated the borrower had been contacted to discuss his financial
situation and to explore the options for avoiding foreclosure.
Over three months later, on October 27, 2011, California Reconveyance Company
recorded a notice of trustee’s sale. The notice stated Borrower was in default under the
deed of trust and estimated the amount of unpaid balance and other charges at
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$196,269.23. The notice stated a public auction of the residence would be held on
November 23, 2011, in Bakersfield.
2012 Bankruptcy
The trustee’s sale scheduled for November 2011 was not held. Borrower asserts
that he filed a Chapter 13 bankruptcy in 2012 after months of unsuccessful attempts to
modify the loan. Exactly when Borrower’s bankruptcy proceeding was concluded is not
disclosed in the appellate record.
2013 Documents
On August 26, 2013, California Reconveyance Company recorded a second notice
of trustee’s sale. The notice stated Borrower was in default under the deed of trust and
estimated the amount of unpaid balance and other charges at $218,300.83. The notice
stated a public auction of the residence would be held on September 18, 2013, in
Bakersfield.
A “California Assignment of Deed of Trust” dated September 14, 2013, was
recorded in Kern County on November 15, 2013. It stated JPMorgan Chase Bank,
National Association, granted, sold, assigned, transferred and conveyed unto PennyMac
Mortgage Investment Trust Holdings I, LLC, all beneficial interest under the deed of
trust.
On November 20, 2013, the residence was sold by California Reconveyance
Company at a trustee’s sale. On November 22, 2013, the Kern County AssessorRecorder recorded a trustee’s deed upon sale stating California Reconveyance Company
as trustee of the deed of trust granted and conveyed all right, title and interest in the
property to PennyMac Holdings, LLC (PennyMac). The trustee’s deed upon sale stated
(1) a default occurred, a notice of default and election to sell was recorded, and the
default still existed at the time of the trustee’s sale; (2) the trustee, in exercise of its
powers under the Deed of Trust, sold the property at public auction on November 20,
2013; and (3) the grantee, PennyMac, being the highest bidder at the sale, “became the
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purchaser of said property for the amount bid being $126,000.00 in lawful money of the
United States, or by credit bid if the Grantee was the beneficiary of said Deed of Trust at
the time of said Trustee’s Sale.”
Borrower testified that before the trustee’s sale, he had received a paper from
Chase stating bidding at the sale would start at $60,000. In Borrower’s opinion, the
property was worth approximately $80,000 in November 2013.
The day after the trustee’s sale, a “Corporate Assignment of Deed of Trust” was
signed by a vice president of JPMorgan Chase Bank, National Association. The
assignment was dated November 21, 2013, and stated JPMorgan Chase Bank, National
Association, granted, sold, assigned, transferred and set over the deed of trust without
recourse, representation or warranty, together with all right, title and interest secured by
the deed of trust, to PennyMac. The corporate assignment was recorded on November
22, 2013, immediately before the trustee’s deed upon sale was recorded.
PROCEEDINGS
In December 2013, Borrower filed this lawsuit against PennyMac, PennyMac
Loan Services, and California Reconveyance Company. In August 2014, Borrower filed
a first amended complaint, which is the operative pleading in this appeal and contains
headings for five causes of action. All five causes of action are based on or related to
Borrower’s basic position that the November 2013 foreclosure sale was illegal.
Borrower alleged Long Beach Mortgage Company never sold, transferred or
granted the deed of trust and note to PennyMac and, thus, PennyMac “is merely a thirdparty stranger to the loan transaction.” Borrower also alleged that PennyMac actually has
no secured or unsecured right, title or interest in the note and deed of trust and has no
right to collect mortgage payments or demand mortgage payments. Borrower specifically
disputed the validity of the assignment recorded in July 2011 and the two assignments
recorded in November of 2013. In Borrower’s view, PennyMac must establish a
complete and unbroken chain of title from the origination of the loan to the transaction
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that established PennyMac’s purported ownership of the deed of trust. Borrower also
alleged illegal “robodocs” were used in connection with the foreclosure and the loan and
deed of trust had been fully satisfied prior to the foreclosure sale.
In September 2014, PennyMac filed a demurrer to the amended complaint.
PennyMac argued that Borrower lacked standing to challenge its authority to foreclose
and failed to allege facts showing prejudice or the ability and willingness to tender
payment of the debt.
The trial court sustained the demurrer as to three of the five causes of action
alleged in the amended complaint. The trial court concluded Borrower lacked standing to
challenge the foreclosure and PennyMac’s chain of title was perfected.
In August 2015, PennyMac filed a motion for summary judgment, contending that
Borrower could not establish one or more of the elements of his fourth and fifth causes of
action. The trial court agreed and granted the motion. As a result of the summary
judgment and the order sustaining the demurrer, the entire case was resolved without a
trial.
DISCUSSION
I.

DEMURRERS
A.

Standard of Review
1.

Stating a Cause of Action under Any Legal Theory

Appellate courts independently review an order sustaining a general demurrer and
make a de novo determination of whether the pleading alleges facts sufficient to state a
cause of action under any legal theory. (McCall v. PacifiCare of Cal., Inc. (2001) 25
Cal.4th 412, 415.) The demurrer is treated as admitting all material facts properly
pleaded, but does not admit the truth of contentions, deductions or conclusions of law.
(City of Dinuba v. County of Tulare (2007) 41 Cal.4th 859, 865.)
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2.

Rule Prohibiting “Speaking” Demurrers

A corollary of the rule that a demurrer admits all material facts properly pleaded is
the principle that a defendant may not offer evidence of additional facts to support a
demurrer. Our Supreme Court has stated “facts have no place in a demurrer.”
(Bainbridge v. Stoner (1940) 16 Cal.2d 423, 431.) Demurrers supported by evidence are
referred to as “speaking” demurrers and usually are improper. (See Mohlmann v. City of
Burbank (1986) 179 Cal.App.3d 1037, 1041, fn. 2; 5 Witkin, Cal. Procedure (5th ed.
2008) Pleading, § 948, p. 364 [“the ‘speaking demurrer’ (one that contains factual
matters) is not recognized in this state”].)
3.

Judicial Notice and Its Limitations

The general rule against speaking demurrers is subject to an explicit statutory
exception. The grounds for a demurrer may be based on the face of the complaint or
“any matter of which the court is required to or may take judicial notice.” (Code Civ.
Proc., § 430.30, subd. (a); see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) Thus, a court
considering a demurrer may take judicial notice of the existence, content and authenticity
of public records and other specified documents. (Mangini v. R.J. Reynolds Tobacco Co.
(1994) 7 Cal.4th 1057, 1063, overruled on other grounds in In re Tobacco Cases II
(2007) 41 Cal.4th 1257, 1262.) However, courts do not take judicial notice of the truth of
the factual matters asserted in those documents. (Ibid.)
The application of these principles defining the scope of judicial notice is
important to the outcome of this appeal. Their application is illustrated by a case where
the trial court took judicial notice of various recorded documents—specifically, a deed of
trust, two assignments of the deed of trust, two substitutions of trustee, and a notice of
default and election to sell under the deed of trust. (Poseidon Development, Inc. v.
Woodland Lane Estates, LLC (2007) 152 Cal.App.4th 1106, 1116.) The appellate court
stated:
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“[T]he fact a court may take judicial notice of a recorded deed, or similar
document, does not mean it may take judicial notice of factual matters
stated therein. [Citation.] For example, the First Substitution [of Trustee]
recites that Shanley ‘is the present holder of beneficial interest under said
Deed of Trust.’ By taking judicial notice of the First Substitution, the court
does not take judicial notice of this fact, because it is hearsay and it cannot
be considered not reasonably subject to dispute.” (Id. at p. 1117.)
Similarly, in Herrera, supra, 196 Cal.App.4th 1366, the court concluded a
substitution of trustee stating the bank in question was the present beneficiary under the
deed of trust did not establish the bank was the beneficiary because the statement was
hearsay and the fact was disputed. (Id. at p. 1375.) The court also stated:
“Nor does taking judicial notice of the assignment of deed of trust establish
that the Bank is the beneficiary under the 2003 deed of trust. The
assignment recites that JPMorgan Chase Bank, ‘successor in interest to
WASHINGTON MUTUAL BANK, SUCCESSOR IN INTEREST TO
LONG BEACH MORTGAGE COMPANY’ assigns all beneficial interest
under the 2003 deed of trust to the Bank. The recitation that JPMorgan
Chase Bank is the successor in interest to Long Beach Mortgage Company,
through Washington Mutual, is hearsay. Defendants offered no evidence to
establish that JPMorgan Chase Bank had the beneficial interest under the
2003 deed of trust to assign to the Bank. The truthfulness of the contents of
the assignment of deed of trust remains subject to dispute [citation], and
plaintiffs dispute the truthfulness of the contents of all of the recorded
documents.” (Ibid.; see Yvanova, supra, 62 Cal.4th at p. 924, fn. 1)
To complete our overview of judicial notice, we recognize the rule that courts do
not judicially notice the truth of factual matters asserted in documents is subject to a
narrow exception. Evidence Code section 622 provides: “The facts recited in a written
instrument are conclusively presumed to be true as between the parties thereto, or their
successors in interest; but this rule does not apply to the recital of a consideration.” (See
Satten v. Webb (2002) 99 Cal.App.4th 365, 375 [recitals in exhibits attached to
complaint].) Of course, a party must establish that it actually is a successor in interest
before the conclusive presumption applies.
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B.

PennyMac’s Demurrer and Borrower’s Standing
1.

The Demurrer and the Trial Court’s Ruling

PennyMac’s demurrer argued Borrower lacked standing to challenge PennyMac’s
authority to foreclose. The section of PennyMac’s brief arguing Borrower lacked
standing to challenge the foreclosure relied on cases where the foreclosure process was
underway, but no trustee’s sale had been completed. (See Gomes v. Countrywide Home
Loans, Inc. (2011) 192 Cal.App.4th 1149.) Extrapolating from the preforeclosure cases,
PennyMac argued Borrower could not challenge the completed foreclosure and, thus, the
entire action was subject to demurrer without leave to amend.
The trial court was convinced by PennyMac’s arguments about standing. The
minute order stated Borrower lacked standing to challenge the nonjudicial foreclosure
process, the securitization process, and the assignment of the promissory note because
(1) Borrower did not dispute the underlying debt and (2) he failed to allege tender or the
ability to tender. As to Borrower’s curing these defects by amendment, the court stated
Borrower “does not seem to be able to do so, since the chain of title of PennyMac is
perfected.” (Capitalization omitted.)
2.

Borrower’s Standing Argument

Borrower’s opening brief contains a heading asserting the trial court erred in
granting summary judgment to PennyMac because he had standing to challenge the
assignments of the deed of trust. PennyMac’s appellate brief suggests this court should
treat Borrower as having waived challenges to the demurrer because those specific
challenges were not adequately raised and briefed.
We reject PennyMac’s suggestion and conclude Borrower has raised the question
of his standing to challenge PennyMac’s right to foreclose. Borrower, who was
representing himself in this proceeding during briefing, might have used the term
“summary judgment” in the heading of his brief in a nontechnical way to mean the
judgment entered without a trial (i.e., summarily) rather than with the intention of
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restricting his argument solely to the order granting the motion for summary judgment.
This interpretation is consistent with Borrower’s statement that his “appeal is from the
final judgment.” It also is consistent with the first paragraph on page 12 of Borrower’s
opening brief, where he (1) asserted the trial court erred in sustaining the demurrer as to
three causes of action on the ground he lacked standing and (2) specifically (and
correctly) argued the court could not know the chain of title of PennyMac was perfected.
Therefore, reading Borrower’s appellate briefs as a whole, we conclude he adequately
raised the standing issue for purposes of challenging both the demurrer and the summary
judgment.
3.

The Law of Borrower Standing

PennyMac’s demurrer and the trial court’s ruling on that demurrer were made
before the California Supreme Court addressed “[u]nder what circumstances, if any, may
the borrower challenge a nonjudicial foreclosure on the ground that the foreclosing party
is not a valid assignee of the original lender.” (Yvanova, supra, 62 Cal.4th at p. 928.)
Our high court decided that question as follows:
“We conclude a home loan borrower has standing to claim a nonjudicial
foreclosure was wrongful because an assignment by which the foreclosing
party purportedly took a beneficial interest in the deed of trust was not
merely voidable but void, depriving the foreclosing party of any legitimate
authority to order a trustee’s sale.” (Id. at pp. 942-943.)
The court in Yvanova also considered whether a borrower must show prejudice
when it addressed the defendants’ argument that an allegedly invalid assignment leading
to a foreclosure by an unauthorized party causes no harm or prejudice to a borrower in
default of a loan because the actual holder of the beneficial interest under the deed of
trust could have foreclosed on the property. (Yvanova, supra, 62 Cal.4th at p. 937.) The
court stated:
“As it relates to standing, we disagree with defendants’ analysis of
prejudice from an illegal foreclosure. A foreclosed-upon borrower clearly
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meets the general standard for standing to sue by showing an invasion of
his or her legally protected interests [citation]—the borrower has lost
ownership to the home in an allegedly illegal trustee’s sale.” (Ibid.)
The court also rejected the view that tender of the amount of the secured
indebtedness, or an excuse of tender, was needed to establish the borrower’s standing.
(Yvanova, supra, 62 Cal.4th at p. 929, fn. 4.)
4.

Application of Standing Principles to This Case

The trial court concluded Borrower lacked standing to challenge the nonjudicial
foreclosure and the assignment of the note and deed of trust to PennyMac. The court’s
minute order supported this conclusion by stating Borrower did not dispute the
underlying debt and failed to allege tender or the ability to tender. In Yvanova, our
Supreme Court unanimously rejected the argument that borrower standing required a
showing of prejudice and a tender of the balance due on the loan. (Yvanova, supra, 62
Cal.4th at pp. 929, fn. 4, 937.) Based on Yvanova, the order sustaining the demurrer to
the first three causes of action in Borrower’s amended complaint cannot be upheld due to
an absence of standing. Under Yvanova, Borrower has standing to challenge a
foreclosure by an unauthorized entity.
C.

Another Ground for the Demurrer—PennyMac’s Chain of Title
1.

Contentions and Trial Court’s Ruling

PennyMac’s demurrer argued Borrower’s amended complaint offered baseless
theories that attempted “to challenge PennyMac’s authority to foreclose, while at the
same time ignoring the valid chain of title leading up to the Trustee’s Sale.” Under
PennyMac’s view of the record, “there is a full chain of assignments of the Deed of Trust,
ending with the assignment to the foreclosing beneficiary PennyMac.”
Borrower opposed the demurrer by arguing that there were huge gaps in the chain
of title and PennyMac was a third party stranger to the secured debt. Borrower relied on
the rule that taking judicial notice of a document does not establish the facts asserted in
the document and argued the recorded assignments of deed of trust did not establish
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PennyMac was, in fact, the owner or holder of a beneficial interest in the deed of trust.
Borrower also cited Herrera to support his argument about the limits placed on judicial
notice.
The trial court reached the chain-of-title theory as an alternative ground for
sustaining the demurrer as to three causes of action. The court stated Borrower failed to
allege sufficient facts to constitute a violation of law, and seemed unable to do so,
because the chain of title of PennyMac was perfected. We disagree. As explained below,
the facts alleged in the amended complaint and the facts judicially noticeable do not
establish an unbroken or perfect chain of title from Borrower to PennyMac.
2.

The Links in PennyMac’s Purported Chain of Title

“Links” in a chain of title are created by a transfer of an interest in the underlying
property from one person or entity to another. An examination of each link in the
purported chain of title relied upon by PennyMac reveals that certain links were not
established for purposes of the demurrer. Our analysis begins with a description of each
link in the purported chain (and each related document, where known), beginning with
the husband and wife who sold the residence to Borrower and ending with the trustee’s
sale to PennyMac.
Link One-Sale: Clarence and Betty Dake sold the residence to Borrower pursuant
to a grant deed dated April 19, 2005, and recorded on June 30, 2005. The parties do not
dispute this transfer.
Link Two-Loan: Borrower granted a beneficial interest in the residence to Long
Beach Mortgage Company pursuant to a deed of trust dated June 21, 2005, and recorded
on June 30, 2005. The parties do not dispute this transfer.
Link Three-Purported Transfer: Long Beach Mortgage Company purportedly
transferred its rights to Washington Mutual Bank by means of a document or transaction
not identified in the appellate record. Also, the appellate record does not identify when
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the purported transaction occurred. Borrower disputes the existence of this and
subsequent transfers of the deed of trust.
Link Four-Purported Transfer: Washington Mutual Bank purportedly transferred
its rights to JPMorgan Chase Bank, National Association in an unidentified transaction at
an unstated time.
Link Five-Assignment: JPMorgan Chase Bank, National Association, successor in
interest to Washington Mutual Bank, successor in interest to Long Beach Mortgage
Company, purportedly transferred the note and all beneficial interest under the deed of
trust to “JPMorgan Chase Bank, National Association” pursuant to an assignment of deed
of trust dated July 25, 2011, and recorded on July 26, 2011.
Link Six(A)-Assignment: JPMorgan Chase Bank, National Association transferred
all beneficial interest in the deed of trust to PennyMac Mortgage Investment Trust
Holdings I, LLC pursuant to a “California Assignment of Deed of Trust” dated
September 14, 2013, and recorded on November 15, 2013.
Link Seven-Trustee’s Sale: California Reconveyance Company, as trustee under
the deed of trust, (1) sold the residence to PennyMac at a public auction conducted on
November 20, 2013, and (2) issued a trustee’s deed of sale dated November 21, 2013 and
recorded on November 22, 2013. PennyMac, the grantee under the deed upon sale, was
described in the deed as the foreclosing beneficiary.
Link Six(B)-Purported Assignment: The day after the trustee’s sale, JPMorgan
Chase Bank, National Association executed a “Corporate Assignment of Deed of Trust”
dated November 21, 2013, purporting to transfer the deed of trust without recourse to
PennyMac Holdings, LLC. The assignment was recorded November 22, 2013. This
assignment was signed (1) after JPMorgan Chase Bank, National Association had signed
and recorded the “California Assignment of Deed of Trust” described earlier as Link
Six(A) and (2) after the trustee’s sale was conducted on November 20, 2013.
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Consequently, it is unclear whether any interests were transferred by this “corporate”
assignment.
3.

Links Three and Four Are Missing from the Chain

The purported chain of title relied upon by PennyMac presents the following
questions: First, has it been established that Long Beach Mortgage Company transferred
the deed of trust to Washington Mutual Bank? Second, has it been established that
Washington Mutual Bank transferred the deed of trust to JPMorgan Chase Bank,
National Association? The answer to these questions is “no.” The record before this
court is insufficient to establish either of the transfers actually occurred.
This conclusion is compelled by the rules of law governing judicial notice, which
were discussed in part I.A.3, ante. The analysis adopted in Herrera is particularly apt
because that case also involved a loan made by Long Beach Mortgage Company that the
foreclosing entity asserted was owned subsequently by Washington Mutual Bank and its
successor in interest, JPMorgan Chase Bank. In Herrera, the bank foreclosing under a
2003 deed of trust relied on the recitations in a recorded assignment stating the assignor,
JPMorgan Chase Bank, was the successor in interest to Washington Mutual Bank, which
was the successor in interest to Long Beach Mortgage Company. (Herrera, supra, 196
Cal.App.4th at p. 1375.) The appellate court concluded that judicial notice of the
recorded assignment from JPMorgan Chase Bank to the foreclosing bank did not
establish that the foreclosing bank was the beneficiary under the 2003 deed of trust.
(Ibid.)
The Herrera decision was over three years old when PennyMac filed its demurrer.
Despite the fact that Borrower’s opposition papers cited the decision, neither PennyMac
nor the trial court referred to the case, much less explained why it was not controlling
authority. We conclude Herrera correctly applied an established rule of law against
taking judicial notice of facts asserted in a recorded document subject to judicial notice.
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Furthermore, that rule was confirmed in Yvanova when the California Supreme Court
determined the trial court properly took judicial notice of the recorded deed of trust,
assignment of the deed of trust, substitution of trustee, notices of default and of trustee’s
sale, and the trustee’s deed upon sale and then stated: “We therefore take notice of their
existence and contents, though not of disputed or disputable facts stated therein.”
(Yvanova, supra, 62 Cal.4th at p. 924, fn. 1, italics added.)
Based on Herrera and Yvanova, we conclude the recorded documents do not
establish that JPMorgan Chase Bank, National Association was the owner of the
beneficial interest in the deed of trust. It follows that the recorded documents do not
establish that PennyMac became the owner of any beneficial interest under the deed of
trust. These are the same conclusions this court reached in another case involving an
assignment by JPMorgan Chase Bank. (Glaski, supra, 218 Cal.App.4th at p. 1102.)
Restated in terms of the links described in part I.C.2, ante, PennyMac failed to establish
the third and fourth links in the chain of title upon which it relied.
4.

Problems with Link Six(A)

An additional break in the chain of title preceding the trustee’s sale is revealed by
the September 2013 “California Assignment of Deed of Trust” that identified “PennyMac
Mortgage Investment Trust Holdings I, LLC” as the assignee of all beneficial interest in
the deed of trust. In comparison, the name of the entity that purchased the residence at
the trustee’s sale by credit bidding $126,000 was given as “PennyMac Holdings, LLC.”
How do we know that the entity identified as “PennyMac Mortgage Investment
Trust Holdings I, LLC” in the assignment of deed of trust is the same entity subsequently
identified as “PennyMac Holdings, LLC” in the trustee’s deed? That information was
provided to the trial court in the second footnote of the memorandum of points and
authorities submitted by PennyMac in support of its demurrer. The footnote stated in
full: “PennyMac Mortgage Investment Trust Holdings I, LLC changed its name to
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PennyMac Holdings, LLC.” It is well established under California law that speaking
demurrers are improper. Accordingly, in sustaining the demurrer, the trial court should
not have relied on the footnote’s assertion of fact to establish a link in the chain of title
relied upon by PennyMac.
For purposes of the demurrer, the second attempted assignment by JPMorgan
Chase Bank, National Association, which was dated November 21, 2013, and named
“PennyMac Holdings, LLC” as the assignee should have been regarded as ineffective,
transferring nothing. A similar conclusion was reached by the Fourth District in
Sciarratta v. U.S. Bank National Assn. (2016) 247 Cal.App.4th 552 (Sciarratta), when it
considered two assignments to different assignees executed by JPMorgan Chase Bank, as
successor in interest to Washington Mutual Bank. (Id. at pp. 557, 562.) The court
concluded the borrower adequately alleged a second attempted assignment, which
occurred in November 2009, was void because “when Chase purported to assign
Sciarratta’s promissory note and deed of trust to Bank of America, Chase had nothing to
assign, having previously (in Apr. 2009) assigned the promissory notes and deed of trust
to Deutsche Bank.” (Id. at p. 563.) As a result, the court concluded the foreclosure by
Bank of America, the second assignee, was wrongful because Bank of America could not
have acquired any interest in the deed of trust pursuant to the second attempted
assignment. (Id. at p. 565.) Similarly, the November 21, 2013, assignment to
“PennyMac Holdings, LLC” must be regarded as void and ineffective for purposes of the
demurrer.
5.

Summary

The purported chain of title relied upon by PennyMac is missing more than one
link. Thus, the trial court erred in concluding the chain of title was perfected. It follows
that the order sustaining the demurrer cannot be upheld on the ground that the chain of
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title presented by PennyMac precludes Borrower from establishing elements of the first
three causes of action stated in his amended complaint.
D.

Tender and Prejudice
1.

Issue Not Resolved in Yvanova

Earlier we addressed whether Borrower’s failure to tender the full amount owed
on the debt secured by the deed of trust precluded him from having standing in this
lawsuit. Based on the holding in Yvanova, we concluded the failure to tender did not
deprive Borrower of standing. However, our Supreme Court explicitly identified the
scope of its decision:
“Our review being limited to the standing question, we express no opinion
as to whether plaintiff Yvanova must allege tender to state a cause of action
for wrongful foreclosure under the circumstances of this case.… As to
prejudice, we do not address it as an element of wrongful foreclosure. We
do, however, discuss whether plaintiff has suffered a cognizable injury for
standing purposes.” (Yvanova, supra, 62 Cal.4th at p. 929, fn. 4.)
Accordingly, we now address the elements of a wrongful (i.e., unauthorized)
foreclosure cause of action that were not reached by our Supreme Court.
2.

Types of Wrongful Foreclosure

As a general proposition, “[a] beneficiary or trustee under a deed of trust who
conducts an illegal, fraudulent or willfully oppressive sale of property may be liable to
the borrower for wrongful foreclosure.” (Yvanova, supra, 62 Cal.4th at p. 929.) Our
Supreme Court stated “[a] foreclosure initiated by one with no authority to do so is
wrongful for purposes of such an action.” (Ibid.)
Initially, we consider the label “wrongful foreclosure” for a cause of action that
alleges a foreclosure was illegal in some way or other and whether that label facilitates an
understanding the underlying legal theory or, alternatively, is so general that it might lead
to confusion. There are many ways in which the foreclosure process might violate
applicable statutes, the common law, or the loan documents. (See Glaski, supra, 218
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Cal.App.4th at p. 1100, fn. 17 [claims a foreclosure is “wrongful” can be tort-based,
statute-based and contract-based].) From another perspective, the legal theories
presented under the label “wrongful foreclosure” can be divided into two basic categories
of illegality.
The first category of illegality involves procedural irregularities in a foreclosure
sale conducted by the rightful trustee at the directions of the rightful beneficiary. In other
words, foreclosures in this category are wrongful because of the procedural irregularities
or defects in the foreclosure process. (See Knapp v. Doherty (2004) 123 Cal.App.4th 76,
81, 92-94 [procedural irregularity alleged was the premature service of the notice of
trustee’s sale] (Knapp).) We adopt the term “irregular foreclosure” to describe this
particular category of wrongful foreclosure.
In contrast, the second category of illegality involves a “foreclosure initiated by
one with no authority to do so.” (Yvanova, supra, 62 Cal.4th at p. 929.) In other words,
foreclosures in this category are wrongful because they are initiated or conducted by the
wrong party. When the foreclosing entity had no legal authority to pursue a trustee’s
sale, “such an unauthorized sale constitutes a wrongful foreclosure.” (Yvanova, supra, at
p. 935.) Stated another way, under California law, “only the original beneficiary, its
assignee or an agent of one of these has the authority to instruct the trustee to initiate and
complete a nonjudicial foreclosure sale.” (Yvanova, supra, 62 Cal.4th at p. 929; see Civ.
Code, § 2924, subd. (a)(6).) Consequently, when a foreclosing party claims the authority
to initiate and complete a nonjudicial foreclosure sale as an assignee, the borrower may
challenge that party’s status as a true assignee by alleging an assignment or other transfer
in the purported chain never occurred—that is, does not exist. (Yvanova, supra, 62
Cal.4th at p. 939; Sciarratta, supra, 247 Cal.App.4th at pp. 563-564; Barrionuevo v.
Chase Bank, N.A. (N.D.Cal. 2012) 885 F.Supp.2d 964, 973.) One way, but not the only
way, to allege an assignment never occurred is to allege grounds that would render a
documented assignment void—that is, a nullity. (Yvanova, supra, 62 Cal.4th at p. 939.)
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Based on the many uses of the term “unauthorized” in Yvanova, we adopt the term
“unauthorized foreclosure” to describe this second type of wrongful foreclosure.
Accordingly, the remainder of this opinion uses the terms “irregular foreclosure” and
“unauthorized foreclosure” to identify the two types of legal theories that fall under the
broader term “wrongful foreclosure.” Our goal in using these labels is to aid in
distinguishing the two legal theories and their constituent elements.
3.

Tender as an Element of the Unauthorized Foreclosure Claim

We conclude that tender is not an element that must be pleaded and proven to
establish an unauthorized foreclosure cause of action. We reached the same conclusion
in Glaski, supra, 218 Cal.App.4th at page 1100 and were joined in that conclusion by
Division One of the Fourth District in Sciarratta, supra, 247 Cal.App.4th at page 568.
In contrast, we recognize that tender is an element of a cause of action alleging an
irregular foreclosure. (McElroy v. Chase Manhattan Mortgage Corp. (2005) 134
Cal.App.4th 388, 394 [complaint failed to state an irregular foreclosure cause of action
because it did not allege a proper tender to cure the default].) A borrower attacking a
nonjudicial foreclosure sale on the ground of procedural irregularity must overcome a
rebuttable presumption that the sale was conducted regularly and fairly by pleading and
proving an improper procedure and the resulting prejudice. (Knapp, supra, 123
Cal.App.4th at p. 86, fn. 4.) Allegations of tender, an ability to tender, or an excuse for
not tendering are connected to showing that the procedural irregularity was prejudicial or
harmful to the borrower. The theory of prejudice or harm is that if proper procedures had
been followed, the default in the loan would have been cured by the homeowner and the
foreclosure would not have been completed.
Requiring a borrower to tender payment to a party that holds no rights or interests
in the loan or deed of trust makes little sense. Consequently, we do not extend the tender
requirement that is an element of an irregular foreclosure cause of action to the cause of
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action for unauthorized foreclosure. As a result, the order sustaining the demurrer cannot
be upheld on the ground that Borrower was required to plead tender, or an excuse
justifying the failure to tender.
4.

Prejudice as an Element to the Unauthorized Foreclosure Claim

PennyMac also contends that Borrower failed to allege any prejudice resulting
from the allegedly defective foreclosure. Based on this contention, we consider whether
prejudice is an essential element of a cause of action for unauthorized foreclosure.
The elements of an irregular foreclosure cause of action are (1) procedural
irregularities in the foreclosure process that caused the sale of real property pursuant to
the power of sale in the deed of trust to be illegal, fraudulent or willfully oppressive; (2)
prejudice or harm to the party attacking the foreclosure sale; and (3) in cases where the
borrower challenges the sale, the borrower tendered the amount of the secured
indebtedness or was excused from tendering. (Sciarratta, supra, 247 Cal.App.4th at
pp. 561-562; see Knapp, supra, 123 Cal.App.4th at p. 86, fn. 4.)
For example, in Knapp, the borrowers claimed the notice of trustee’s sale was
defective because it was mailed prematurely. (Knapp, supra, 123 Cal.App.4th at p. 91.)
Specifically, it was mailed less than three months after the recordation of the notice of
default, which is contrary to the three-month waiting period required by Civil Code
section 2924, subdivision (a)(2). The court concluded the slightly premature service of
the notice was a minor procedural irregularity that “was in no way prejudicial to
Borrowers.” (Knapp, at p. 81.) As a result, the court concluded the irregular service of
the notice of trustee’s sale did not invalidate the foreclosure sale and affirmed the
summary judgment granted by the trial court. (Id. at pp. 94, 102.)
We conclude that elements of a cause of action alleging an irregular foreclosure
are different from the elements of a cause of action alleging an unauthorized foreclosure.
“‘[W]here a plaintiff alleges that the entity lacked authority to foreclose on the property,
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the foreclosure sale would be void.’” (Glaski, supra, 218 Cal.App.4th at p. 1101.) When
the foreclosure sale is void for lack of authority, we conclude the borrower need not plead
prejudice as a separate element of the cause of action. First, prejudice seems obvious.
(See Sciarratta, supra, 247 Cal.App.4th at p. 565 [“homeowner experiences prejudice or
harm when an entity with no interest in the debt forecloses”].) The true beneficiary has
not started the foreclosure process and, as a result, the borrower’s rights in the property
would continue until the true beneficiary decides to foreclose and completes that process.
Thus, the timing of the completed, unauthorized foreclosure necessarily has occurred
before any authorized foreclosure that might occur. The later date of a potentially
authorized sale necessarily means the earlier, unauthorized sale worked to the detriment
of the borrower. In other words, the borrower is prejudiced by the fact the borrower lost
rights in the property sooner than would have occurred otherwise.
Second, leaving the timing aspect aside, PennyMac has identified no public policy
or other rationale that justifies restricting the borrower’s ability to set aside a void
foreclosure sale. (See Sciarratta, supra, 247 Cal.App.4th at p. 565 [strong policy reasons
favor conclusion that unauthorized foreclosure is harmful].) In Glaski, we concluded the
remedy of setting aside the foreclosure sale was available to a borrower who establishes
that the foreclosure sale is void because the entity lacked the authority to foreclose.
(Glaski, supra, 218 Cal.App.4th at pp. 1100-1101.) The uncertainty over whether the
true beneficiary under the deed of trust, once identified, will foreclose or, alternatively,
will negotiate a loan modification, need not be addressed in a complaint when the
borrower is pursuing a claim that will render the foreclosure sale void. Void means
void—a void thing is as no thing, a nullity. (Yvanova, supra, 62 Cal.4th at p. 929.) Thus,
the uncertainty of the true beneficiary’s reaction to the default does not render the
unauthorized foreclosure sale any less void.
In sum, we conclude prejudice is not an element of a cause of action alleging an
unauthorized foreclosure.
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E.

Plaintiff’s Causes of Action

The first cause of action in the amended complaint is labeled “quiet title.” The
legal theory underlying this cause of action is an unauthorized foreclosure and the relief
sought is setting aside the November 2013 trustee’s sale. Based on our earlier discussion
of the unauthorized foreclosure cause of action and the remedy of setting aside the
trustee’s sale, we conclude Borrower’s first cause of action has alleged sufficient facts to
state a claim for relief.
The second cause of action asserts violations of Business and Professions Code
section 17200 and alleges PennyMac engaged in unfair business practices, including
executing and recording documents without the legal authority to do so and acting as the
beneficiary under the deed of trust without the legal authority to do so. Borrower has
alleged a claim for unauthorized foreclosure. It follows that he also has stated a claim for
unfair business practices under Business and Professions Code section 17200. (Glaski,
supra, 218 Cal.App.4th at p. 1101; Susilo v. Wells Fargo Bank, N.A. (C.D.Cal. 2011) 796
F.Supp.2d 1177, 1196.)
The third cause of action is labeled “quasi contract” and alleges an unjust
enrichment would occur if PennyMac were allowed to retain any payments or to keep the
residence because PennyMac had no legal authority to collect payments or foreclose on
the residence. Borrower alleges the equitable remedy of restitution is appropriate to
restore him to his former position by return of the property or its equivalent in money.
We recognize that unjust enrichment is not an independent cause of action under
California law, but will allow Borrower to proceed with the so-called third cause of
action because it seeks a type of relief that may be different from the relief sought under
the first and second causes of action.
Therefore, we conclude PennyMac’s demurrer should have been overruled as to
all causes of action in the amended complaint.

24.

F.

Plaintiff’s Theory Related to a Securitized Trust1

In closing our discussion of the demurrer and whether Borrower has stated facts
sufficient to constitute a cause of action under a recognized theory of law, we note that
Borrower’s amended complaint alleged, based on information and belief, that his loan
was sold to a securitized trust named the Long Beach Mortgage Loan Trust 2005-WL2.
Borrower further alleged that the defendants failed to endorse the note and failed to
properly assign the deed of trust in a timely manner as set forth in the pooling and
servicing agreement.
Plaintiff’s allegations about an attempted transfer of his note and deed of trust to a
securitized trust do not address how that attempted transfer relates to the chain of title
relied upon by PennyMac or otherwise explain why PennyMac could not be the owner of
the note and deed of trust. Consequently, even if the factual allegations (as distinguished
from the legal conclusions) about an attempt to include Borrower’s note and deed of trust
in a securitized trust are true, those allegations are insufficient to establish that PennyMac
was not a valid assignee of the note and deed of trust. Furthermore, if Borrower’s
allegations attempt to present the legal theory that a botched assignment to a securitized
trust caused the debt and deed of trust to disappear, evaporate or otherwise cease to exist,
we explicitly reject that legal theory. We are aware of no principle of law holding that an
ineffective or void assignment of a debt extinguishes the debt. Instead, if a purported
assignment is a nullity, the situation remains the same as though the purported
assignment was never attempted and the purported assignor continues to own the debt
and remains the beneficiary under the deed of trust.

1

The mortgage securitization process is described in Yvanova, supra, 62 Cal.4th at
page 930, footnote 5. The mortgage-backed securities issued by a securitized trust are
described in Glaski, supra, 218 Cal.App.4th at p. 1082, footnote 1. Those descriptions
need not be repeated here.
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In summary, Borrower’s allegations about the securitized trust are insufficient to
identify a break in the chain of title relied upon by PennyMac and are insufficient to
extinguish the loan. Therefore, the question of whether any attempt to assign Borrower’s
note and deed of trust to a securitized trust was void or merely voidable is not properly
before this court. Accordingly, we will not offer an advisory opinion on how to interpret
McKinney’s Consolidated Laws of New York Annotated: Estates, Powers and Trusts
Law section 7-2.4.
II.

SUMMARY JUDGMENT
A.

Standard of Review

A motion for summary judgment “shall be granted if all the papers submitted
show that there is no triable issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law.” (Code Civ. Proc., § 437c, subd. (c).) A
moving party is entitled to judgment as a matter of law when it establishes by admissible
evidence that the “action has no merit.” (Code Civ. Proc., § 437c, subd. (a).)
A defendant moving for summary judgment can meet this burden by presenting
evidence demonstrating that one or more elements of each cause of action cannot be
established. (Code Civ. Proc., § 437c, subds. (o), (p)(2); Aguilar v. Atlantic Richfield Co.
(2001) 25 Cal.4th 826, 849-850, 853-854.) A motion for summary judgment or summary
adjudication will be defective if the moving party fails to reference evidence establishing,
either directly or by inference, each material fact the moving party claims is undisputed.
(Pierson v. Helmerich & Payne Internat. Drilling Co. (2016) 4 Cal.App.5th 608, 617
(Pierson).)
Appellate courts independently review an order granting summary judgment.
(Pierson, supra, 4 Cal.App.5th at p. 617.) In performing this independent review,
appellate courts apply the same three-step analysis as the trial court. (Ibid.) In this case,
the second step of that analysis determines the outcome. The second step addresses
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whether the moving party carried its initial burden of establishing facts that show the
plaintiff’s causes of action had no merit. (Ibid.) In completing this step, we (1) examine
the evidence referenced as support for the facts stated in the moving party’s separate
statement of undisputed facts and (2) determine whether that evidence establishes either
directly or by inference, the material facts that the moving party asserts are undisputed.
(Haney v. Aramark Uniform Services, Inc. (2004) 121 Cal.App.4th 623, 632; see Cal.
Rules of Court, rule 3.1350(d)(3).) The evidence must be viewed in the light most
favorable to the plaintiff, with any evidentiary doubts or ambiguities resolved in the
plaintiff’s favor. (McDonald v. Antelope Valley Community College Dist. (2008) 45
Cal.4th 88, 96-97.)
B.

Scope of PennyMac’s Motion for Summary Judgment

PennyMac’s motion for summary judgment addressed the two causes of action
that survived its demurrer. Those causes of action were the fourth and the fifth set forth
in the amended complaint. In the caption of the amended complaint, Borrower labeled
his fourth cause of action as a violation of the California Homeowner Bill of Rights and
listed Civil Code sections 2924, subdivision (a)(6) and 2924.17. His fifth cause of action
was labeled as a violation of Civil Code sections 2934, subdivision (a)(1)(A) and 2936.
The fifth cause of action challenges the validity of the substitution of trustee recorded in
July 2011 on a variety of grounds.
PennyMac’s notice of motion for summary judgment asserted that the fourth and
fifth causes of action were without merit because Borrower was unable to prove or
establish one or more elements of the cause of action. PennyMac summarizes the fourth
cause of action as alleging “robodocs” were used in the foreclosure process and alleging
PennyMac “failed to provide competent and relevant support to the recorded
Assignments of Deed of Trust and the Substitution of Trustee.” As to the lack of support
for the recorded assignment of the deed of trust, PennyMac contends (1) Borrower failed
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to provide evidence that any of the recorded documents related to the nonjudicial
foreclosure were invalid and (2) it “provided direct evidence of the full chain of title
leading up to the Trustee’s Sale.”
C.

Material Facts Are Disputed
1.

PennyMac’s Assertions of Undisputed Material Facts

PennyMac challenges Borrower’s fourth and fifth causes of action by asserting the
same 45 undisputed material facts. PennyMac’s main factual points are that JPMorgan
Chase Bank, National Association held the beneficial interest under the deed of trust,
validly appointed a substitute trustee and subsequently transferred the beneficial interest
to PennyMac.
JPMorgan Chase Bank, National Association’s ownership of the beneficial interest
under the deed of trust is addressed by undisputed material fact No. 8 in PennyMac’s
separate statement, which asserts:
“JPMorgan Chase Bank, National Association, successor in interest to
Washington Mutual Bank, successor in interest to Long Beach Mortgage
Company assigned the interest under the Deed of Trust to JPMorgan Chase
Bank, National Association (“Chase”) by an Assignment of Deed of Trust
dated July 25, 2011 and recorded on July 26, 2011, in the Official Records
of Kern County, California.”
The only evidence PennyMac cites to support this assertion of fact is exhibit C to
its request for judicial notice, which is the assignment recorded in July 2011.
2.

Borrower’s Response

Borrower’s separate statement responded to PennyMac’s undisputed material fact
No. 8 by stating he did “not dispute the fact the assignment was recorded, [but did]
dispute the contents of the assignment.” Borrower’s opposition to the motion stated the
disputed questions of fact included (1) whether PennyMac acquired possession of the
note and deed of trust through properly recorded assignments, (2) whether PennyMac
could demonstrate proof of ownership of the note and deed of trust, (3) whether the deed

28.

of trust was separated from the note, (4) whether the substitution of trustee was executed
by the rightful party, and (5) the authenticity of the assignments recorded prior to the
foreclosure sale.
3.

PennyMac Did Not Carry Its Initial Burden

We conclude PennyMac did not carry its initial burden of establishing facts that
show the plaintiff’s causes of action had no merit. (See Pierson, supra, 4 Cal.App.5th at
p. 617.) In particular, the July 2011 assignment of deed of trust that states JPMorgan
Chase Bank, National Association was the successor in interest to Washington Mutual
Bank, which was the successor in interest to the original lender, Long Beach Mortgage
Company is insufficient to establish that JPMorgan Chase Bank, National Association in
fact held an interest in the deed of trust as the successor of those two entities. As
discussed in parts I.A.3 and I.C.3, ante, courts may take judicial notice of the existence
and wording of recorded documents, “though not of disputed or disputable facts stated
therein.” (Yvanova, supra, 62 Cal.4th at p. 924, fn. 1.) In Herrera, supra, 196
Cal.App.4th 1366, the appellate court reversed an order granting the foreclosing bank’s
summary judgment on the ground that the assignment from JPMorgan Chase Bank to the
foreclosing bank did not establish the foreclosing bank actually was the beneficiary under
the 2003 deed of trust. (Id. at p. 1375.) The applicable principles governing judicial
notice require the same result in this case.
PennyMac’s failure to present sufficient evidence to establish JPMorgan Chase
Bank, National Association actually held an interest in the deed of trust breaks the chain
of title relied upon by PennyMac. This break calls into question the validity of all later
recorded documents in the chain, including the substitution of trustee that designated
California Reconveyance Company as the new trustee under the deed of trust.
Consequently, we conclude that PennyMac failed to establish facts that precluded
Borrower from proving the elements of the fourth and fifth cause of action stated in the
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amended complaint. Based on this conclusion and our analysis of the demurrer, we
conclude the judgment must be reversed.
DISPOSITION
The judgment is reversed. The trial court is directed to vacate its order sustaining
the demurrer without leave to amend and to enter a new order overruling the demurrer.
The trial court also is directed to vacate its order granting the motion for summary
judgment and to enter a new order denying that motion. Plaintiff Guliex shall recover his
costs on appeal.
_____________________
LEVY, J.
WE CONCUR:

_____________________
HILL, P.J.

_____________________
GOMES, J.
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Exactly three years after borrowing money from respondent Countrywide Home Loans, Inc., to refinance their home mortgage, petitioners
Larry and Cheryle Jesinoski sent Countrywide and respondent Bank
of America Home Loans, which had acquired Countrywide, a letter
purporting to rescind the transaction. Bank of America replied, refusing to acknowledge the rescission’s validity. One year and one day
later, the Jesinoskis filed suit in federal court, seeking a declaration
of rescission and damages. The District Court entered judgment on
the pleadings for respondents, concluding that a borrower can exercise the Truth in Lending Act’s right to rescind a loan, see 15 U. S. C.
§1635(a), (f), only by filing a lawsuit within three years of the date
the loan was consummated. The Jesinoskis’ complaint, filed four
years and one day after the loan’s consummation, was ineffective.
The Eighth Circuit affirmed.
Held: A borrower exercising his right to rescind under the Act need only
provide written notice to his lender within the 3-year period, not file
suit within that period. Section 1635(a)’s unequivocal terms—a borrower “shall have the right to rescind . . . by notifying the creditor . . .
of his intention to do so” (emphasis added)—leave no doubt that rescission is effected when the borrower notifies the creditor of his intention to rescind. This conclusion is not altered by §1635(f), which
states when the right to rescind must be exercised, but says nothing
about how that right is exercised. Nor does §1635(g)—which states
that “in addition to rescission the court may award relief . . . not relating to the right to rescind”—support respondents’ view that rescission is necessarily a consequence of judicial action. And the fact that
the Act modified the common-law condition precedent to rescission at
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law, see §1635(b), hardly implies that the Act thereby codified rescission in equity. Pp. 2–5.

729 F. 3d 1092, reversed and remanded.
SCALIA, J., delivered the opinion for a unanimous Court.
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LARRY D. JESINOSKI, ET UX., PETITIONERS v.
COUNTRYWIDE HOME LOANS, INC., ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE EIGHTH CIRCUIT
[January 13, 2015]

JUSTICE SCALIA delivered the opinion of the Court.
The Truth in Lending Act gives borrowers the right to
rescind certain loans for up to three years after the transaction is consummated. The question presented is whether
a borrower exercises this right by providing written notice to his lender, or whether he must also file a lawsuit
before the 3-year period elapses.
On February 23, 2007, petitioners Larry and Cheryle
Jesinoski refinanced the mortgage on their home by borrowing $611,000 from respondent Countrywide Home
Loans, Inc. Exactly three years later, on February 23,
2010, the Jesinoskis mailed respondents a letter purporting to rescind the loan. Respondent Bank of America
Home Loans replied on March 12, 2010, refusing to
acknowledge the validity of the rescission. On February
24, 2011, the Jesinoskis filed suit in Federal District Court
seeking a declaration of rescission and damages.
Respondents moved for judgment on the pleadings,
which the District Court granted. The court concluded
that the Act requires a borrower seeking rescission to file
a lawsuit within three years of the transaction’s consum-
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mation. Although the Jesinoskis notified respondents of
their intention to rescind within that time, they did not
file their first complaint until four years and one day after
the loan’s consummation. 2012 WL 1365751, *3 (D Minn.,
Apr. 19, 2012). The Eighth Circuit affirmed. 729 F. 3d
1092, 1093 (2013) (per curiam).
Congress passed the Truth in Lending Act, 82 Stat. 146,
as amended, to help consumers “avoid the uninformed use
of credit, and to protect the consumer against inaccurate
and unfair credit billing.” 15 U. S. C. §1601(a). To this
end, the Act grants borrowers the right to rescind a loan
“until midnight of the third business day following the
consummation of the transaction or the delivery of the
[disclosures required by the Act], whichever is later, by
notifying the creditor, in accordance with regulations of
the [Federal Reserve] Board, of his intention to do so.”
§1635(a) (2006 ed.).* This regime grants borrowers an
unconditional right to rescind for three days, after which
they may rescind only if the lender failed to satisfy the
Act’s disclosure requirements. But this conditional right
to rescind does not last forever. Even if a lender never
makes the required disclosures, the “right of rescission
shall expire three years after the date of consummation of
the transaction or upon the sale of the property, whichever
comes first.” §1635(f). The Eighth Circuit’s affirmance in
the present case rested upon its holding in Keiran v. Home
Capital, Inc., 720 F. 3d 721, 727–728 (2013) that, unless a
borrower has filed a suit for rescission within three years
of the transaction’s consummation, §1635(f) extinguishes
the right to rescind and bars relief.
That was error. Section 1635(a) explains in unequivocal
——————
* Following the events in this case, Congress transferred the authority to promulgate rules implementing the Act to the Consumer Finance
Protection Bureau. See Dodd-Frank Wall Street Reform and Consumer
Protection Act, §§1061(b)(1), 1100A(2), 1100H, 124 Stat. 2036, 2107,
2113.

Cite as: 574 U. S. ____ (2015)

3

Opinion of the Court

terms how the right to rescind is to be exercised: It provides that a borrower “shall have the right to rescind . . .
by notifying the creditor, in accordance with regulations of
the Board, of his intention to do so” (emphasis added). The
language leaves no doubt that rescission is effected when
the borrower notifies the creditor of his intention to rescind. It follows that, so long as the borrower notifies
within three years after the transaction is consummated,
his rescission is timely. The statute does not also require
him to sue within three years.
Nothing in §1635(f) changes this conclusion. Although
§1635(f) tells us when the right to rescind must be exercised, it says nothing about how that right is exercised.
Our observation in Beach v. Ocwen Fed. Bank, 523 U. S.
410, 417 (1998), that §1635(f) “govern[s] the life of the
underlying right” is beside the point. That case concerned
a borrower’s attempt to rescind in the course of a foreclosure proceeding initiated six years after the loan’s consummation. We concluded only that there was “no federal
right to rescind, defensively or otherwise, after the 3-year
period of §1635(f) has run,” id., at 419, not that there was
no rescission until a suit is filed.
Respondents do not dispute that §1635(a) requires only
written notice of rescission. Indeed, they concede that
written notice suffices to rescind a loan within the first
three days after the transaction is consummated. They
further concede that written notice suffices after that
period if the parties agree that the lender failed to make
the required disclosures. Respondents argue, however,
that if the parties dispute the adequacy of the disclosures—and thus the continued availability of the right to
rescind—then written notice does not suffice.
Section 1635(a) nowhere suggests a distinction between
disputed and undisputed rescissions, much less that a
lawsuit would be required for the latter. In an effort to
sidestep this problem, respondents point to a neighboring
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provision, §1635(g), which they believe provides support
for their interpretation of the Act. Section 1635(g) states
merely that, “[i]n any action in which it is determined that
a creditor has violated this section, in addition to rescission the court may award relief under section 1640 of this
title for violations of this subchapter not relating to the
right to rescind.” Respondents argue that the phrase
“award relief ” “in addition to rescission” confirms that
rescission is a consequence of judicial action. But the fact
that it can be a consequence of judicial action when
§1635(g) is triggered in no way suggests that it can only
follow from such action. The Act contemplates various
situations in which the question of a lender’s compliance
with the Act’s disclosure requirements may arise in a
lawsuit—for example, a lender’s foreclosure action in
which the borrower raises inadequate disclosure as an
affirmative defense. Section 1635(g) makes clear that a
court may not only award rescission and thereby relieve
the borrower of his financial obligation to the lender, but
may also grant any of the remedies available under §1640
(including statutory damages). It has no bearing upon
whether and how borrower-rescission under §1635(a) may
occur.
Finally, respondents invoke the common law. It is true
that rescission traditionally required either that the rescinding party return what he received before a rescission
could be effected (rescission at law), or else that a court
affirmatively decree rescission (rescission in equity). 2 D.
Dobbs, Law of Remedies §9.3(3), pp. 585–586 (2d ed.
1993). It is also true that the Act disclaims the commonlaw condition precedent to rescission at law that the borrower tender the proceeds received under the transaction.
15 U. S. C. §1635(b). But the negation of rescission-atlaw’s tender requirement hardly implies that the Act
codifies rescission in equity. Nothing in our jurisprudence,
and no tool of statutory interpretation, requires that a
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congressional Act must be construed as implementing its
closest common-law analogue. Cf. Astoria Fed. Sav. &
Loan Assn. v. Solimino, 501 U. S. 104, 108–109 (1991).
The clear import of §1635(a) is that a borrower need only
provide written notice to a lender in order to exercise his
right to rescind. To the extent §1635(b) alters the traditional process for unwinding such a unilaterally rescinded
transaction, this is simply a case in which statutory law
modifies common-law practice.
*
*
*
The Jesinoskis mailed respondents written notice of
their intention to rescind within three years of their loan’s
consummation. Because this is all that a borrower must
do in order to exercise his right to rescind under the Act,
the court below erred in dismissing the complaint. Accordingly, we reverse the judgment of the Eighth Circuit and
remand the case for further proceedings consistent with
this opinion.
It is so ordered.
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Jury awards Garland woman
$755,000 in lawsuit alleging
foreclosure fraud
She purchased her home in 2001, and paid on it for 14 years, but began
to fall behind in 2015 and the home fell into foreclosure. Days after the
foreclosure notice went public, someone knocked at her door, and
offered to help sell her home.
Author: Teresa Woodard
Published: 6:33 PM CDT July 18, 2018
Updated: 7:50 PM CDT July 18, 2018

Dallas — Angelica Garcia is an immigrant from Honduras, a widow, and mother of two. Her version of the
American dream was a one level brick home on a quiet street in Garland.
“I was very excited when I bought my house. To me, it was beautiful house,” she said in her native Spanish.
Garcia purchased her home in 2001, and paid on it for 14 years, but began to fall behind in 2015 and the
home fell into foreclosure. Days after the foreclosure notice went public, someone knocked at her door,
and offered to help sell her home.
“And at that moment I was happy I said, ‘Thank God.’ I’m able to sell the house right away, pay the bank,
and problem solved,” Garcia said.
Garcia signed a stack of documents, which were all written in English. She didn’t understand what she was
signing, she said, but she trusted the woman who guided her through the signing process. She called
herself a Spanish representative.
“The next thing she knows, several months later she gets a call from a man that says your house has been
sold you have three days to move,” said Rachel Khirallah, Garcia’s attorney. “She had signed a deed over to
her house.”
Khirallah said because Garcia had unknowingly signed over her home, she didn’t own it anymore and she
was not going to make a penny off that sale, despite having more than $40,000 in equity.
She received an eviction notice, but fought it. The sale of the house was stopped, but Garcia and Khirallah
kept ﬁghting in court.
Garcia’s lawsuit accusing investment group RCMI, which knocked on her door, and Carrington Real Estate,
which listed her home, took almost three years to get to trial.
On July 10, a Dallas jury sided with Garcia and awarded her $750,000 in damages. “The jury and God
always decides for the truth. They ruled in my favor,” she said.
Khirallah said the case felt like a David versus Goliath story, and she felt like the jury “got it.” “Real estate
companies are supposed to protect you. We literally just presented the facts that Angelica is not a victim,
bus she’s a ﬁghter. The jury agreed,” she said. “Under no circumstances can a company like that hide
important facts from you.”
Despite the jury’s decision, Carrington Real Estate Services denies involvement in any fraudulent activities.
The company released the following statement:
“Carrington prides itself on its commitment to the highest standards of ethical business practices and fair
dealing, and we are proud to have served many Texas homeowners over the years. We had no interest
and no motivation to try to deprive Ms. Garcia of her home; in fact, as the evidence showed, Carrington
was not involved in the attempted eviction and received no compensation in connection with this matter.
The jury’s verdict attempts to hold Carrington responsible for actions of a third party who was not our
agent, which we believe is not supported by established Texas law. Carrington will seek judgment in its
favor despite the jury’s verdict. If the court fails to do so, we intend to appeal.”
An attorney for RCMI has not responded to a WFAA inquiry.
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT
DIVISION TWO

RONALD LONTOC, et al.,
Plaintiffs and Appellants,

A145819

v.
(Contra Costa County
Super. Ct. No. MSC14-01109)

BANK OF AMERICA, N.A., et al.,
Defendants and Respondents.

In 2006, appellants Ronald and Mariel Lontoc (Lontocs) borrowed $545,550 from
First Magnus Financial Corporation, via a promissory note secured by a deed of trust.
The Lontocs went into default, and in early 2012, a notice of default was recorded. In
late 2012, a foreclosure sale was scheduled, ultimately to be rescheduled several times
via later notices. The foreclosure sale never occurred.
In June 2014, the Lontocs filed a complaint alleging four causes of action:
wrongful foreclosure; quiet title; violation of Business and Professions Code section
17200; and unjust enrichment. Defendants demurred, and the trial court sustained the
demurrer with leave to amend. The Lontocs amended, defendants again demurred, and
this time the trial court sustained the demurrers without leave to amend. We affirm,
concluding that the Lontocs have not alleged, and cannot allege, a claim for wrongful
foreclosure, the cause of action that is the cornerstone of their complaint—indeed, the
only cause of action they discuss on appeal.
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BACKGROUND
Introduction
As indicated, in 2006, the Lontocs obtained a $545,550 loan from First Magnus
Financial Corporation (First Magnus). The Lontocs signed a promissory note that
provided among other things:
— “Lender may transfer this Note”;
— “Lender or anyone who takes this Note by transfer and who is entitled to
receive payments under this Note is called the ‘Note Holder’ ”;
— “If I am in default, the Note Holder may send me a written notice telling me
that if I do not pay the overdue amount by a certain date, the Note Holder may require me
to pay immediately the full amount of Principal that has not been paid and all the interest
that I owe on that amount”; and
— “In addition to the protections given to the Note Holder under this Note, a
Mortgage, Deed of Trust, or Security Deed . . . protects the Note Holder from possible
losses that might result if I do not keep the promises that I make in this Note.”
The note was secured by a deed of trust that identified First Magnus as the lender,
First American Title as the trustee, and Mortgage Electronic Registration Systems, Inc.
(MERS) as the beneficiary, “solely as a nominee for Lender and Lender’s successors and
assigns.” The deed of trust also provided that “Borrower understands and agrees that
MERS holds only legal title to the interests granted by Borrower in this Security
Instrument, but, if necessary to comply with law or custom, MERS (as nominee for
Lender and Lender’s successors and assigns) has the right: to exercise any or all of those
interests . . . .” The deed of trust also provided that “The Note or a partial interest in the
Note (together with this Security Instrument) can be sold one or more times without prior
notice to Borrower. A sale might result in a change in the entity (known as the ‘Loan
Servicer’) that collects Period Payments due under the Note and this Security Instrument
and performs other mortgage loan servicing obligations under the Note, this Security
Instrument, and Applicable Law.”
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As explained, for example, by the Court of Appeals in Rajamin v. Deutsche Bank
Nat’l Trust Co. (2d Cir. 2014) 757 F.3d 79, 81–82 (Rajamin), the originating lenders
frequently pool residential loans and sell them to a securitization trust, and the trustee,
typically a bank, owns and holds the loans for the benefit of investors in the securitization
trust. It parcels the right to receive the borrowers’ payments into interests represented by
certificates, and sells these residential “mortgage-backed securities” to investors. The
trustee retains a loan servicer to administer the loans. A trust agreement, usually called a
pooling and servicing agreement (PSA), creates the trust and governs the rights, duties,
and obligations of the seller, depositor, trustee, and servicer.
The Lontocs’ opening brief devotes much of its 15-page statement of facts to a
recitation of the history of their loan and deed of trust, and the various assignments
involved, and how those (or at least some of those) assignments are claimed to be “null
and void.” We see no need to recite those facts in detail here. Suffice to say that the
Lontocs went into default on the loan, and in February 2012, Recontrust Company, N.A.
(Recontrust), which had been substituted in by Bank of America as the trustee on the
deed of trust, recorded a notice of default. In October 2012, Recontrust recorded the first
of three notices of trustee sale. A fourth notice of trustee sale was recorded in May 2014,
this by the Wolf Firm, a Law Corporation, as trustee.
No foreclosure sale ever took place.
The Lawsuit
On June 12, 2014, the Lontocs filed their complaint, naming four defendants:
Bank of America; The Bank of New York Mellon f/k/a The Bank of New York as
Trustee for the Alternative Loan Trust 2006-OA2 Mortgage Pass-Through Certificates,
Series 2006-OA21; the Wolf Firm; and MERS. The complaint alleged four causes of
action: (1) wrongful foreclosure; (2) quiet title; (3) violation of Business and Professions
Code section 17200; and (4) unjust enrichment (i.e., quasi-contract for restitution based
1

According to the Lontocs, “ ‘Alternative Loan Trust 2006-OA2 Mortgage
Pass-Through Certificates, Series 2006-OA2’ refers to an investment trust that, at some
point, purports to have acquired the Lontocs’ mortgage note . . . and Deed of Trust.”
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on unjust enrichment). The wrongful foreclosure cause of action alleged an illegal,
fraudulent, and void transfer of title by Bank of New York, and that Bank of America,
Recontrust, and the Wolf Firm knowingly filed void foreclosure documents.
The complaint also alleged that: the Lontocs “contend that the securitization of
their loan, without more, extinguished any interest in their loan,” the securitization was
“defective” and “in direct contravention of the binding PSA,” and the result was that
MERS’s assignment of the deed of trust to the Series 2006-OA2 trust was “void.”
Bank of America, Bank of New York, and MERS filed a demurrer. The Lontocs
filed opposition, and defendants a reply. The trial court sustained the demurrer with
leave to amend, in an order that provided in pertinent part as follows: “All four causes of
action are based on two theories arising from the securitization of plaintiffs’ loan. Both
theories lack merit. First, securitization in and of itself does not render a mortgage
unenforceable. . . . Second, plaintiffs lack standing to assert defective securitization.”
In granting leave to amend, the trial court’s order provided that “plaintiffs shall
clarify the seeming discrepancy between paragraph 3 of the Complaint and the balance of
the Complaint.” Specifically, the court noted that “[i]n paragraph 3, plaintiffs allege that
their causes of action do not depend on defective securitization,” but “in the balance of
the Complaint, plaintiffs allege defective securitization.” And, the trial court advised: “If
plaintiffs are relying on the theory stated in paragraph 3, it would appear that the
extraneous allegations concerning defective securitization should be omitted from any
further amended complaint. If instead plaintiffs are relying on defective securitization, it
would appear that the allegations of paragraph 3 should be omitted. If plaintiffs are
relying on some hybrid theory, the nature of that hybrid theory shall be more clearly
alleged.”
The Lontocs filed a first amended complaint, alleging the same four causes of
action. The first numbered paragraph stated: “The thrust of Plaintiffs’ complaint is that
none of the named party defendants has standing to sell their home in foreclosure or to
collect monthly mortgage payments from them.” The Lontocs’ brief states that, in
response to the trial court’s ruling, the first amended complaint “omitted . . . everything
4

alleging defective securitization, as well as securitization in general. . . . Instead,
Plaintiffs focused their allegations . . . on void documents . . . (including but not limited
to the void Assignment of Deed of Trust), alleging that Defendants lacked authority to
foreclose.”
Defendants again demurred. Following full briefing, this time the court sustained
the demurrer without leave to amend, setting forth three separate, and independent, bases
for its decision:
“First, plaintiffs themselves affirmatively allege a clean and unbroken chain of
title from the original lender to the currently foreclosing beneficiary. This chain of title
was completed as of March 30, 2006, less than two months after loan origination and
long before the loan went into foreclosure. . . .
“Second, plaintiffs’ allegations concerning the allegedly defective nature of the
recorded assignment are immaterial, because California law does not require that the
assignment of a promissory note secured by a deed of trust be recorded at all. While
defendants voluntarily chose to record an assignment in order to make the transfer of the
beneficial interest to the current beneficiary a matter of public record, any defect in the
performance of that superfluous act cannot have voided an otherwise valid notice of
default or notice of trustee’s sale. [¶] . . . [¶]
“[Third], Plaintiffs allege and argue that the transfer of the beneficial interest from
the original lender to the next entity in the chain of title somehow terminated the role of
defendant Mortgage Electronic Registration Systems, Inc. (‘MERS’) as the nominal
beneficiary. . . . MERS derives its role as the nominal beneficiary, not from a transitory
agency relationship with the original lender, but rather from the contractual terms of the
deed of trust itself. Changing that role would require a contractual modification of the
deed of trust negotiated between the borrowers and the beneficiary, or a voluntary
relinquishment of the nominee role on the part of MERS. Mere changes in the ownership
of the beneficial interest from time to time—changes that the MERS system is designed
to facilitate—cannot have the paradoxical effect of removing MERS from the picture.”
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Judgment was thereafter entered dismissing the complaint, from which the
Lontocs filed a timely appeal.
DISCUSSION
Standard of Review
On appeal from a judgment after the court sustains a general demurrer without
leave to amend, we determine whether the complaint states facts sufficient to constitute a
cause of action. We treat the demurrer as admitting all material facts properly pleaded,
but not contentions, deductions or conclusions. We also consider matters that can be
judicially noticed. And we give the complaint a reasonable interpretation, reading it as a
whole and its parts in their context. When the demurrer is sustained without leave to
amend, we reverse if there is a reasonable possibility that the defect can be cured by
amendment. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)
We also consider documents attached to the complaint, as well as matters subject
to judicial notice. (Hoffman v. Smithwoods RV Park, LLC (2009) 179 Cal.App.4th 390,
400.) And “when the allegations of the complaint contradict or are inconsistent with [the
judicially noticeable facts], we accept the latter and reject the former.” (Blatty v. New
York Times Co. (1986) 42 Cal.3d 1033, 1040.) As we have summed it up, “allegations in
a complaint must yield to contrary allegations contained in exhibits to a complaint.”
(Vallejo Development Co. v. Beck Development Co. (1994) 24 Cal.App.4th 929, 946.)
Introduction to the Analysis
Against the background of that settled authority, the Lontocs’ brief has 15 pages of
argument, addressing what they assert are the “three primary issues presented” by their
appeal, described as follows:
“(1) Whether the Court erred by not considering allegations stated in the
originally-pleaded complaint;
“(2) In an action for Wrongful Foreclosure on a Deed of Trust securing a home
loan, whether a borrower has standing to challenge an assignment of the Note and Deed
of Trust on the basis of defects allegedly rendering the assignment void; and
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“(3) Whether a trial court commits reversible error when it sustains a demurrer
without leave to amend where the plaintiffs have alleged facts showing entitlement to
relief under any available theory.”
We do not understand the significance of the first argument, and in any event
would necessarily conclude that it could not be reversible error, not in light of our
decision on the second, and fundamental, issue, the Lontocs’ claim they had standing to
assert a claim for wrongful foreclosure.
The Lontocs Do Not State, and Cannot State, a Claim for Wrongful
Foreclosure
As indicated, the focus of the Lontocs’ argument is on their first cause of action,
for wrongful foreclosure, an argument premised in great part on the recent case of
Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919 (Yvanova). The
argument first quotes the trial court’s order that they “lack standing,” and then proceeds
as follows:
“The California Fifth District Court of Appeal found standing for wrongful
foreclosure based on void transfers in the securitization against another Plaintiff whose
case is on point with Plaintiffs’/Appellants’ case. Glaski v. Bank of Am., N.A.,
218 Cal.App.4th 1079 (2013). After the Glaski Court made its ruling, various banks
vigorously attempted to persuade the California Supreme Court to depublish the
Glaski Court opinion, but the California Supreme Court, instead, rejected such
efforts. [¶] . . . [¶]
“As far as alleging standing to challenge illegal, fraudulent and void assignments
relating to their Note and Deed of Trust, the Appellate Courts, prior to February 18, 2016,
lacked uniformity in this issue. In fact, the California Appellate Courts[’] rulings varied
throughout California on this issue.
“However, on February 18, 2016, in reviewing Yvanova v. New Century Mortgage
Corporation, Et. Al. (Supreme Court case number: S218973), the California Supreme
Court concluded; [¶] ‘that because in a nonjudicial foreclosure only the original
beneficiary of a deed of trust or its assignee or agent may direct the trustee to sell the
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property, an allegation that the assignment was void, and not merely voidable at the
behest of the parties to the assignment, will support an action for wrongful foreclosure.’
“The Yvanova case is very similar to Plaintiffs’/Appellants’ case in that Plaintiff
(Yvanova) alleged in her Complaint that the assignment of deed of trust was void based
on defective securitization of her loan into a securitization trust, rendering her assignment
void, not voidable.”
By no means. Yvanova is not “very similar” to the Lontocs’ case. Indeed, as the
Supreme Court expressly noted, their case was not involved.
Yvanova borrowed $483,000 in 2006, in connection with which she executed a
deed of trust securing the loan on a residential property in Woodland Hills. (Yvanova,
supra, 62 Cal.4th at p. 924.) Various assignments of the deed of trust occurred, the last
substituting Western Progressive, LLC as trustee. (Id. at p. 925.) Then, as the Supreme
Court described it, “A recorded trustee’s deed upon sale dated December 24, 2012, states
that plaintiff’s Woodland Hills property was sold at public auction on September 14,
2012. The deed conveys the property from Western Progressive, LLC, as trustee, to the
purchaser at auction.” (Ibid.)
Yvanova sued, her operative second amended complaint alleging just one cause of
action, for quiet title. Defendants demurred, and the trial court sustained the demurrer
without leave to amend. Again in the words of the Supreme Court, “The Court of Appeal
affirmed the judgment for defendants on their demurrer. The pleaded cause of action for
quiet title failed fatally, the court held, because plaintiff did not allege she had tendered
payment of her debt. The court went on to discuss the question, on which it had sought
and received briefing, of whether plaintiff could, on the facts alleged, amend her
complaint to plead a cause of action for wrongful foreclosure.” (Yvanova, supra,
62 Cal.4th at pp. 925–926.)
The Supreme Court went on to observe that the Court of Appeal concluded leave
to amend was not warranted, relying on Jenkins v. JPMorgan Chase Bank, N.A. (2013)
216 Cal.App.4th 497 (Jenkins). (Yvanova, supra, 62 Cal.4th at p. 926.) But that court
also “acknowledged that plaintiff’s authority, Glaski v. Bank of America, supra,
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218 Cal.App.4th 1079 (Glaski), conflicted with Jenkins on the standing issue, but the
court agreed with the reasoning of Jenkins and declined to follow Glaski.” (Yvanova, at
p. 926.) The Supreme Court “granted plaintiff’s petition for review, limiting the issue to
be briefed and argued to the following: ‘In an action for wrongful foreclosure on a deed
of trust securing a home loan, does the borrower have standing to challenge an
assignment of the note and deed of trust on the basis of defects allegedly rendering the
assignment void?’ ” (Ibid.)
The Supreme Court went on to answer that question in the affirmative, but not in
any way applicable here. To the contrary, in the very introduction of the opinion, the
Supreme Court observed as follows: “Our ruling in this case is a narrow one. We hold
only that a borrower who has suffered a nonjudicial foreclosure does not lack standing to
sue for wrongful foreclosure based on an allegedly void assignment merely because he or
she was in default on the loan and was not a party to the challenged assignment. We do
not hold or suggest that a borrower may attempt to preempt a threatened nonjudicial
foreclosure by a suit questioning the foreclosing party’s right to proceed. Nor do we hold
or suggest that plaintiff in this case has alleged facts showing the assignment is void or
that, to the extent she has, she will be able to prove those facts. Nor, finally, in rejecting
defendants’ arguments on standing do we address any of the substantive elements of the
wrongful foreclosure tort or the factual showing necessary to meet those elements.”
(Yvanova, supra, 62 Cal.4th at p. 924.)
While the Supreme Court went on to disapprove four opinions, including Jenkins,
it did so only “to the extent they held borrowers lack standing to challenge an assignment
of the deed of trust as void.” (Yvanova, supra, 62 Cal.4th at p. 939, fn. 13.) As its
invocation of Jenkins’ holding on preemptive challenges to foreclosure authority
confirms, the Supreme Court made it clear that these decisions otherwise remain valid:
“This aspect of Jenkins, disallowing the use of a lawsuit to preempt a nonjuidical
foreclosure, is not within the scope of our review. . . .” (Yvanova, at p. 934.) Or, as the
court said at an earlier point, “We do not hold or suggest that a borrower may attempt to
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preempt a threatened nonjudicial foreclosure by a suit questioning the foreclosing party’s
right to proceed.” (Id. at p. 924.)
That, of course, is the Lontocs’ position here.
To the extent the Lontocs also rely on Glaski, that reliance, too, is unavailing.
While the Supreme Court did adopt the Glaski view that standing may exist when a
foreclosed borrower alleges facts showing an assignment is void, it did not “hold or
suggest that plaintiff in this case has alleged facts showing the assignment is void.”
(Yvanova, supra, 62 Cal.4th at p. 924.) And it did not reach the fundamental question of
whether an assignment in violation of a PSA was void. Referring to the Second Circuit’s
rebuke of Glaski’s interpretation of New York law in Rajamin, supra, 757 F.3d 79, the
Supreme Court wrote: “Rajamin’s expressed disagreement with Glaski . . . was on the
question whether, under New York law, an assignment to a securitized trust made after
the trust’s closing date is void or merely voidable. . . . [T]hat question is outside the
scope of our review and we express no opinion as to Glaski’s correctness on the point.”
(Yvanova, at pp. 940–941.)
A month after Yvanova, the Fourth District Court of Appeal filed Saterbak v.
JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808 (Saterbak). It is dispositive
of the Lontocs’ position, holding as follows: “The California Supreme Court recently
held that a borrower has standing to sue for wrongful foreclosure where an alleged
defect in the assignment renders the assignment void. (Yvanova, supra, 62 Cal.4th at
pp. 942–943.) However, Yvanova’s ruling is expressly limited to the post-foreclosure
context. (Id. at pp. 934–935 [‘narrow question’ under review was whether a borrower
seeking remedies for wrongful foreclosure has standing, not whether a borrower could
preempt a nonjudicial foreclosure].) Because Saterbak brings a preforeclosure suit
challenging Defendant’s ability to foreclose, Yvanova does not alter her standing
obligations.
“Moreover, Yvanova recognizes borrower standing only where the defect in the
assignment renders the assignment void, rather than voidable. (Yvanova, supra,
62 Cal.4th at pp. 942–943.) ‘Unlike a voidable transaction, a void one cannot be ratified
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or validated by the parties to it even if they so desire.’ (Id. at p. 936.) Yvanova expressly
offers no opinion as to whether, under New York law, an untimely assignment to a
securitized trust made after the trust’s closing date is void or merely voidable. (Id. at
pp. 940–941.) We conclude such an assignment is merely voidable. (See Rajamin v.
Deutsche Bank National Trust Co. (2d Cir. 2014) 757 F.3d 79, 88, 89 (Rajamin) [‘the
weight of New York authority is contrary to plaintiffs’ contention that any failure to
comply with the terms of the [PSAs] rendered defendants’ acquisition of plaintiffs’ loans
and mortgages void as a matter of trust law’; ‘an unauthorized act by the trustee is not
void but merely voidable by the beneficiary’].) Consequently, Saterbak lacks standing to
challenge alleged defects in the MERS assignment of the DOT to the 2007-AR7 trust.”
(Saterbak, supra, 245 Cal.App.4th at p. 815, fns. omitted.)
The Supreme Court denied review.
Sciarratta v. U.S. Bank National Assn. (2016) 247 Cal.App.4th 552, belatedly
cited at oral argument and on which we allowed supplemental briefing, is unsupportive of
the Lontocs for the same reason. It involved “a homeowner who has been foreclosed
on,” which homeowner is necessarily “harmed by losing her home to an entity with no
legal right to take it.” (Id. at p. 555.)
Defendants’ brief devotes six pages to a discussion of Glaski, a discussion that
asserts that Glaski’s interpretation of New York law was “mistaken.” Defendants point
out that Glaski’s conclusion was not only rejected by the Second Circuit in Rajamin,
supra, 757 F.3d at p. 90, they go on to state that “In Pike v. Deutsche Bank Nat’l Trust
Co., 121 A.3d 279 (N.H. 2015), the Supreme Court of New Hampshire joined the
Supreme Courts of Nevada, Rhode Island, and Vermont as well as six U.S. Courts of
Appeal and a myriad of state intermediate courts in holding that borrowers lack standing
to challenge the assignment of a Note and/or Deed of Trust as allegedly violative of a
PSA.” And defendants go on to cite to two state Supreme Courts, the First, Fifth, Sixth,
Seventh, and Ninth Circuit Courts of Appeal, and intermediate state Appellate Courts of
New Mexico, Hawaii, and Massachusetts. As defendants sum up, “Every appellate court
to express an opinion as to Glaski’s correctness on the point—including at least four state
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Supreme Courts, six U.S. Courts of Appeals, and intermediate courts in California and
across the country—has concluded that an assignment proved to be in violation of a PSA
would be voidable, not void.”
Defendants’ showing is, in a word, persuasive. The Lontocs did not even file a
reply brief.
The Lontocs’ third argument, that the trial court erred in not giving them
leave to amend, does not even mention what they could allege by way of any
amendment—indeed, does not even mention the elements of any of their causes of
action, let alone even mention the other three causes of action. The Lontocs entire
argument on this point is as follows: “Here, Plaintiffs can cure any pleading
insufficiencies by pleading with more supporting facts, including more specificity in
their causes of action, through an allowed Second Amended Complaint. It is noteworthy
that Plaintiffs have only filed a First Amended Complaint, in this case. [¶] Therefore,
Plaintiffs allege that the Superior Court erred in refusing to allow Plaintiffs to amend
their First Amended Complaint.” It is manifestly insufficient.
DISPOSITION
The judgment is affirmed. Defendants shall recover their costs on appeal.
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_________________________
Richman, J.

We concur:

_________________________
Kline, P.J.

_________________________
Stewart, J.
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JUSTICE SOTOMAYOR delivered the opinion of
the Court.
(Slip Opinion) Syllabus NOTE: Where it is
feasible, a syllabus (headnote) will be released, as
is being done in connection with this case, at the
time the opinion is issued. The syllabus constitutes
no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the
convenience of the reader. See United States v.
Detroit Timber & Lumber Co., 200 U. S. 321, 337.
CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE SECOND
CIRCUIT Petitioner Edward McDonough
processed ballots as a commissioner of the county
board of elections in a primary election in Troy,
New York. Respondent Youel Smith was specially
appointed to investigate and to prosecute a case of
forged absentee ballots in that election.
McDonough became his primary target.
McDonough alleges that Smith fabricated
evidence against him and used it to secure a grand
jury indictment. Smith then brought the case to
trial and presented allegedly fabricated testimony.
That trial ended in a mistrial. Smith again elicited
allegedly fabricated evidence in a second trial,
which ended on December 21, 2012, with
McDonough's acquittal on all charges. On
December 18, 2015, McDonough sued Smith
under 42 U. S. C. §1983, asserting, as relevant
here, a claim for fabrication of evidence. The
District Court dismissed the claim as untimely,
and the Second Circuit affirmed. The court held
that the 3-year limitations period began to run
"when (1) McDonough learned that the evidence
was false and was used against him during the
criminal proceedings; and (2) he suffered a loss of
liberty as a result of that evidence," 898 F. 3d 259,

265. Thus, the court concluded, McDonough's
claim was untimely, because those events
undisputedly had occurred by the time
McDonough was arrested and stood trial. Held:
The statute of limitations for McDonough's §1983
fabricated-evidence claim began to run when the
criminal proceedings against him terminated in his
favor—that is, when he was acquitted at the end of
his second trial. Pp. 3-15.
(a) The time at which a §1983 claim
accrues "is a question of feder-
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*2

al law," "conforming in general to
common-law tort principles," and is
presumptively—but not always—"when
the plaintiff has 'a complete and present
cause of action.'" Wallace v. Kato, 549 U.
S. 384, 388. An accrual analysis begins
with identifying "the specific constitutional
right" alleged to have been infringed.
Manuel v. Joliet, 580 U. S. ___, ___. Here,
the claimed right is an assumed due
process right not to be deprived of liberty
as a result of a government official's
fabrication of evidence. Pp. 4-5.
(b) Accrual questions are often decided by
referring to the common-law principles
governing analogous torts. Wallace, 549 U.
S., 388. The most analogous common-law
tort here is malicious prosecution, which
accrues only once the underlying criminal
proceedings have resolved in the plaintiff's
favor. Following that analogy where it
leads: McDonough could not bring his
fabricated-evidence claim under §1983
prior to favorable termination of his
prosecution.
Malicious
prosecution's
favorable-termination
requirement
is
rooted in pragmatic concerns with
avoiding parallel criminal and civil
litigation over the same subject matter and
the related possibility of conflicting civil
and criminal judgments, and likewise
avoids allowing collateral attacks on
criminal judgments through civil litigation.
See Heck v. Humphrey, 512 U. S. 477,
484-485. Because a civil claim such as
McDonough's, asserting that fabricated
evidence was used to pursue a criminal
judgment, implicates the same concerns, it
makes sense to adopt the same rule. The
principles and reasoning of Heck—which
emphasized those concerns with parallel
litigation and conflicting judgments—
confirm the strength of this analogy. This
case differs because the plaintiff in Heck
had been convicted and McDonough was
acquitted, but McDonough's claims

nevertheless challenge the validity of the
criminal proceedings against him in
essentially the same manner as the plaintiff
in Heck challenged the validity of his
conviction. Pp. 5-9.
(c) The soundness of this conclusion is
reinforced by the consequences that would
follow from imposing a ticking limitations
clock on criminal defendants as soon as
they become aware that fabricated
evidence has been used against them. That
rule would create practical problems in
jurisdictions where prosecutions regularly
last nearly as long as—or even longer than
—the limitations period. Criminal
defendants could face the untenable choice
of letting their claims expire or filing a
civil suit against the very person who is in
the midst of prosecuting them. The parallel
civil litigation that would result if plaintiffs
chose the second option would run counter
to core principles of federalism, comity,
consistency, and judicial economy. Smith's
suggested workaround—stays and ad-hoc
abstentions—is poorly suited to the type of
claim at issue here. Pp. 9-11.
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(d) Smith's counterarguments do not sway
the result. First, relying on Wallace, Smith
argues that Heck is irrelevant to
McDonough's claim. The Court in Wallace
rejected the plaintiff's reliance on Heck,
but Wallace involved a false-arrest claim—
analogous
to
common-law
false
imprisonment—and does not displace the
principles in Heck that resolve this case.
Second, Smith argues that McDonough
theoretically could have been prosecuted
without the fabricated evidence, and was
not convicted even with it; and thus,
because a violation could exist no matter
its effect on the outcome, the date of that
outcome is irrelevant. Although the
argument for adopting a favorabletermination requirement would be weaker
in the context of a fabricated-evidence
claim that does not allege that the
violation's consequence was a liberty
deprivation occasioned by the criminal
proceedings themselves, that is not the
nature of McDonough's claim. His claim
remains most analogous to a claim of
common-law malicious prosecution. Nor
does it change the result that McDonough
suffered harm prior to his acquittal,
because the Court has never suggested that
the date on which a constitutional injury
first occurs is the only date from which a
limitations period may run. Third, Smith
argues that the advantages of his rule
outweigh its disadvantages as a matter of
policy.
But
his
arguments
are
unconvincing. It is not clear that the
Second Circuit's approach would provide
more predictable guidance, and while
perverse incentives for prosecutors and
risk of foreclosing meritorious claims
could be valid considerations in other
contexts, they do not overcome other
considerations here. Pp. 11-15.
898 F. 3d 259, reversed and remanded.
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SOTOMAYOR, J., delivered the opinion of the
Court, in which ROBERTS, C. J., and
GINSBURG,
BREYER,
ALITO,
and
KAVANAUGH, JJ., joined. THOMAS, J., filed a
dissenting opinion, in which KAGAN and
GORSUCH, JJ., joined. *4 Opinion of the Court
NOTICE: This opinion is subject to formal
revision before publication in the preliminary print
of the United States Reports. Readers are
requested to notify the Reporter of Decisions,
Supreme Court of the United States, Washington,
D. C. 20543, of any typographical or other formal
errors, in order that corrections may be made
before the preliminary print goes to press. ON
WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE
SECOND CIRCUIT JUSTICE SOTOMAYOR
delivered the opinion of the Court.
Petitioner Edward McDonough alleges that
respondent Youel Smith fabricated evidence and
used it to pursue criminal charges against him.
McDonough was acquitted, then sued Smith under
42 U. S. C. §1983. The courts below, concluding
that the limitations period for McDonough's
fabricated-evidence claim began to run when the
evidence was used against him, determined that
the claim was untimely. We hold that the
limitations period did not begin to run until
McDonough's acquittal, and therefore reverse.

I

5

This case arises out of an investigation into forged
absentee ballots that were submitted in a primary
election in Troy, New York, in 2009. McDonough,
who processed the ballots in his capacity as a
commissioner of the county board of elections,
maintains that he was unaware that they had been
forged. Smith was specially appointed to *5
investigate and to prosecute the matter.
McDonough's complaint alleges that Smith then
set about scapegoating McDonough (against
whose family Smith harbored a political grudge),
despite evidence that McDonough was innocent.
Smith leaked to the press that McDonough was his
primary target and pressured him to confess.
When McDonough would not, Smith allegedly

fabricated evidence in order to inculpate him.
Specifically, McDonough alleges that Smith
falsified affidavits, coached witnesses to lie, and
orchestrated a suspect DNA analysis to link
McDonough to relevant ballot envelopes.

The Court of Appeals held that McDonough's
fabricated-evidence claim accrued, and thus the
limitations period began to run, "when (1)
McDonough learned that the evidence was false
and was used against him during the criminal
proceedings; and (2) he suffered a loss of liberty
as a result of that evidence." Ibid. This rule, in the
Second Circuit's view, followed from its
conclusion that a plaintiff has a complete
fabricated-evidence claim as soon as he can show
that the defendant's knowing use of the fabricated
evidence caused him some deprivation of liberty.
Id., at 266. Those events undisputedly had
occurred by the time McDonough was arrested
and stood trial. Ibid.

Relying in part on this allegedly fabricated
evidence, Smith secured a grand jury indictment
against McDonough. McDonough was arrested,
arraigned, and released (with restrictions on his
travel) pending trial. Smith brought the case to
trial a year later, in January 2012. He again
presented the allegedly fabricated testimony
during this trial, which lasted more than a month
and ended in a mistrial. Smith then reprosecuted
McDonough. The second trial also lasted over a
month, and again, Smith elicited allegedly
fabricated testimony. The second trial ended with
McDonough's acquittal on all charges on
December 21, 2012.

As the Second Circuit acknowledged, id., at 267,
other Courts of Appeals have held that the statute
of limitations for a fabricated-evidence claim does
not begin to run until favorable termination of the
challenged criminal proceedings.1 We granted

On December 18, 2015, just under three years
after his acquittal, McDonough sued Smith and
other defendants under §1983 in the U. S. District
Court for the Northern District of New York.
Against Smith, McDonough asserted two different
constitutional claims: one for fabrication of
evidence, and one for malicious prosecution
without probable cause. The District Court
dismissed the malicious prosecution claim as
barred by prosecutorial immunity, though timely.
It dismissed the fabricated-evidence claim,
however, as untimely.

6

McDonough appealed to the U. S. Court of
Appeals for the Second Circuit, which affirmed.
898 F. 3d 259 (2018). The Court of Appeals
agreed with the District Court's *6 disposition of
the malicious prosecution claim. As for the
timeliness of the fabricated-evidence claim,
because all agreed that the relevant limitations
period is three years, id., at 265, the question was
when that limitations period began to run: upon
McDonough's acquittal, or at some point earlier. In
essence, given the dates at issue, McDonough's
claim was timely only if the limitations period
began running at acquittal.

certiorari to resolve the conflict, 586 U. S. ___
(2019), and now reverse.
1 See Floyd v. Attorney General of Pa., 722

Fed. Appx. 112, 114 (CA3 2018); Mills v.
Barnard, 869 F. 3d 473, 484 (CA6 2017);
Bradford v. Scherschligt, 803 F. 3d 382,
388 (CA9 2015); Castellano v. Fragozo,
352 F. 3d 939, 959-960 (CA5 2003) (en
banc).

II

7

The statute of limitations for a fabricated-evidence
claim like McDonough's does not begin to run
until the criminal proceedings against the
defendant (i.e., the §1983 *7 plaintiff) have
terminated in his favor. This conclusion follows
both from the rule for the most natural commonlaw analogy (the tort of malicious prosecution)
and from the practical considerations that have
previously led this Court to defer accrual of claims
that would otherwise constitute an untenable
collateral attack on a criminal judgment.

A

The question here is when the statute of
limitations began to run. Although courts look to
state law for the length of the limitations period,
the time at which a §1983 claim accrues "is a
question of federal law," "conforming in general to
common-law tort principles." Wallace v. Kato, 549
U. S. 384, 388 (2007). That time is presumptively
"when the plaintiff has 'a complete and present
cause of action,'" ibid., though the answer is not
always so simple. See, e.g., id., at 388-391, and n.
3; Dodd v. United States, 545 U. S. 353, 360
(2005). Where, for example, a particular claim
may not realistically be brought while a violation
is ongoing, such a claim may accrue at a later date.
See Wallace, 549 U. S., at 389.

8

(1992) ("Certain wrongs affect more than a
single right and, accordingly, can implicate
more than one of the Constitution's
commands").

liberty, we have no occasion to consider the
proper handling of a fabricated-evidence
claim founded on an allegation that the use
of fabricated evidence was so egregious as
to shock the conscience, see, e.g., County
of Sacramento v. Lewis, 523 U. S. 833, 849
(1998), or caused harms exclusively to
"interests other than the interest in freedom
from physical restraint," Albright v. Oliver,
510 U. S. 266, 283 (1994) (Kennedy, J.,
concurring in judgment); see also, e.g., W.
Keeton, D. Dobbs, R. Keeton, & D. Owen,
Prosser and Keeton on Law of Torts §119,
p. 870 (5th ed. 1984) (Prosser & Keeton) ("
[O]ne who is wrongfully prosecuted may
suffer

through a 42 U. S. C. §1983 action. See
Soldal v. Cook County, 506 U. S. 56, 70

in

reputation

and

by

address what the accrual rule would be for
a claim rooted in other types of harm
independent of a liberty deprivation, as no
such claim is before us. See 898 F. 3d 259,
266 (CA2 2018).

B
As noted above, this Court often decides accrual
questions by referring to the common-law
principles governing analogous torts. See Wallace,
549 U. S., at 388; Heck, 512 U. S., at 483. These
"principles are meant to guide rather than to
control the definition of §1983 claims," such that
the common law serves "'more as a source of
inspired examples than of prefabricated
components.'" Manuel, 580 U. S., at ___ (slip op.,
at 12).

sounding in denial of due process, we

use of fabricated evidence enforceable

both

confinement"). Accordingly, we do not

treatment of McDonough's claim as one

provide safeguards against the creation or

the

due process claim to allege a deprivation of

2 2 In accepting the Court of Appeals'

constitutional provisions (if any) might

because

Second Circuit understood McDonough's

An accrual analysis begins with identifying "'the
specific constitutional right'" alleged to have been
infringed. Manuel v. Joliet, 580 U. S. ___, ___
(2017) (slip op., at 12) (quoting Albright v. Oliver,
510 U. S. 266, 271 (1994) (plurality opinion)).
Though McDonough's complaint does not ground
his fabricated-evidence claim in a particular
constitutional provision, the Second Circuit
treated his claim as arising under the Due Process
Clause. 898 F. 3d, at 266. McDonough's claim,
this theory goes, seeks to vindicate a "'right not to
be deprived of liberty as a result of the fabrication
of evidence by a government officer.'" Ibid.
(quoting Zahrey v. Coffey, 221 F. 3d 342, 349
(CA2 2000)); see also, e.g., Napue v. Illinois, 360
U. S. 264, 269 (1959). We assume without
deciding that the Second *8 Circuit's articulations
of the right at issue and its contours are sound,
having not granted certiorari to resolve those
separate questions. See Heck v. Humphrey, 512 U.
S. 477, 480, n. 2 (1994) (accepting the lower
courts' characterization of the relevant claims).

express no view as to what other

Moreover,

9

Relying on our decision in Heck, McDonough
analogizes his fabricated-evidence claim to the
common-law tort of *9 malicious prosecution, a
type of claim that accrues only once the
underlying criminal proceedings have resolved in
the plaintiff's favor. 512 U. S., at 484; Prosser &
Keeton §119, at 871, 874-875; Restatement
(Second) of Torts §§653, 658 (1976); 3 D. Dobbs,

P. Hayden, & E. Bublick, Law of Torts §§586,
590, pp. 388-389, 402-404 (2d ed. 2011) (Dobbs).
McDonough is correct that malicious prosecution
is the most analogous common-law tort here.
Common-law malicious prosecution requires
showing, in part, that a defendant instigated a
criminal proceeding with improper purpose and
without probable cause. Restatement (Second) of
Torts §653; see also Dobbs §586, at 388-389;
Prosser & Keeton §119, at 871.3 The essentials of

10

Justices of Boston Municipal Court v.
Lydon, 466 U. S. 294, 301 (1984), and as
the case comes to this Court, it is
undisputed that McDonough has pleaded a
liberty deprivation. See 898 F. 3d, at 266.
5 Smith urges the Court to steer away from

the comparison to malicious prosecution,
noting that the Second Circuit treats
malicious

prosecution

claims

and

fabricated-evidence claims as distinct. See
id.,

at

268,

and

n.

12.

But

two

McDonough's claim are similar: His claim
requires him to show that the criminal proceedings
against him—and consequent deprivations of his
liberty4—were caused by Smith's malfeasance in

constitutional claims may differ yet still

fabricating evidence. At bottom, both claims
challenge the integrity of criminal prosecu- *10
tions undertaken "pursuant to legal process." See
Heck, 512 U. S., at 484.

torts is not a one-to-one matching exercise.

3 5

The Second Circuit borrowed the

common-law
prosecution
distinct

elements
to

of

govern

constitutional

malicious

McDonough's
malicious

prosecution claim, which is not before us.
See 898 F. 3d, at 268, n. 10. This Court has
not defined the elements of such a §1983
claim, see Manuel v. Joliet, 580 U. S. ___,
___-___ (2017) (slip op., at 14-15), and
this case provides no occasion to opine on
what the elements of a constitutional
malicious prosecution action under §1983
are or how they may or may not differ from
those of a fabricated-evidence claim.
Similarly,

while

noting

that

only

McDonough's malicious prosecution claim
was barred on absolute-immunity grounds
below, we make no statement on whether
or how the doctrine of absolute immunity
would apply to McDonough's fabricatedevidence claim. Any further consideration
of that question is properly addressed by
the Second Circuit on remand, subject to
ordinary

principles

of

waiver

and

forfeiture.
4 Though McDonough was not incarcerated

pending trial, he was subject to restrictions
on his ability to travel and other "'restraints
not shared by the public generally,'"

both resemble malicious prosecution more
than

any

other

common-law

tort;

comparing constitutional and common-law
See, e.g., Heck, 512 U. S., at 479, 484
(analogizing

malicious

prosecution

to

several distinct claims). Tellingly, Smith
has not suggested an alternative commonlaw analogy. See Tr. of Oral Arg. 44-46.

We follow the analogy where it leads:
McDonough could not bring his fabricatedevidence claim under §1983 prior to favorable
termination of his prosecution. As Heck explains,
malicious prosecution's favorable-termination
requirement is rooted in pragmatic concerns with
avoiding parallel criminal and civil litigation over
the same subject matter and the related possibility
of conflicting civil and criminal judgments. See
id., at 484-485; see also Prosser & Keeton §119, at
874; Dobbs §589, at 402. The requirement
likewise avoids allowing collateral attacks on
criminal judgments through civil litigation. Heck,
512 U. S., at 484. These concerns track "similar
concerns for finality and consistency" that have
motivated this Court to refrain from multiplying
avenues for collateral attack on criminal
judgments through civil tort vehicles such as
§1983. Id., at 485; see also Preiser v. Rodriguez,
411 U. S. 475, 490 (1973) (noting the "strong
policy requiring exhaustion of state remedies" in
order "to avoid the unnecessary friction between
the federal and state court systems"); Younger v.
Harris, 401 U. S. 37, 43 (1971) ("Since the
beginning of this country's history Congress has,
subject to few exceptions, manifested a desire to

11

permit state courts to try state cases free from
interference by federal courts"). Because a civil
claim such as McDonough's, asserting that
fabricated evidence was used to pursue a criminal
judg- *11 ment, implicates the same concerns, it
makes sense to adopt the same rule.

12

This case differs from Heck because the plaintiff
in Heck had been convicted, while McDonough
was acquitted. Although some claims do fall
outside Heck's ambit when a conviction is merely
"anticipated," Wallace, 549 U. S., at 393, however,
McDonough's claims are not of that kind, see
infra, at 11-12. As articulated by the Court of
Appeals, his claims challenge the validity of the
criminal proceedings against him in essentially the
same manner as the plaintiff in Heck challenged
the validity of his conviction. And the pragmatic
considerations discussed in Heck apply generally
to civil suits within the domain of habeas corpus,
not only to those that challenge convictions. See
Preiser, 411 U. S., at 490-491. The principles and
reasoning of Heck thus point toward a corollary
result here: There is not "'a complete and present
cause of action,'" Wallace, 549 U. S., at 388, to
bring a fabricated-evidence challenge to criminal
proceedings while those criminal proceedings are
ongoing. Only once the criminal proceeding has
ended in the defendant's favor, or a resulting
conviction has been invalidated within the
meaning of Heck, see 512 U. S., at 486-487, will
the statute of limitations begin to run.

6 6 Such considerations are why Congress

has determined that a petition for writ of
habeas corpus, not a §1983 action, "is the
appropriate remedy for state prisoners
attacking the validity of the fact or length
of

their

confinement,"

Preiser

v.

Rodriguez, 411 U. S. 475, 490 (1973),
including confinement pending trial before
any conviction has occurred, see id., at 491
(citing Braden v. 30th Judicial Circuit
Court of Ky., 410 U. S. 484 (1973)).

Heck confirms the strength of this analogy. In
Heck, a prisoner serving a 15-year sentence for
manslaughter sought damages under §1983
against state prosecutors and an investigator for
alleged misconduct similar to that alleged here,
including knowingly destroying exculpatory
evidence and causing an illegal voice
identification procedure to be employed at the
prisoner's trial. 512 U. S., at 478-479. The Court
took as a given the lower courts' conclusion that
those claims all effectively "challeng[ed] the
legality of" the plaintiff's conviction. Id., at 480, n.
2. Looking first to the common law, the Court
observed that malicious prosecution "provide[d]
the closest analogy to" such claims because,
unlike other potentially analogous common-law
claims, malicious prosecution "permits damages
for confinement imposed pursuant to legal
process." Id., at 484.
Emphasizing the concerns with parallel litigation
and conflicting judgments just discussed, see id.,
at 484-486, the Court in Heck held that "in order
to recover damages for allegedly unconstitutional
conviction or imprisonment, or for other harm
caused by actions whose unlawfulness would
render a conviction or sentence invalid," a plaintiff
in a §1983 action first had to prove that his
conviction had been invalidated in some way, id.,
at 486. This favorable-termination requirement,

the Court explained, applies whenever "a
judgment in favor of the plaintiff would
necessarily imply" that his prior conviction or
sentence was *12 invalid. Id., at 487.

7 7 Because McDonough was not free to sue

prior to his acquittal, we need not reach his
alternative argument that his claim was
timely because it alleged a continuing
violation.

C
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The soundness of this conclusion is reinforced by
the consequences that would follow from the
Second Circuit's approach, which would impose a
ticking limitations clock on criminal defendants as
soon as they become aware that fabricated
evidence has been used against them. Such a rule
would create practical problems in jurisdictions
where prosecutions regularly last nearly as long as
—or even longer than—the relevant civil
limitations period. See *13 Brief for Petitioner 53-

55; Brief for Criminal Defense Organizations et al.
as Amici Curiae 23-24. A significant number of
criminal defendants could face an untenable
choice between (1) letting their claims expire and
(2) filing a civil suit against the very person who
is in the midst of prosecuting them. The first
option is obviously undesirable, but from a
criminal defendant's perspective the latter course,
too, is fraught with peril: He risks tipping his hand
as to his defense strategy, undermining his
privilege against self-incrimination, and taking on
discovery obligations not required in the criminal
context. See SEC v. Dresser Industries, Inc., 628
F. 2d 1368, 1376 (CADC 1980) (en banc).
Moreover, as noted above, the parallel civil
litigation that would result if plaintiffs chose the
second option would run counter to core principles
of federalism, comity, consistency, and judicial
economy. See supra, at 7-8.
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Smith suggests that stays and ad hoc abstention
are sufficient to avoid the problems of two-track
litigation. Such workarounds are indeed available
when claims falling outside Heck's scope
nevertheless are initiated while a state criminal
proceeding is pending, see Wallace, 549 U. S., at
393-394 (noting the power of district courts to
stay civil actions while criminal prosecutions
proceed); Heck, 512 U. S., at 487-488, n. 8 (noting
possibility of abstention), but Smith's solution is
poorly suited to the type of claim at issue here.
When, as here, a plaintiff's claim "necessarily"
questions the validity of a state proceeding, id., at
487, there is no reason to put the onus to safeguard
comity on district courts exercising case-by-case
discretion—particularly at the foreseeable expense
of potentially prejudicing litigants and cluttering
dockets with dormant, unripe cases. Cf. Panetti v.
Quarterman, 551 U. S. 930, 943 (2007) (noting
that a scheme requiring "conscientious defense
attorneys" to file unripe suits "would add to the
burden imposed on courts, applicants, *14 and the
States, with no clear advantage to any"). The
accrual rule we adopt today, by contrast, respects
the autonomy of state courts and avoids these
costs to litigants and federal courts.

In deferring rather than inviting such suits, we
adhere to familiar principles. The proper approach
in our federal system generally is for a criminal
defendant who believes that the criminal
proceedings against him rest on knowingly
fabricated evidence to defend himself at trial and,
if necessary, then to attack any resulting
conviction through collateral review proceedings.
McDonough therefore had a complete and present
cause of action for the loss of his liberty only once
the criminal proceedings against him terminated in
his favor.

III
Smith's counterarguments do not sway the result.
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First, Smith argues that Heck is irrelevant to
McDonough's claim, relying on this Court's
opinion in Wallace. Wallace held that the
limitations period begins to run on a §1983 claim
alleging an unlawful arrest under the Fourth
Amendment as soon as the arrestee "becomes
detained pursuant to legal process," not when he is
ultimately released. 549 U. S., at 397. The Court
rejected the plaintiff's reliance on Heck, stating
that the Heck rule comes "into play only when
there exists 'a conviction or sentence that has not
been . . . invalidated,' that is to say, an 'outstanding
criminal judgment.'" Wallace, 549 U. S., at 393.
The Court thus declined to adopt the plaintiff's
theory "that an action which would impugn an
anticipated future conviction cannot be brought
until that conviction occurs and is set aside,"
because doing so in the context of an action for
false arrest would require courts and litigants "to
speculate about whether a prosecution will be
brought, whether it will result in conviction, and
whether the pending civil action will impugn that
verdict—all this *15 at a time when it can hardly
be known what evidence the prosecution has in its
possession." Ibid. (citations omitted).
8 8Heck itself suggested that a similar rule

might

allow

at

least

some

Fourth

Amendment unlawful-search claims to
proceed without a favorable termination.
See 512 U. S., at 487, n. 7.

Smith is correct that Heck concerned a plaintiff
serving a sentence for a still-valid conviction and
that Wallace distinguished Heck on that basis, but
Wallace did not displace the principles in Heck
that resolve this case. A false-arrest claim, Wallace
explained, has a life independent of an ongoing
trial or putative future conviction—it attacks the
arrest only to the extent it was without legal
process, even if legal process later commences.
See 549 U. S., at 389-390, 393. That feature made
the claim analogous to common-law false
imprisonment. Id., at 389. By contrast, a claim like
McDonough's centers on evidence used to secure
an indictment and at a criminal trial, so it does not
require "speculat[ion] about whether a prosecution
will be brought." Id., at 393. It directly challenges
—and thus necessarily threatens to impugn—the
prosecution itself. See Heck, 512 U. S., at 486487.

that would impugn a conviction, and that rationale
extends to an ongoing prosecution as well: The
alternative would impermissibly risk parallel
litigation and conflicting judgments. See supra, at
7-8. If the date of the favorable termination was
relevant in Heck, it is relevant here.
It does not change the result, meanwhile, that
McDonough suffered harm prior to his acquittal.
The Court has never suggested that the date on
which a constitutional injury first occurs is the
only date from which a limitations period may
run. Cf. Wallace, 549 U. S., at 389-391, and n. 3
(explaining that the statute of limitations for falsearrest claims does not begin running when the
initial arrest takes place). To the contrary, the
injury caused by a classic malicious prosecution
likewise first occurs as soon as legal process is
brought to bear on a defendant, yet favorable
termination remains the accrual date. See Heck,
512 U. S., at 484.

Second, Smith notes (1) that a fabricated-evidence
claim in the Second Circuit (unlike a malicious
prosecution claim) can exist even if there is
probable cause and (2) that McDonough was
acquitted. In other words, McDonough
theoretically could have been prosecuted without
the fabricated evidence, and he was not convicted
even with it. Because a violation thus could exist
no matter its effect on the outcome, Smith reasons,
"the date on which that outcome occurred is
irrelevant." Brief for Respondent 26.

9 9 As for Smith's suggestion that the

fabricated evidence could not have caused
any liberty deprivation where, as here,
there could have been probable cause and
there was in fact an acquittal, it suffices to
reiterate that we assume the contours of the
claim as defined by the Second Circuit, see
supra, at 5, 6-7, and nn. 2, 4, and thus
accept its undisputed conclusion that there
was a sufficient liberty deprivation here,
see 898 F. 3d, at 266; see also Garnett v.
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Smith is correct in one sense. One could imagine a
fabricated-evidence claim that does not allege that
the violation's consequence was a liberty
deprivation occasioned by the criminal
proceedings themselves. See n. 2, *16 supra. To be
sure, the argument for adopting a favorabletermination requirement would be weaker in that
context. That is not, however, the nature of
McDonough's claim.
As already explained, McDonough's claim
remains most analogous to a claim of commonlaw malicious prosecution, even if the two are not
identical. See supra, at 6-7. Heck explains why
favorable termination is both relevant and required
for a claim analogous to malicious prosecution

Undercover Officer C0039, 838 F. 3d 265,
277 (CA2 2016) (explaining that "a further
deprivation of liberty can result from the
fabrication of evidence even if the initial
arrest is lawful").

17

Third and finally, Smith argues that the advantages
of his rule outweigh its disadvantages as a matter
of policy. *17 In his view, the Second Circuit's
approach would provide more predictable
guidance, while the favorable-termination
approach fosters perverse incentives for
prosecutors (who may become reluctant to offer
favorable resolutions) and risks foreclosing
meritorious claims (for example, where an
outcome is not clearly "favorable"). These

arguments are unconvincing. We agree that clear
accrual rules are valuable but fail to see how
assessing when proceedings terminated favorably
will be, on balance, more burdensome than
assessing when a criminal defendant "learned that
the evidence was false and was used against him"
and deprived him of liberty as a result. 898 F. 3d,
at 265. And while the risk of foreclosing certain
claims and the potential incentive effects that
Smith identifies could be valid considerations in
other contexts,10 they do not overcome the greater

Circuit is therefore reversed, and the case is
remanded for further proceedings consistent with
this opinion.
19

JUSTICE THOMAS, with whom JUSTICE
KAGAN and JUSTICE GORSUCH join,
dissenting.
We granted certiorari to decide when "the statute
of limitations for a Section 1983 claim based on
fabrication of evidence in criminal proceedings
begins to run." Pet. for Cert. i. McDonough,
however, declined to take a definitive position on
the "threshold inquiry in a [42 U. S. C.] §1983
suit": "'identify[ing] the specific constitutional
right' at issue." Manuel v. Joliet, 580 U. S. ___,
___ (2017) (slip op., at 12) (quoting Albright v.
Oliver, 510 U. S. 266, 271 (1994) (plurality
opinion)). Because it is only "[a]fter pinpointing
that right" that courts can proceed to "determine
the elements of, and rules associated with, an
action seeking damages for its violation," Manuel,
580 U. S., at ___ (slip op., at 12), we should have
dismissed this case as improvidently granted.

danger that plaintiffs will be deterred under
Smith's theory from suing for redress of egregious
misconduct, see supra, at 10—nor do they
override the guidance of the common law and
precedent.
10 Because

McDonough's

acquittal

was

unquestionably a favorable termination, we
have no occasion to address the broader
range of ways a criminal prosecution (as
opposed to a conviction) might end
favorably to the accused. Cf. Heck, 512 U.
S., at 486-487. To the extent Smith argues
that the law in this area should take
account of prosecutors' broad discretion
over such matters as the terms on which
pleas will be offered or whether charges
will be dropped, those arguments more
properly bear on the question whether a
given resolution should be understood as
favorable or not. Such considerations
might call for a context-specific and more
capacious

understanding

of

what

constitutes "favorable" termination for
purposes of a §1983 false-evidence claim,
but that is not the question before us.

IV
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The statute of limitations for McDonough's §1983
claim alleging that he was prosecuted using
fabricated evidence began to run when the
criminal proceedings against him *18 terminated
in his favor—that is, when he was acquitted at the
end of his second trial. The judgment of the
United States Court of Appeals for the Second

It is so ordered. *19 ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF
APPEALS FOR THE SECOND CIRCUIT
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McDonough's
failure
to
specify
which
constitutional right the respondent allegedly
violated profoundly complicates our inquiry.
McDonough argues that malicious prosecution is
the common-law tort most analogous to his
fabrication-of-evidence claim. But without
"'identify[ing] the specific constitutional right' at
issue," we cannot ad- *20 here to the contours of
that right when "applying, selecting among, or
adjusting common-law approaches." Ibid.
McDonough also contends that his suit is timely
because he suffered a continuing constitutional
violation, but this argument is similarly difficult to
evaluate without identifying precisely what that
violation
was.
Moreover,
because
the
constitutional basis for McDonough's claim is
unclear, we are unable to confirm that he has a
constitutional claim at all. In my view, it would be

both logical and prudent to address that antecedent
question before addressing the statute of
limitations for that claim.
McDonough also urges us to resolve the question
presented by extending Preiser v. Rodriguez, 411
U. S. 475 (1973), and Heck v. Humphrey, 512 U.
S. 477 (1994). But the analysis under both cases
depends on what facts a §1983 plaintiff would
need to prove to prevail on his claim.11 And
McDonough declines to take a position on that
issue as well. See Brief for Petitioner 19 ("The
Court thus does not need to delve into what the
elements of McDonough's constitutional claim
are"); see also id., at 37-38, n. 11.
11 See Preiser, 411 U. S., at 500 ("[W]hen a

state prisoner is challenging the very fact
or duration of his physical imprisonment,
and the relief he seeks is a determination
that he is entitled to immediate release or a
speedier release from that imprisonment,"
he cannot bring suit under §1983); Heck,
512 U. S., at 486-487 ("[T]o recover
damages for allegedly unconstitutional
conviction or imprisonment . . . a §1983
plaintiff must prove that the conviction or
sentence has been" reversed, expunged,
invalidated,
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or

otherwise

called

into

11-12; Reply Brief 3-4. Additionally, it appears
that McDonough's fabrication claim could face
dismissal on absolute-immunity grounds on
remand. Brief for United States as Amicus Curiae
29-32.
The Court, while recognizing that it is critical to
ascertain the basis for a §1983 claim when
deciding how to "handl[e]" it, ante, at 5, n. 2,
attempts to evade these issues by "assum[ing]
without deciding that the Second Circuit's
articulations of the right at issue and its contours
are sound." Ante, at 4-5. But because the parties
have not accepted the Second Circuit's view that
the claim sounds in procedural due process,12 that
claim as "articulated by the Court of Appeals"
might be different from the claim McDonough
actually brought. Ante, at 9. The better course
would be to dismiss this case as improvidently
granted and await a case in which the threshold
question of the basis of a "fabrication-ofevidence" claim is cleanly presented. Moreover,
even if the Second Circuit were correct that
McDonough asserts a violation of the Due Process
Clause, it would be preferable for the Court to
determine the claim's elements before deciding its
statute of limitations.

question); accord, id., at 486, n. 6

12 See Tr. of Oral Arg. 7 (petitioner) (citing

(explaining that a §1983 action will not lie

the Fourth and Fourteenth Amendments);

where a plaintiff would have to negate an

id., at 42 (respondent) (asserting that the

element of the offense of which he was

claim is not a procedural due process

convicted to succeed on his §1983 claim).

claim). --------

Further complicating this case, McDonough raised
a malicious-prosecution claim alongside his
fabrication-of-evidence claim. The District Court
dismissed that claim on grounds of absolute
immunity. McDonough has not fully explained the
difference between that claim and his *21
fabrication claim, which he insists is both
analogous to the common-law tort of malicious
prosecution and distinct from his dismissed
malicious-prosecution claim. See Tr. of Oral Arg.

***
McDonough asks the Court to bypass the
antecedent question of the nature and elements of
his claim and first determine its statute of
limitations. We should have declined the invitation
and dismissed the writ of certiorari as
improvidently granted. I therefore respectfully
dissent.
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT
DIVISION TWO

RONALD LONTOC, et al.,
Plaintiffs and Appellants,

A145819

v.
(Contra Costa County
Super. Ct. No. MSC14-01109)

BANK OF AMERICA, N.A., et al.,
Defendants and Respondents.

In 2006, appellants Ronald and Mariel Lontoc (Lontocs) borrowed $545,550 from
First Magnus Financial Corporation, via a promissory note secured by a deed of trust.
The Lontocs went into default, and in early 2012, a notice of default was recorded. In
late 2012, a foreclosure sale was scheduled, ultimately to be rescheduled several times
via later notices. The foreclosure sale never occurred.
In June 2014, the Lontocs filed a complaint alleging four causes of action:
wrongful foreclosure; quiet title; violation of Business and Professions Code section
17200; and unjust enrichment. Defendants demurred, and the trial court sustained the
demurrer with leave to amend. The Lontocs amended, defendants again demurred, and
this time the trial court sustained the demurrers without leave to amend. We affirm,
concluding that the Lontocs have not alleged, and cannot allege, a claim for wrongful
foreclosure, the cause of action that is the cornerstone of their complaint—indeed, the
only cause of action they discuss on appeal.
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BACKGROUND
Introduction
As indicated, in 2006, the Lontocs obtained a $545,550 loan from First Magnus
Financial Corporation (First Magnus). The Lontocs signed a promissory note that
provided among other things:
— “Lender may transfer this Note”;
— “Lender or anyone who takes this Note by transfer and who is entitled to
receive payments under this Note is called the ‘Note Holder’ ”;
— “If I am in default, the Note Holder may send me a written notice telling me
that if I do not pay the overdue amount by a certain date, the Note Holder may require me
to pay immediately the full amount of Principal that has not been paid and all the interest
that I owe on that amount”; and
— “In addition to the protections given to the Note Holder under this Note, a
Mortgage, Deed of Trust, or Security Deed . . . protects the Note Holder from possible
losses that might result if I do not keep the promises that I make in this Note.”
The note was secured by a deed of trust that identified First Magnus as the lender,
First American Title as the trustee, and Mortgage Electronic Registration Systems, Inc.
(MERS) as the beneficiary, “solely as a nominee for Lender and Lender’s successors and
assigns.” The deed of trust also provided that “Borrower understands and agrees that
MERS holds only legal title to the interests granted by Borrower in this Security
Instrument, but, if necessary to comply with law or custom, MERS (as nominee for
Lender and Lender’s successors and assigns) has the right: to exercise any or all of those
interests . . . .” The deed of trust also provided that “The Note or a partial interest in the
Note (together with this Security Instrument) can be sold one or more times without prior
notice to Borrower. A sale might result in a change in the entity (known as the ‘Loan
Servicer’) that collects Period Payments due under the Note and this Security Instrument
and performs other mortgage loan servicing obligations under the Note, this Security
Instrument, and Applicable Law.”
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As explained, for example, by the Court of Appeals in Rajamin v. Deutsche Bank
Nat’l Trust Co. (2d Cir. 2014) 757 F.3d 79, 81–82 (Rajamin), the originating lenders
frequently pool residential loans and sell them to a securitization trust, and the trustee,
typically a bank, owns and holds the loans for the benefit of investors in the securitization
trust. It parcels the right to receive the borrowers’ payments into interests represented by
certificates, and sells these residential “mortgage-backed securities” to investors. The
trustee retains a loan servicer to administer the loans. A trust agreement, usually called a
pooling and servicing agreement (PSA), creates the trust and governs the rights, duties,
and obligations of the seller, depositor, trustee, and servicer.
The Lontocs’ opening brief devotes much of its 15-page statement of facts to a
recitation of the history of their loan and deed of trust, and the various assignments
involved, and how those (or at least some of those) assignments are claimed to be “null
and void.” We see no need to recite those facts in detail here. Suffice to say that the
Lontocs went into default on the loan, and in February 2012, Recontrust Company, N.A.
(Recontrust), which had been substituted in by Bank of America as the trustee on the
deed of trust, recorded a notice of default. In October 2012, Recontrust recorded the first
of three notices of trustee sale. A fourth notice of trustee sale was recorded in May 2014,
this by the Wolf Firm, a Law Corporation, as trustee.
No foreclosure sale ever took place.
The Lawsuit
On June 12, 2014, the Lontocs filed their complaint, naming four defendants:
Bank of America; The Bank of New York Mellon f/k/a The Bank of New York as
Trustee for the Alternative Loan Trust 2006-OA2 Mortgage Pass-Through Certificates,
Series 2006-OA21; the Wolf Firm; and MERS. The complaint alleged four causes of
action: (1) wrongful foreclosure; (2) quiet title; (3) violation of Business and Professions
Code section 17200; and (4) unjust enrichment (i.e., quasi-contract for restitution based
1

According to the Lontocs, “ ‘Alternative Loan Trust 2006-OA2 Mortgage
Pass-Through Certificates, Series 2006-OA2’ refers to an investment trust that, at some
point, purports to have acquired the Lontocs’ mortgage note . . . and Deed of Trust.”
3

on unjust enrichment). The wrongful foreclosure cause of action alleged an illegal,
fraudulent, and void transfer of title by Bank of New York, and that Bank of America,
Recontrust, and the Wolf Firm knowingly filed void foreclosure documents.
The complaint also alleged that: the Lontocs “contend that the securitization of
their loan, without more, extinguished any interest in their loan,” the securitization was
“defective” and “in direct contravention of the binding PSA,” and the result was that
MERS’s assignment of the deed of trust to the Series 2006-OA2 trust was “void.”
Bank of America, Bank of New York, and MERS filed a demurrer. The Lontocs
filed opposition, and defendants a reply. The trial court sustained the demurrer with
leave to amend, in an order that provided in pertinent part as follows: “All four causes of
action are based on two theories arising from the securitization of plaintiffs’ loan. Both
theories lack merit. First, securitization in and of itself does not render a mortgage
unenforceable. . . . Second, plaintiffs lack standing to assert defective securitization.”
In granting leave to amend, the trial court’s order provided that “plaintiffs shall
clarify the seeming discrepancy between paragraph 3 of the Complaint and the balance of
the Complaint.” Specifically, the court noted that “[i]n paragraph 3, plaintiffs allege that
their causes of action do not depend on defective securitization,” but “in the balance of
the Complaint, plaintiffs allege defective securitization.” And, the trial court advised: “If
plaintiffs are relying on the theory stated in paragraph 3, it would appear that the
extraneous allegations concerning defective securitization should be omitted from any
further amended complaint. If instead plaintiffs are relying on defective securitization, it
would appear that the allegations of paragraph 3 should be omitted. If plaintiffs are
relying on some hybrid theory, the nature of that hybrid theory shall be more clearly
alleged.”
The Lontocs filed a first amended complaint, alleging the same four causes of
action. The first numbered paragraph stated: “The thrust of Plaintiffs’ complaint is that
none of the named party defendants has standing to sell their home in foreclosure or to
collect monthly mortgage payments from them.” The Lontocs’ brief states that, in
response to the trial court’s ruling, the first amended complaint “omitted . . . everything
4

alleging defective securitization, as well as securitization in general. . . . Instead,
Plaintiffs focused their allegations . . . on void documents . . . (including but not limited
to the void Assignment of Deed of Trust), alleging that Defendants lacked authority to
foreclose.”
Defendants again demurred. Following full briefing, this time the court sustained
the demurrer without leave to amend, setting forth three separate, and independent, bases
for its decision:
“First, plaintiffs themselves affirmatively allege a clean and unbroken chain of
title from the original lender to the currently foreclosing beneficiary. This chain of title
was completed as of March 30, 2006, less than two months after loan origination and
long before the loan went into foreclosure. . . .
“Second, plaintiffs’ allegations concerning the allegedly defective nature of the
recorded assignment are immaterial, because California law does not require that the
assignment of a promissory note secured by a deed of trust be recorded at all. While
defendants voluntarily chose to record an assignment in order to make the transfer of the
beneficial interest to the current beneficiary a matter of public record, any defect in the
performance of that superfluous act cannot have voided an otherwise valid notice of
default or notice of trustee’s sale. [¶] . . . [¶]
“[Third], Plaintiffs allege and argue that the transfer of the beneficial interest from
the original lender to the next entity in the chain of title somehow terminated the role of
defendant Mortgage Electronic Registration Systems, Inc. (‘MERS’) as the nominal
beneficiary. . . . MERS derives its role as the nominal beneficiary, not from a transitory
agency relationship with the original lender, but rather from the contractual terms of the
deed of trust itself. Changing that role would require a contractual modification of the
deed of trust negotiated between the borrowers and the beneficiary, or a voluntary
relinquishment of the nominee role on the part of MERS. Mere changes in the ownership
of the beneficial interest from time to time—changes that the MERS system is designed
to facilitate—cannot have the paradoxical effect of removing MERS from the picture.”
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Judgment was thereafter entered dismissing the complaint, from which the
Lontocs filed a timely appeal.
DISCUSSION
Standard of Review
On appeal from a judgment after the court sustains a general demurrer without
leave to amend, we determine whether the complaint states facts sufficient to constitute a
cause of action. We treat the demurrer as admitting all material facts properly pleaded,
but not contentions, deductions or conclusions. We also consider matters that can be
judicially noticed. And we give the complaint a reasonable interpretation, reading it as a
whole and its parts in their context. When the demurrer is sustained without leave to
amend, we reverse if there is a reasonable possibility that the defect can be cured by
amendment. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)
We also consider documents attached to the complaint, as well as matters subject
to judicial notice. (Hoffman v. Smithwoods RV Park, LLC (2009) 179 Cal.App.4th 390,
400.) And “when the allegations of the complaint contradict or are inconsistent with [the
judicially noticeable facts], we accept the latter and reject the former.” (Blatty v. New
York Times Co. (1986) 42 Cal.3d 1033, 1040.) As we have summed it up, “allegations in
a complaint must yield to contrary allegations contained in exhibits to a complaint.”
(Vallejo Development Co. v. Beck Development Co. (1994) 24 Cal.App.4th 929, 946.)
Introduction to the Analysis
Against the background of that settled authority, the Lontocs’ brief has 15 pages of
argument, addressing what they assert are the “three primary issues presented” by their
appeal, described as follows:
“(1) Whether the Court erred by not considering allegations stated in the
originally-pleaded complaint;
“(2) In an action for Wrongful Foreclosure on a Deed of Trust securing a home
loan, whether a borrower has standing to challenge an assignment of the Note and Deed
of Trust on the basis of defects allegedly rendering the assignment void; and
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“(3) Whether a trial court commits reversible error when it sustains a demurrer
without leave to amend where the plaintiffs have alleged facts showing entitlement to
relief under any available theory.”
We do not understand the significance of the first argument, and in any event
would necessarily conclude that it could not be reversible error, not in light of our
decision on the second, and fundamental, issue, the Lontocs’ claim they had standing to
assert a claim for wrongful foreclosure.
The Lontocs Do Not State, and Cannot State, a Claim for Wrongful
Foreclosure
As indicated, the focus of the Lontocs’ argument is on their first cause of action,
for wrongful foreclosure, an argument premised in great part on the recent case of
Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919 (Yvanova). The
argument first quotes the trial court’s order that they “lack standing,” and then proceeds
as follows:
“The California Fifth District Court of Appeal found standing for wrongful
foreclosure based on void transfers in the securitization against another Plaintiff whose
case is on point with Plaintiffs’/Appellants’ case. Glaski v. Bank of Am., N.A.,
218 Cal.App.4th 1079 (2013). After the Glaski Court made its ruling, various banks
vigorously attempted to persuade the California Supreme Court to depublish the
Glaski Court opinion, but the California Supreme Court, instead, rejected such
efforts. [¶] . . . [¶]
“As far as alleging standing to challenge illegal, fraudulent and void assignments
relating to their Note and Deed of Trust, the Appellate Courts, prior to February 18, 2016,
lacked uniformity in this issue. In fact, the California Appellate Courts[’] rulings varied
throughout California on this issue.
“However, on February 18, 2016, in reviewing Yvanova v. New Century Mortgage
Corporation, Et. Al. (Supreme Court case number: S218973), the California Supreme
Court concluded; [¶] ‘that because in a nonjudicial foreclosure only the original
beneficiary of a deed of trust or its assignee or agent may direct the trustee to sell the
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property, an allegation that the assignment was void, and not merely voidable at the
behest of the parties to the assignment, will support an action for wrongful foreclosure.’
“The Yvanova case is very similar to Plaintiffs’/Appellants’ case in that Plaintiff
(Yvanova) alleged in her Complaint that the assignment of deed of trust was void based
on defective securitization of her loan into a securitization trust, rendering her assignment
void, not voidable.”
By no means. Yvanova is not “very similar” to the Lontocs’ case. Indeed, as the
Supreme Court expressly noted, their case was not involved.
Yvanova borrowed $483,000 in 2006, in connection with which she executed a
deed of trust securing the loan on a residential property in Woodland Hills. (Yvanova,
supra, 62 Cal.4th at p. 924.) Various assignments of the deed of trust occurred, the last
substituting Western Progressive, LLC as trustee. (Id. at p. 925.) Then, as the Supreme
Court described it, “A recorded trustee’s deed upon sale dated December 24, 2012, states
that plaintiff’s Woodland Hills property was sold at public auction on September 14,
2012. The deed conveys the property from Western Progressive, LLC, as trustee, to the
purchaser at auction.” (Ibid.)
Yvanova sued, her operative second amended complaint alleging just one cause of
action, for quiet title. Defendants demurred, and the trial court sustained the demurrer
without leave to amend. Again in the words of the Supreme Court, “The Court of Appeal
affirmed the judgment for defendants on their demurrer. The pleaded cause of action for
quiet title failed fatally, the court held, because plaintiff did not allege she had tendered
payment of her debt. The court went on to discuss the question, on which it had sought
and received briefing, of whether plaintiff could, on the facts alleged, amend her
complaint to plead a cause of action for wrongful foreclosure.” (Yvanova, supra,
62 Cal.4th at pp. 925–926.)
The Supreme Court went on to observe that the Court of Appeal concluded leave
to amend was not warranted, relying on Jenkins v. JPMorgan Chase Bank, N.A. (2013)
216 Cal.App.4th 497 (Jenkins). (Yvanova, supra, 62 Cal.4th at p. 926.) But that court
also “acknowledged that plaintiff’s authority, Glaski v. Bank of America, supra,
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218 Cal.App.4th 1079 (Glaski), conflicted with Jenkins on the standing issue, but the
court agreed with the reasoning of Jenkins and declined to follow Glaski.” (Yvanova, at
p. 926.) The Supreme Court “granted plaintiff’s petition for review, limiting the issue to
be briefed and argued to the following: ‘In an action for wrongful foreclosure on a deed
of trust securing a home loan, does the borrower have standing to challenge an
assignment of the note and deed of trust on the basis of defects allegedly rendering the
assignment void?’ ” (Ibid.)
The Supreme Court went on to answer that question in the affirmative, but not in
any way applicable here. To the contrary, in the very introduction of the opinion, the
Supreme Court observed as follows: “Our ruling in this case is a narrow one. We hold
only that a borrower who has suffered a nonjudicial foreclosure does not lack standing to
sue for wrongful foreclosure based on an allegedly void assignment merely because he or
she was in default on the loan and was not a party to the challenged assignment. We do
not hold or suggest that a borrower may attempt to preempt a threatened nonjudicial
foreclosure by a suit questioning the foreclosing party’s right to proceed. Nor do we hold
or suggest that plaintiff in this case has alleged facts showing the assignment is void or
that, to the extent she has, she will be able to prove those facts. Nor, finally, in rejecting
defendants’ arguments on standing do we address any of the substantive elements of the
wrongful foreclosure tort or the factual showing necessary to meet those elements.”
(Yvanova, supra, 62 Cal.4th at p. 924.)
While the Supreme Court went on to disapprove four opinions, including Jenkins,
it did so only “to the extent they held borrowers lack standing to challenge an assignment
of the deed of trust as void.” (Yvanova, supra, 62 Cal.4th at p. 939, fn. 13.) As its
invocation of Jenkins’ holding on preemptive challenges to foreclosure authority
confirms, the Supreme Court made it clear that these decisions otherwise remain valid:
“This aspect of Jenkins, disallowing the use of a lawsuit to preempt a nonjuidical
foreclosure, is not within the scope of our review. . . .” (Yvanova, at p. 934.) Or, as the
court said at an earlier point, “We do not hold or suggest that a borrower may attempt to

9

preempt a threatened nonjudicial foreclosure by a suit questioning the foreclosing party’s
right to proceed.” (Id. at p. 924.)
That, of course, is the Lontocs’ position here.
To the extent the Lontocs also rely on Glaski, that reliance, too, is unavailing.
While the Supreme Court did adopt the Glaski view that standing may exist when a
foreclosed borrower alleges facts showing an assignment is void, it did not “hold or
suggest that plaintiff in this case has alleged facts showing the assignment is void.”
(Yvanova, supra, 62 Cal.4th at p. 924.) And it did not reach the fundamental question of
whether an assignment in violation of a PSA was void. Referring to the Second Circuit’s
rebuke of Glaski’s interpretation of New York law in Rajamin, supra, 757 F.3d 79, the
Supreme Court wrote: “Rajamin’s expressed disagreement with Glaski . . . was on the
question whether, under New York law, an assignment to a securitized trust made after
the trust’s closing date is void or merely voidable. . . . [T]hat question is outside the
scope of our review and we express no opinion as to Glaski’s correctness on the point.”
(Yvanova, at pp. 940–941.)
A month after Yvanova, the Fourth District Court of Appeal filed Saterbak v.
JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808 (Saterbak). It is dispositive
of the Lontocs’ position, holding as follows: “The California Supreme Court recently
held that a borrower has standing to sue for wrongful foreclosure where an alleged
defect in the assignment renders the assignment void. (Yvanova, supra, 62 Cal.4th at
pp. 942–943.) However, Yvanova’s ruling is expressly limited to the post-foreclosure
context. (Id. at pp. 934–935 [‘narrow question’ under review was whether a borrower
seeking remedies for wrongful foreclosure has standing, not whether a borrower could
preempt a nonjudicial foreclosure].) Because Saterbak brings a preforeclosure suit
challenging Defendant’s ability to foreclose, Yvanova does not alter her standing
obligations.
“Moreover, Yvanova recognizes borrower standing only where the defect in the
assignment renders the assignment void, rather than voidable. (Yvanova, supra,
62 Cal.4th at pp. 942–943.) ‘Unlike a voidable transaction, a void one cannot be ratified
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or validated by the parties to it even if they so desire.’ (Id. at p. 936.) Yvanova expressly
offers no opinion as to whether, under New York law, an untimely assignment to a
securitized trust made after the trust’s closing date is void or merely voidable. (Id. at
pp. 940–941.) We conclude such an assignment is merely voidable. (See Rajamin v.
Deutsche Bank National Trust Co. (2d Cir. 2014) 757 F.3d 79, 88, 89 (Rajamin) [‘the
weight of New York authority is contrary to plaintiffs’ contention that any failure to
comply with the terms of the [PSAs] rendered defendants’ acquisition of plaintiffs’ loans
and mortgages void as a matter of trust law’; ‘an unauthorized act by the trustee is not
void but merely voidable by the beneficiary’].) Consequently, Saterbak lacks standing to
challenge alleged defects in the MERS assignment of the DOT to the 2007-AR7 trust.”
(Saterbak, supra, 245 Cal.App.4th at p. 815, fns. omitted.)
The Supreme Court denied review.
Sciarratta v. U.S. Bank National Assn. (2016) 247 Cal.App.4th 552, belatedly
cited at oral argument and on which we allowed supplemental briefing, is unsupportive of
the Lontocs for the same reason. It involved “a homeowner who has been foreclosed
on,” which homeowner is necessarily “harmed by losing her home to an entity with no
legal right to take it.” (Id. at p. 555.)
Defendants’ brief devotes six pages to a discussion of Glaski, a discussion that
asserts that Glaski’s interpretation of New York law was “mistaken.” Defendants point
out that Glaski’s conclusion was not only rejected by the Second Circuit in Rajamin,
supra, 757 F.3d at p. 90, they go on to state that “In Pike v. Deutsche Bank Nat’l Trust
Co., 121 A.3d 279 (N.H. 2015), the Supreme Court of New Hampshire joined the
Supreme Courts of Nevada, Rhode Island, and Vermont as well as six U.S. Courts of
Appeal and a myriad of state intermediate courts in holding that borrowers lack standing
to challenge the assignment of a Note and/or Deed of Trust as allegedly violative of a
PSA.” And defendants go on to cite to two state Supreme Courts, the First, Fifth, Sixth,
Seventh, and Ninth Circuit Courts of Appeal, and intermediate state Appellate Courts of
New Mexico, Hawaii, and Massachusetts. As defendants sum up, “Every appellate court
to express an opinion as to Glaski’s correctness on the point—including at least four state
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Supreme Courts, six U.S. Courts of Appeals, and intermediate courts in California and
across the country—has concluded that an assignment proved to be in violation of a PSA
would be voidable, not void.”
Defendants’ showing is, in a word, persuasive. The Lontocs did not even file a
reply brief.
The Lontocs’ third argument, that the trial court erred in not giving them
leave to amend, does not even mention what they could allege by way of any
amendment—indeed, does not even mention the elements of any of their causes of
action, let alone even mention the other three causes of action. The Lontocs entire
argument on this point is as follows: “Here, Plaintiffs can cure any pleading
insufficiencies by pleading with more supporting facts, including more specificity in
their causes of action, through an allowed Second Amended Complaint. It is noteworthy
that Plaintiffs have only filed a First Amended Complaint, in this case. [¶] Therefore,
Plaintiffs allege that the Superior Court erred in refusing to allow Plaintiffs to amend
their First Amended Complaint.” It is manifestly insufficient.
DISPOSITION
The judgment is affirmed. Defendants shall recover their costs on appeal.
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_________________________
Richman, J.

We concur:

_________________________
Kline, P.J.

_________________________
Stewart, J.
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CASE LAW
"The main argument urged against it is founded upon the maxim, that 'a person cannot grant a
thing which he has not:' ille non habet, non dat; and many authorities are referred to at law to
prove the proposition, and many more might have been added from cases in equity, for equity no
more than law can deny it. The thing itself is an impossibility. It may, at once, therefore, be
admitted, whenever a party undertakes, by deed or mortgage, to grant property, real or personal,
in presenti, which does not belong to him or has no existence, the deed or mortgage, as the case
may be, is inoperative and void, and this either in a court of law or equity." Pennock v. Coe
(1859), 64 U.S. (23 How.) 117, 127-128, 16 L.Ed. 436.
QUIET TITLE IN THE FORECLOSURE CONTEXT: TENDER ISSUES
Under California law, a plaintiff seeking to quiet title in the face of a foreclosure must allege
tender or an offer of tender of the amount borrowed. See Arnolds Management Corp v. Eischen,
158 Cal.App.3d 575, 578, 205 Cal.Rptr. 15 (1984). This may make Quiet Title a more difficult
proposition in a foreclosure case.

"The practice of law cannot be licensed by any State. The practice of law is an occupation of
common right." Sims vs Aherns, 271 S.W.720;

"Fraud destroys the validity of everything into which it enters," Nudd v. Burrows, 91 U.S. 426.
"Fraud vitiates everything," Boyce v. Grundy, 3 Pet. 210. "Fraud vitiates the most solemn
contracts, documents and even judgments," U.S. v. Throckmorton, 98 U.S. 61. Therefore
(whatever action) ...should be dismissed for fraud.

In Cox v. Helenius, 103 Wn.2d 383,*,693 P.2d 683 (1985), in which the trustee knew that the
right to foreclose was disputed the court held that the trustee should have delayed foreclosure. As
a result of the trustee's failure to do so, the sale was held void.

The scope and nature of the trustee's duties in a nonjudicial foreclosure proceeding are
exclusively defined by the deed of trust and the governing statutes. No other common law duties
exist. (I.E. Associates v. Safeco Title Ins. Co. (1985) 39 Cal.3d 281, 287-288; Residential Capital
v. Cal-Western Reconveyance Corp. (2003) 108 Cal.App.4th 807, 827; see also Kachlon v.
Markowitz (2008) 168 Cal.App.4th 316, 335 [trustee in a nonjudicial foreclosure proceeding is
not a true trustee with fiduciary duties, but rather a common agent for the trustor and
beneficiary].)
State vs. Sutton, 63 Minn. 147, NW 262,30J.A.R. 630 AM. St 459 " When any Court violates the

Clean and unambiguous language of the Constitution , a fraud is perpetrated and no one is bound
to obey it". and also violates your right to contract,(Case) Hale vs Henkle, 201 U.S. 43.279
Patton v. Diemer, 35 Ohio St. 3d 68; 518 N.E.2d 941; 1988). A judgment rendered by a court
lacking subject matter jurisdiction is void ab initio. Consequently, the authority to vacate a void
judgment is not derived from Ohio R. Civ. P. 60(B), but rather constitutes an inherent power
possessed by Ohio courts. I see no evidence to the contrary that this would apply to ALL courts.
"A party lacks standing to invoke the jurisdiction of a court unless he has, in an individual or a
representative capacity, some real interest in the subject matter of the action. Lebanon
Correctional Institution v. Court of Common Pleas 35 Ohio St.2d 176 (1973).
"A party lacks standing to invoke the jurisdiction of a court unless he has, in an individual or a
representative capacity, some real interest in the subject matter of an action." Wells Fargo Bank,
v. Byrd, 178 Ohio App.3d 285, 2008-Ohio-4603, 897 N.E.2d 722 (2008). It went on to hold, " If
plaintiff has offered no evidence that it owned the note and mortgage when the complaint was
filed, it would not be entitled to judgment as a matter of law."
(The following court case was unpublished and hidden from the public) Wells Fargo, Litton Loan
v. Farmer, 867 N.Y.S.2d 21 (2008). "Wells Fargo does not own the mortgage loan. Therefore,
the. matter is dismissed with prejudice."
(The following court case was unpublished and hidden from the public) Wells Fargo v. Reyes,
867 N.Y.S.2d 21 (2008). Dismissed with prejudice, Fraud on Court & Sanctions. Wells Fargo
never owned the Mortgage.
(The following court case was unpublished and hidden from the public) Deutsche Bank v.
Peabody, 866 N.Y.S.2d 91 (2008). EquiFirst, when making the loan, violated Regulation Z of the
Federal Truth in Lending Act 15 USC §1601 and the Fair Debt Collections Practices Act 15 USC
§1692; "intentionally created fraud in the factum" and withheld from plaintiff. "vital information
concerning said debt and all of the matrix involved in making the loan".
(The following court case was unpublished and hidden from the public) Indymac Bank v. Boyd,
880 N.Y.S.2d 224 (2009). To establish a prima facie case in an action to foreclose a mortgage,
the plaintiff must establish the existence of the mortgage and the mortgage note. It is the law's
policy to allow only an aggrieved person to bring a lawsuit . . . A want of "standing to sue," in
other words, is just another way of saying that this particular plaintiff is not involved in a genuine
controversy, and a simple syllogism takes us from there to a "jurisdictional" dismissal:
(The following court case was unpublished and hidden from the public) Deutsche Bank
National Trust Co v.Torres, NY Slip Op 51471U (2009). That "the dead cannot be sued" is a
well established principle of the jurisprudence of this state plaintiff's second cause of action for
declaratory relief is denied. To be entitled to a default judgment, the movant must establish,
among other things, the existence of facts which give rise to viable claims against the defaulting
defendants. "The doctrine of ultra vires is a most powerful weapon to keep private corporations
within their legitimate spheres and punish them for violations of their corporate charters, and it
probably is not invoked too often. " Zinc Carbonate Co. v. First National Bank, 103 Wis. 125, 79

NW 229 (1899). Also see: American Express Co. v. Citizens State Bank, 181 Wis. 172, 194 NW
427 (1923).
(The following court case was unpublished and hidden from the public) Indymac Bank v.
Bethley, 880 N.Y.S.2d 873 (2009). The Court is concerned that there may be fraud on the part of
plaintiff or at least malfeasance Plaintiff INDYMAC (Deutsche) and must have "standing" to
bring this action.
(The following court case was unpublished and hidden from the public) Wells Fargo v. Reyes,
867 N.Y.S.2d 21 (2008). Case dismissed with prejudice, fraud on the Court and Sanctions
because Wells Fargo never owned the Mortgage.
(The following court case was unpublished and hidden from the public) Wells Fargo, Litton Loan
v. Farmer, 867 N.Y.S.2d 21 (2008). Wells Fargo does not own the mortgage loan. "Indeed, no
more than (affidavits) is necessary to make the prima facie case." United States v. Kis, 658 F.2d,
526 (7th Cir. 1981).
Lawyer responsible for false debt collection claim Fair Debt Collection Practices Act, 15 USCS
§§ 1692-1692o, Heintz v. Jenkins, 514 U.S. 291; 115 S. Ct. 1489, 131 L. Ed. 2d 395 (1995). and
FDCPA Title 15 U.S.C. sub section 1692.
In determining whether the plaintiffs come before this Court with clean hands, the primary factor
to be considered is whether the plaintiffs sought to mislead or deceive the other party, not
whether that party relied upon plaintiffs' misrepresentations. Stachnik v. Winkel, 394 Mich. 375,
387; 230 N.W.2d 529, 534 (1975).
"Indeed, no more than (affidavits) is necessary to make the prima facie case." United States v.
Kis, 658 F.2d, 526 (7th Cir. 1981). Cert Denied, 50 U.S. L.W. 2169; S. Ct. March 22, (1982).
"Silence can only be equated with fraud where there is a legal or moral duty to speak or when an
inquiry left unanswered would be intentionally misleading." U.S. v. Tweel, 550 F.2d 297 (1977).
"If any part of the consideration for a promise be illegal, or if there are several considerations for
an un-severable promise one of which is illegal, the promise, whether written or oral, is wholly
void, as it is impossible to say what part or which one of the considerations induced the promise."
Menominee River Co. v. Augustus Spies L & C Co., 147 Wis. 559 at p. 572; 132 NW 1118
(1912).
Federal Rule of Civil Procedure 17(a)(1) which requires that "[a]n action must be prosecuted in
the name of the real party in interest." See also, In re Jacobson, 402 B.R. 359, 365-66 (Bankr.
W.D. Wash. 2009); In re Hwang, 396 B.R. 757, 766-67 (Bankr. C.D. Cal. 2008).
Mortgage Electronic Registration Systems, Inc. v. Chong, 824 N.Y.S.2d 764 (2006). MERS did
not have standing as a real party in interest under the Rules to file the motion. The declaration
also failed to assert that MERS, FMC Capital LLC or Homecomings Financial, LLC held the
Note.

Landmark National Bank v. Kesler, 289 Kan. 528, 216 P.3d 158 (2009). "Kan. Stat. Ann. § 60260(b) allows relief from a judgment based on mistake, inadvertence, surprise, or excusable
neglect; newly discovered evidence that could not have been timely discovered with due
diligence; fraud or misrepresentation; a void judgment; a judgment that has been satisfied,
released, discharged, or is no longer equitable; or any other reason justifying relief from the
operation of the judgment. The relationship that the registry had to the bank was more akin to
that of a straw man than to a party possessing all the rights given a buyer." Also In September of
2008, A California Judge ruling against MERS concluded, "There is no evidence before the court
as to who is the present owner of the Note. The holder of the Note must join in the motion."
LaSalle Bank v. Ahearn, 875 N.Y.S.2d 595 (2009). Dismissed with prejudice. Lack of standing.
Novastar Mortgage, Inc v. Snyder 3:07CV480 (2008). Plaintiff has the burden of establishing its
standing. It has failed to do so.
DLJ Capital, Inc. v. Parsons, CASE NO. 07-MA-17 (2008). A genuine issue of material fact
existed as to whether or not appellee was the real party in interest as there was no evidence on the
record of an assignment. Reversed for lack of standing.
Everhome Mortgage Company v. Rowland, No. 07AP-615 (Ohio 2008). Mortgagee was not the
real party in interest pursuant to Rule 17(a). Lack of standing.
In Lambert v. Firstar Bank, 83 Ark. App. 259, 127 S.W. 3d 523 (2003), complying with the
Statutory Foreclosure Act does not insulate a financial institution from liability and does not
prevent a party from timely asserting any claims or defenses it may have concerning a mortgage
foreclosure A.C.A. §18-50-116(d)(2) and violates honest services Title 18 Fraud. Notice to
credit reporting agencies of overdue payments/foreclosure on a fraudulent debt is defamation of
character and a whole separate fraud.
A Court of Appeals does not consider assertions of error that are unsupported by convincing
legal authority or argument, unless it is apparent without further research that the argument is
well taken. FRAUD is a point well taken! Lambert Supra.
No lawful consideration tendered by Original Lender and/or Subsequent Mortgage and/or
Servicing Company to support the alleged debt. "A lawful consideration must exist and be
tendered to support the Note" and demand under TILA full disclosure of any such consideration.
Anheuser-Busch Brewing Company v. Emma Mason, 44 Minn. 318, 46 N.W. 558 (1890).
"It has been settled beyond controversy that a national bank, under Federal law, being limited in
its power and capacity, cannot lend its credit by nor guarantee the debt of another. All such
contracts being entered into by its officers are ultra vires and not binding upon the corporation."
It is unlawful for banks to loan their deposits. Howard & Foster Co. vs. Citizens National Bank,
133 S.C. 202, 130 S.E. 758 (1926),
"Neither, as included in its powers not incidental to them, is it a part of a bank's business to lend
its credit. If a bank could lend its credit as well as its money, it might, if it received
compensation and was careful to put its name only to solid paper, make a great deal more than

any lawful interest on its money would amount to. If not careful, the power would be the mother
of panics . . . Indeed, lending credit is the exact opposite of lending money, which is the real
business of a bank, for while the latter creates a liability in favor of the bank, the former gives
rise to a liability of the bank to another. I Morse. Banks and Banking 5th Ed. Sec 65; Magee,
Banks and Banking, 3rd Ed. Sec 248." American Express Co. v. Citizens State Bank, 181 Wis.
172, 194 NW 427 (1923). I demand under TILA full disclosure and proof to the contrary.
UCC § 2-106(4) "Cancellation" occurs when either party puts an end to the contract for breach
by the other and its effect is the same as that of "termination" except that the canceling party also
retains any remedy for breach of the whole contract or any unperformed balance.
"There is no doubt but what the law is that a national bank cannot lend its credit or become an
accommodation endorser." National Bank of Commerce v. Atkinson, 55 F. 465; (1893).
National Banks and/or subsidiary Mortgage companies cannot retain the note, "Among the assets
of the state bank were two notes, secured by mortgage, which could not be transferred to the new
bank as assets under the National Banking Laws. National Bank Act, Sect 28 & 56" National
Bank of Commerce v. Atkinson, 8 Kan. App. 30, 54 P. 8 (1898).
"A bank can lend its money, but not its credit." First Nat'l Bank of Tallapoosa v. Monroe, 135 Ga
614, 69 S.E. 1123 (1911).
It is not necessary for rescission of a contract that the party making the misrepresentation should
have known that it was false, but recovery is allowed even though misrepresentation is innocently
made, because it would be unjust to allow one who made false representations, even innocently,
to retain the fruits of a bargain induced by such representations." Whipp v. Iverson, 43 Wis. 2d
166, 168 N.W.2d 201 (1969).
"A bank is not the holder in due course upon merely crediting the depositors account." Bankers
Trust v. Nagler, 23 A.D.2d 645, 257 N.Y.S.2d 298 (1965).
"Any conduct capable of being turned into a statement of fact is representation. There is no
distinction between misrepresentations effected by words and misrepresentations effected by
other acts." (The seller or lender) "He is liable, not upon any idea of benefit to himself, but
because of his wrongful act and the consequent injury to the other party." Leonard v. Springer,
197 Ill 532. 64 NE 299 (1902).
"If any part of the consideration for a promise be illegal, or if there are several considerations for
an un-severable promise one of which is illegal, the promise, whether written or oral, is wholly
void, as it is impossible to say what part or which one of the considerations induced the promise."
Menominee River Co. v. Augustus Spies L & C Co.,147 Wis. 559 at p. 572; 132 NW 1118
(1912).
"The contract is void if it is only in part connected with the illegal transaction and the promise
single or entire." Guardian Agency v. Guardian Mut. Savings Bank, 227 Wis. 550, 279 NW 79
(1938).

"It is not necessary for rescission of a contract that the party making the misrepresentation should
have known that it was false, but recovery is allowed even though misrepresentation is innocently
made, because it would be unjust to allow one who made false representations, even innocently,
to retain the fruits of a bargain induced by such representations." Whipp v. Iverson, 43 Wis.2d
166, 279 N.W. 79 (1938).
In a Debtor's RICO action against its creditor, alleging that the creditor had collected an unlawful
debt, an interest rate (where all loan charges were added together) that exceeded, in the language
of the RICO Statute, "twice the enforceable rate." The Court found no reason to impose a
requirement that the Plaintiff show that the Defendant had been convicted of collecting an
unlawful debt, running a "loan sharking" operation. The debt included the fact that exaction of a
usurious interest rate rendered the debt unlawful and that is all that is necessary to support the
Civil RICO action. Durante Bros. & Sons, Inc. v. Flushing Nat 'l Bank, 755 F.2d 239 (1985).
Cert. denied, 473 U.S. 906 (1985).
The Supreme Court found that the Plaintiff in a civil RICO action need establish only a criminal
"violation" and not a criminal conviction. Further, the Court held that the Defendant need only
have caused harm to the Plaintiff by the commission of a predicate offense in such a way as to
constitute a "pattern of Racketeering activity." That is, the Plaintiff need not demonstrate that the
Defendant is an organized crime figure, a mobster in the popular sense, or that the Plaintiff has
suffered some type of special Racketeering injury; all that the Plaintiff must show is what the
Statute specifically requires. The RICO Statute and the civil remedies for its violation are to be
liberally construed to affect the congressional purpose as broadly formulated in the Statute.
Sedima, SPRL v. Imrex Co., 473 U.S. 479, 105 S. Ct. 3275, 87 L. Ed. 2d 346 (1985).
A violation such as not responding to the TILA rescission letter, no matter how technical, it has
no discretion with respect to liability. Holding that creditor failed to make material disclosures in
connection with loan. Title 15 USCS §1605(c) Wright v. Mid-Penn Consumer Discount Co., 133
B.R. 704 (Pa. 1991).
Moore v. Mid-Penn Consumer Discount Co., Civil Action No. 90-6452 U.S. Dist. LEXIS 10324
(Pa. 1991). The court held that, under TILA's Regulation Z, 12 CFR §226.4 (a), a lender had to
expressly notify a borrower that he had a choice of insurer.
Marshall v. Security State Bank of Hamilton, 121 B.R. 814 (Ill. 1990) violation of Federal Truth
in Lending 15 USCS §1638(a)(9), and Regulation Z. The bank took a security interest in the
vehicle without disclosing the security interest.
Steinbrecher v. Mid-Penn Consumer Discount Co., 110 B.R. 155 (Pa. 1990). Mid-Penn violated
TILA by not including in a finance charge the debtors' purchase of fire insurance on their home.
The purchase of such insurance was a condition imposed by the company. The cost of the
insurance was added to the amount financed and not to the finance charge.
Nichols v. Mid-Penn Consumer Discount Co., 1989 WL 46682 (Pa. 1989). Mid-Penn
misinformed Nichols in the Notice of Right to Cancel Mortgage.
McElvany v. Household Finance Realty Corp., 98 B.R. 237 (Pa. 1989). debtor filed an

application to remove the mortgage foreclosure proceedings to the United States District Court
pursuant to 28 USCS §1409. It is strict liability in the sense that absolute compliance is required
and even technical violations will form the basis for liability. Lauletta v. Valley Buick Inc., 421
F. Supp. 1036 at 1040 (Pa. 1976).
Johnson-Allen v. Lomas and Nettleton Co., 67 B.R. 968 (Pa. 1986). Violation of Truth-inLending Act requirements, 15 USCS §1638(a)(10), required mortgagee to provide a statement
containing a description of any security interest held or to be retained or acquired. Failure to
disclose.
Cervantes v. General Electric Mortgage Co., 67 B.R. 816 (Pa. 1986). creditor failed to meet
disclosure requirements under the Truth in Lending Act, 15 U.S.C.S. § 1601-1667c and
Regulation Z of the Federal Reserve Board, 12 CFR §226.1
McCausland v. GMAC Mortgage Co., 63 B.R. 665, (Pa. 1986). GMAC failed to provide
information which must be disclosed as defined in the TILA and Regulation Z, 12 CFR §226.1
Perry v. Federal National Mortgage Corp., 59 B.R. 947 (Pa. 1986) the disclosure statement was
deficient under the Truth In Lending Act, 15 U.S.C.S. § 1638(a)(9). Defendant Mortgage Co.
failed to reveal clearly what security interest was retained.
Schultz v. Central Mortgage Co., 58 B.R. 945 (Pa. 1986). The court determined creditor
mortgagor violated the Truth In Lending Act, 15 U.S.C.S. § 1638(a)(3), by its failure to include
the cost of mortgage insurance in calculating the finance charge. The court found creditor failed
to meet any of the conditions for excluding such costs and was liable for twice the amount of the
true finance charge.
Solis v. Fidelity Consumer Discount Co., 58 B.R. 983 (Pa. 1986). Any misgivings creditors may
have about the technical nature of the requirements should be addressed to Congress or the
Federal Reserve Board, not the courts. Disclosure requirements for credit sales are governed by
15 U.S.C.S. § 1638 12 CFR § 226.8(b), (c). Disclosure requirements for consumer loans are
governed by 15 U.S.C.S. § 1639 12 CFR § 226.8(b), (d). A violator of the disclosure
requirements is held to a standard of strict liability. Therefore, a plaintiff need not show that the
creditor in fact deceived him by making substandard disclosures. Since Transworld Systems Inc.
have not cancelled the security interest and return all monies paid by Ms. Sherrie I. LaForce
within the 20 days of receipt of the letter of rescission of October 7, 2009, the lenders named
above are responsible for actual and statutory damages pursuant to 15 U.S.C. 1640(a).
Lewis v. Dodge, 620 F.Supp. 135, 138 (D. Conn. 1985);
Porter v. Mid-Penn Consumer Discount Co., 961 F.2d 1066 (3rd Cir. 1992). Porter filed an
adversary proceeding against appellant under 15 U.S.C. §1635, for failure to honor her request
to rescind a loan secured by a mortgage on her home.
Rowland v. Magna Millikin Bank of Decatur, N.A., 812 F.Supp. 875 (1992) Even technical
violations will form the basis for liability. The mortgagors had a right to rescind the contract in
accordance with 15 U.S.C. §1635(c).

New Maine Nat. Bank v. Gendron, 780 F.Supp. 52 (1992). The court held that defendants were
entitled to rescind loan under strict liability terms of TILA because plaintiff violated TILA's
provisions.
Dixon v. S & S Loan Service of Waycross, Inc., 754 F.Supp. 1567 (1990); TILA is a remedial
statute, and, hence, is liberally construed in favor of borrowers. The remedial objectives of TILA
are achieved by imposing a system of strict liability in favor of consumers when mandated
disclosures have not been made. Thus, liability will flow from even minute deviations from the
requirements of the statute and the regulations promulgated under it.
Woolfolk v. Van Ru Credit Corp., 783 F.Supp. 724 (1990) There was no dispute as to the
material facts that established that the debt collector violated the FDCPA. The court granted the
debtors' motion for summary judgment and held that (1) under 15 U.S.C. §1692(e), a debt
collector could not use any false, deceptive, or misleading representation or means in connection
with the collection of any debt; Unfair Debt Collection Practices Act.
Jenkins v. Landmark Mortg. Corp. of Virginia, 696 F.Supp. 1089 (W.D. Va. 1988). Plaintiff was
also misinformed regarding the effects of a rescission. The pertinent regulation states that "when
a consumer rescinds a transaction, the security interest giving rise to the right of rescission
becomes void and the consumer shall not be liable for any amount, including any finance
charge." 12 CFR §226.23(d) (1)..
Laubach v. Fidelity Consumer Discount Co., 686 F.Supp. 504 (E.D. Pa. 1988). monetary
damages for the plaintiffs pursuant to the Racketeer Influenced and Corrupt Organization Act, 18
USC §1961. (Count I); the Truth-in-Lending Act, 15 USC §1601.
Searles v. Clarion Mortg. Co., 1987 WL 61932 (E.D. Pa. 1987); Liability will flow from even
minute deviations from requirements of the statute and Regulation Z. failure to accurately
disclose the property in which a security interest was taken in connection with a consumer credit
transaction involving the purchase of residential real estate in violation of 15 USCs §1638(a)(9).
and 12 CFR §226.18(m).
Dixon v. S & S Loan Service of Waycross, Inc., 754 F.Supp. 1567, 1570 (S.D. Ga. 1990).
Congress's purpose in passing the Truth in Lending Act (TILA), 15 USCs §1601(a). was to
assure a meaningful disclosure of credit terms so that the consumer will be able to compare more
readily the various credit terms available to him. 15 USCs §1601(a). TILA is a remedial statute,
and, hence, is liberally construed in favor of borrowers.;
Shroder v. Suburban Coastal Corp., 729 F.2d 1371, 1380 (11th Cir. 1984). disclosure statement
violated 12 CFR §226.6(a).,
Wright v. Mid-Penn Consumer Discount Co., 133 B.R. 704 (E.D. Pa. 1991) Holding that creditor
failed to make material disclosures in connection with one loan;
Cervantes v. General Electric Mortgage Co., 67 B.R. 816 (E.D. Pa. 1986). The court found that
the TILA violations were governed by a strict liability standard, and defendant's failure to reveal

in the disclosure statement the exact nature of the security interest violated the TILA.
Perry v. Federal National Mortgage, 59 B.R. 947 (E.D. Pa. 1986). Defendant failed to accurately
disclose the security interest taken to secure the loan.
Porter v. Mid-Penn Consumer Discount Co., 961 F.2d 1066 (3rd Cir. 1992). Adversary
proceeding against appellant under 15 U.S.C. §1635, for failure to honor her request to rescind a
loan secured by a mortgage on her home. She was entitled to the equitable relief of rescission
and the statutory remedies under 15 U.S.C. §1640 for appellant's failure to rescind upon request.
Solis v. Fidelity Consumer Discount Co., 58 B.R. 983 (Pa. 1986). Any misgivings creditors may
have about the technical nature of the requirements should be addressed to Congress or the
Federal Reserve Board, not the courts. Disclosure requirements for credit sales are governed by
15 U.S.C.S. § 1638 12 CFR § 226.8(b), (c). Disclosure requirements for consumer loans are
governed by 15 U.S.C.S. § 1639 12 CFR § 226.8(b), (d). A violator of the disclosure
requirements is held to a standard of strict liability. Therefore, a plaintiff need not show that the
creditor in fact deceived him by making substandard disclosures. Rowland v. Magna Millikin
Bank of Decatur, N.A., 812 F.Supp. 875 (1992),
Even technical violations will form the basis for liability. The mortgagors had a right to rescind
the contract in accordance with 15 U.S.C. §1635(c). New Maine Nat. Bank v. Gendron, 780
F.Supp. 52 (D. Me. 1992). The court held that defendants were entitled to rescind loan under
strict liability terms of TILA because plaintiff violated TILA's provisions.

US Bankruptcy Court, Eastern Dist. Of California: Honorable Ronald H. Sargis, Sacramento,
Ca., May 20, 2010, Case No.10-21656-E-11 Ricky Walker; To wit: "Under California law, to
perfect the transfer of mortgage paper as collateral the owner should physically transfer the Note
to the transferee. Bear v. Golden Plan of California, Inc., 829 F.2d 705, 709(9th Cir.1986).
Without physical transfer, the sale of the Note could be invalid as a fraudulent conveyance, Cal.
Civil Code 3440, or as unperfected Cal. Comm. Code 9313-9314, see Roger Bernhardt,
California mortgage and Deed of Trusts, and foreclosure litigation 1.26 (4th Ed. 2009)". Since it
is well settled law that the Note and the Deed are inseparable, any and all assignees of the Deed,
as an incident to the Note, are invalid on their face and constitute evidence of the fraud
perpetrated upon Plaintiff, the People of California and this Court.

Section 362(a) of the Bankruptcy Code provides that the filing of a bankruptcy petition operates
as a stay of collection and enforcement actions. 11 U.S.C. § 362(a). The purpose of the automatic
stay is "to give the debtor a breathing spell and to prevent a race by creditors against the debtor's
assets until such time as the bankruptcy court can sort out the respective interests of the debtor,
the bankruptcy estate, and creditors." In re Jones, 348 B.R. 715, 717-18 (Bankr. E.D. Va. 2006).
Section 362(d) allows the court, upon request of a "party in interest," to grant relief from the stay,
"such as terminating, annulling, modifying, or conditioning such stay." 11 U.S.C. § 362(d)(1).

The court may grant relief "for cause, including the lack of adequate protection." Id. The court
may also grant relief from the stay with respect to specific property of the estate if the debtor
lacks equity in the property and the property is not necessary to an effective reorganization. 11
U.S.C. § 362(d)(2) "[a]ll motions for relief from stay . . . are contested matters and are governed
by FRBP 9014, 11 U.S.C. § 362[] and [the] Local Bankruptcy Rules." the following elements
"must be included in a motion for relief from stay: . . . (4) a description of the security interest
and its perfection; (5) a statement of the basis for the relief claimed . . . . The specific facts
constituting cause shall be set forth if a motion is brought for cause." (Emphasis added.) Thus,
this Court's rules of procedure require that each lift-stay motion contain certain indispensable
elements, the absence of which should result in a denial of such motion, just like a complaint
failing to state a claim would be subject to dismissal on a 12(b)(6) motion.
As noted above, lift-stay motions are contested matters governed by, inter alia, Rule 9014. Rule
9014, in turn, makes such motions subject to Rule 7017, which, in turn, incorporates Fed. R. Civ.
P. 17 providing that an "action must be prosecuted in the name of the real party in interest." As
previously noted, "[i]t is axiomatic that in federal courts a claim may only be asserted by the real
party in interest. Rule 7017 of the Federal Rules of Bankruptcy Procedure incorporates the
provisions of Rule 17 of the Federal Rules of Civil Procedure. The purpose of Rule 17 is to
ensure that the person bringing a lawsuit has the right to enforce the asserted claim." In re Smith,
419 B.R. 622, 628 (Bankr. E.D. Va. 2008)
Since a movant seeking relief from stay is seeking to exercise a right stayed by § 362(a), a
movant for relief from stay bears the burden of proof that it has standing to bring the motion. See,
e.g., In re Wilhelm, 407 B.R. 392 (Bankr. D. Idaho 2009).
"To obtain stay relief, each Movant must have standing, and be the real party in interest under
Federal Rule of Civil Procedure 17." Id. at 398. "Standing" and "real party in interest" are
concepts that are related but not identical. Standing encompasses two major components:
"constitutional limitations on federal court jurisdiction and prudential limitations on its exercise,"
Warth v. Seldin, 422 U.S. 490, 498 (1975), while "real party in interest" is generally part of
"standing," as discussed below.
Constitutional standing concerns whether the plaintiff's personal stake in the lawsuit is sufficient
to have a "case or controversy" to which the federal judicial power may extend under Article III.
See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555, 559-60 (1992). Prudential standing
includes the idea that a party must assert its own claims, rather than another's. See, e.g., Warth,
422 U.S. at 499. The purpose of this rule is to require that an action be brought in the name of the
party who possesses the substantive right being asserted under the applicable law. Smith, 419
B.R. at 629. Thus, the requirement of Fed. R. Civ. P. 17, made applicable to stay relief motions
by Rule 9014, "generally falls within the prudential standing doctrine." In re Wilhelm, 407 B.R.
at 398; accord. In re Taylor, 252 B.R. 346 (Bankr. E.D. Va. 1999) (discussing Rule 17 and "real
party in interest" as part of "standing"); In re Dove, 199 B.R. 342 (Bankr. E.D. Va., 1996)
(applying Rule 7017 and finding lack of standing); In Re Sposa, 31 B.R. 307 (Bankr. E.D. Va.
1983) (similar).
Finally, to obtain relief in federal court, a party must meet both the constitutional requirements
(Article III) and the prudential requirements (including "real party in interest") of standing. See,

e.g., Morrow v. Microsoft Corp., 499 F.3d 1332, 1339 (Fed. Cir. 2007).
Mortgage notes are commercial paper (whether negotiable or non-negotiable) covered by the
Uniform Commercial Code as adopted by each of the Fifty States, including Virginia. Va. Code §
8.1A-101 et seq.; First Nat. Exchange Bank v. Johnson, 355 S.E.2d 326 (Va. 1987) When a party
seeks to enforce a note against a debtor, the debtor not only has the right, but also has the
responsibility to demand production of the note. See, e.g., Lambert v. Baker, 348 S.E.2d 214, 21617 (Va. 1986) ("payor may protect himself by demanding production of the instrument and
refusing payment to any party not in possession unless in an action on the obligation the owner
proves his ownership; . . . it is Jeff's responsibility to raise and establish this affirmative
defense").
In re Wilhelm, 407 B.R. 392 (Bankr. Idaho 2009), where the bankruptcy court denied several lift
stay motions, holding that none of the several banks posing as secured creditors actually had
standing to enforce the mortgage notes against the debtors. Id. at 405.
Similarly, in In re Weisband, 4:09-bk-05175 (Bankr. Ariz., March 29, 2010), the court denied a
stay relief motion where the movant, even though in possession of the note "failed to demonstrate
that the Note is properly payable to [it]."

"An attorney for the plaintiff cannot admit evidence into the court. He is either an attorney or a
witness".
(Trinsey v. Pagliaro D.C.Pa. 1964, 229 F. Supp. 647)
Subject: Trinsey v Pagliaro, 229 F.Supp. 647: when you read it you will find that it is THE case
cited for FRCivP 12(b) (6).

Now, while what it says at 12(b) (6) is good, notice how I have highlighted some items from the
actual decision, it goes MUCH further than 12(b) (6) does and we should also. Keep in mind the
two Maxims in Law that are opposite sides of the same coin: Truth is Expressed in the Form of
an Affidavit, & An Unrebutted Affidavit stands as Truth in the Matter.

Now, while keeping these in mind, think about when someone like an attorney for the IRS comes
forward and "testifies" about how you did such-and-such. Are they a First-Hand-Witness, or
simply a "Statement of Counsel in Brief or Argument?" Shut them down! Hit them with Trinsey
and get the "Judge" to take official Judicial Notice of it. If the "Judge" does not sustain your
object, you need to immediately file an oral "Affidavit of Prejudice" against the "Judge" as he has
shown his prejudice and then file the same Affidavit in writing into the record with witnesses to
the same. Once your Affidavits are filed, get a record of what has been filed and show that you

are the only one who has actually introduced FACTS into the case and move for Summary
Judgment upon the Facts... while reminding the "Judge" that the ONLY thing he is to consider is
the FACTS of the case ON THE RECORD, that the opposing "counsel" has only been
"enlightening" to the Court, but not sufficient to rise to the level of FACT.
This applies both with Federal Rules of Evidence and State Rules of Evidence.... there must be a
competent first hand witness (a body). There has to be a real person making the complaint and
bringing evidence before the court. Corporations are paper and can't testify.

"Manifestly, [such statements] cannot be properly considered by us in the disposition of [a] case."
United States v. Lovasco (06/09/77) 431 U.S. 783, 97 S. Ct. 2044, 52 L. Ed. 2d 752,

"Under no possible view, however, of the findings we are considering can they be held to
constitute a compliance with the statute, since they merely embody conflicting statements of
counsel concerning the facts as they suppose them to be and their appreciation of the law which
they deem applicable, there being, therefore, no attempt whatever to state the ultimate facts by a
consideration of which we would be able to conclude whether or not the judgment was
warranted." Gonzales v. Buist. (04/01/12) 224 U.S. 126, 56 L. Ed. 693, 32 S. Ct. 463.

"No instruction was asked, but, as we have said, the judge told the jury that they were to regard
only the evidence admitted by him, not statements of counsel", Holt v. United States, (10/31/10)
218 U.S. 245, 54 L. Ed. 1021, 31 S. Ct. 2,

"The prosecutor is not a witness; and he should not be permitted to add to the record either by
subtle or gross improprieties. Those who have experienced the full thrust of the power of
government when leveled against them know that the only protection the citizen has is in the
requirement for a fair trial." Donnelly v. Dechristoforo, 1974.SCT.41709
<http://www.versuslaw.com> ¶ 56; 416 U.S. 637 (1974) Mr. Justice Douglas, dissenting.

"Care has been taken, however, in summoning witnesses to testify, to call no man whose
character or whose word could be successfully impeached by any methods known to the law.
And it is remarkable, we submit, that in a case of this magnitude, with every means and resource
at their command, the complainants, after years of effort and search in near and in the most
remote paths, and in every collateral by-way, now rest the charges of conspiracy and of gullibility
against these witnesses, only upon the bare statements of counsel. The lives of all the witnesses
are clean, their characters for truth and veracity un-assailed, and the evidence of any attempt to

influence the memory or the impressions of any man called, cannot be successfully pointed out in
this record." Telephone Cases. Dolbear v. American Bell Telephone Company, Molecular
Telephone Company v. American Bell Telephone Company. American Bell Telephone Company
v.. Molecular Telephone Company, Clay Commercial Telephone Company v. American Bell
Telephone Company, People's Telephone Company v. American Bell Telephone Company,
Overland Telephone Company v. American Bell Telephone Company,. (PART TWO OF
THREE) (03/19/88) 126 U.S. 1, 31 L. Ed. 863, 8 S. Ct. 778.

"Statements of counsel in brief or in argument are not sufficient for motion to dismiss or for
summary judgment," Trinsey v. Pagliaro, D. C. Pa. 1964, 229 F. Supp. 647.

"Factual statements or documents appearing only in briefs shall not be deemed to be a part of the
record in the case, unless specifically permitted by the Court" - Oklahoma Court Rules and
Procedure, Federal local rule 7.1(h).

Trinsey v Pagliaro D.C.Pa. 1964, 229 F. Supp. 647. "Statements of counsel in brief or in
argument are not facts before the court and are therefore insufficient for a motion to dismiss or
for summary judgment." Pro Per and pro se litigants should therefore always remember that the
majority of the time, the motion to dismiss a case is only argued by the opposing attorney, who is
not allowed to testify on the facts of the case, the motion to dismiss is never argued by the real
party in interest.
"Where there are no depositions, admissions, or affidavits the court has no facts to rely on for a
summary determination." Trinsey v. Pagliaro, D.C. Pa. 1964, 229 F. Supp. 647.

Frunzar v. Allied Property and Casualty Ins. Co. (Iowa 1996)+ 548 N.W.2d 880 Professional
statements of litigants attorney are treated as affidavits, and attorney making statements may be
cross-examined regarding substance of statement. [And, how many of those Ass-Holes have
"first hand knowledge"? NONE!!!]
Porter v. Porter (N.D. 1979 ) 274 N.W.2d 235 ñ The practice of an attorney filing an affidavit on
behalf of his client asserting the status of that client is not approved, inasmuch as not only does
the affidavit become hearsay, but it places the attorney in a position of witness thus
compromising his role as advocate.
Deyo v. Detroit Creamery Co (Mich 1932) 241 N.W.2d 244 ñ Statutes forbidding administering
of oath by attorney's in cases in which they may be engaged applies to affidavits as well.

Farmers and Miners Bank v. Bluefield National Bank, 11 F 2d 83, 271 U.S. 669. "In the
federal courts, it is well established that a national bank has not power to lend its credit to another
by becoming surety, indorser, or guarantor for him."
Bowen v. Needles Nat. Bank, 94 F 925 36 CCA 553, certiorari denied in 20 S.Ct 1024, 176
US 682, 44 LED 637. "A national bank has no power to lend its credit to any person or
corporation."
Zinc Carbonate Co. v. First National Bank, 103 Wis 125, 79 NW 229. American Express
Co. v. Citizens State Bank, 194 NW 430 "The doctrine of ultra vires is a most powerful weapon
to keep private corporations within their legitimate spheres and to punish them for violations of
their corporate charters, and it probably is not invoked too often."
Barnsdall Refining Corn. v. Birnam Wood Oil Co.. 92 F 26 817. "Any false representation
of material facts made with knowledge of falsity and with intent that it shall be acted on by
another in entering into contract, and which is so acted upon, constitutes 'fraud,' and entitles party
deceived to avoid contract or recover damages."
Leonard v. Springer 197 Ill 532. 64 NE 301. "Any conduct capable of being turned into a
statement of fact is representation. There is no distinction between misrepresentations effected by
words and misrepresentations effected by other acts."
Guardian Agency v. Guardian Mut. Savings Bank, 227 Wis 550, 279 NW 83. "The contract
is void if it is only in part connected with the illegal transaction and the promise single or entire."
Whipp v. Iverson, 43 Wis 2d 166. "It is not necessary for recision of a contract that the party
making the misrepresentation should have known that it was false, but recovery is allowed even
though misrepresentation is innocently made, because it would be unjust to allow one who made
false representations, even innocently, to retain the fruits of a bargain induced by such
representations."
F& PR v. Richmond, 133 SE 898; 151 Va 195. "When a contract is once declared ultra vires,
the fact that it is executed  does not validate it, nor can it be ratified, so as to make it the basis of
suitor action, nor does the doctrine of estoppel apply."
Howard & Foster Co. v. Citizens Nat'l Bank of Union, 133 SC 202, 130 SE 759(1926) "It
has been settled beyond controversy that a national bank, under federal Law being limited in its
powers and capacity, cannot lend its credit by guaranteeing the debts of another. All such
contracts entered into by its officers are ultra vires."

(Public Law 106-122). To me, this is very good evidence that promissory notes created for the
purpose of buying property have been directly exchanged for FRN's and those notes are what in
fact paid the seller.

In reference to the note please read: UCC 3-104e, 3-106d last
sentence, 3-302, 3-305, 3-306 and 3-308. Why not do a counterclaim
under 3-305 and 3-306 since there cannot be a holder in due course if
the promise or order is an instrument 3-106d. The note is an
instrument (3-104e) and after they indorse it "pay to the order of"
they've converted into a draft/check. Doesn't 3-306 say we have rights
to claim to the proceeds and recovery of the instrument? But related
to your state statutorily UCC.
When the note is split from the deed of trust, "the note becomes, as a practical matter,
unsecured." RESTATEMENT (THIRD) OF PROPERTY (MORTGAGES) § 5.4 cmt. a (1997).
A person holding only a note lacks the power to foreclose because it lacks the security, and a
person holding only a deed of trust suffers no default because only the holder of the note is
entitled to payment on it. See RESTATEMENT (THIRD) OF PROPERTY (MORTGAGES) §
5.4 cmt. e (1997).
"Where the mortgagee has `transferred' only the mortgage, the transaction is a nullity and his
`assignee,' having received no interest in the underlying debt or obligation, has a worthless piece
of paper." 4 RICHARD R. POWELL, POWELL ON REAL PROPERTY, § 37.27[2] (2000).

Assignment omitting reference to debt.
An assignment of the mortgage security, apart from the debt, is a nullity.18 And this appears to
be so without reference to whether the mortgagee has the legal title. If he has the latter, he can in
some states transfer it without the debt,10 but the mortgage lien, that is, the right to proceed
against the land as security, can exist only in favor of the holder of the debt secured.20
It has been decided in a number of cases, apparently, that a transfer or assignment in terms of the
"mortgage," is insufficient to transfer the debt secured, and is therefore a nullity, in the absence
of a specific transfer of the debt, or of the note or bond given for the debt.21 These decisions
purport to be based on the principle above referred to, that a transfer of the "mortgage" without
the debt is a nullity.
The law of real property and other interests in land, Volume 3
By Herbert Thorndike Tiffany

US SUPREME COURT SAYS IN
CARPENTER V. LONGAN, 83 U. S. 271 (1872)

The note and mortgage are inseparable; the former as essential, the latter as an incident. An
assignment of the note carries the mortgage with it, while an assignment of the latter alone is a
nullity.
citing Jackson v. Blodget, 5 Cowan 205; Jackson v. Willard, 4 Johnson 43

B. PROOF OF CLAIM - CASE LAW - A BANK MUST PROVIDE THE ORIGINAL "WET
INK" SIGNATURE NOTE WHEN DEMANDED.
1. STATE STREET BANK AND TRUST COMPANY v. HARLEY LORD
851 SO. 2ND 790 (2003)
2. W.H. DOWNING v. FIRST NATIONAL BANK OF LAKE CITY
81 SO. 2ND 586 (1955)
3. NATIONAL LOAN INVESTORS, L. P. v. JOYMAR ASSOCIATES
767 SO. 2ND 549,551 (2000)
5. DASMA INVESTMENTS, LLC v. REALTY ASSOCIATES FUND III
459 F. SUPP. 2D 1294 (2006)
6. SHELTER DEVELOPMENT GROUP, INC. v. MMA OF GEORGIA
50 BR 588,590 BANKRUPTCY COURT (1985)
7. FLORIDA STATUTES 90.953 - (2002)
8. BANKRUPTCY ACT OF 1914 SECTION 30(1) - PROOF OF CLAIM DEMANDS FOR PROOF CAN ONLY BE BROUGHT BY CONTRACT
C. UNIVERSAL POSTAL UNION - PAGES 73, 74, 80, 96, 103, 186, 195
D. TITLE18 USC SECTION 7
E. JACKSON v. MAGNOLIA - 20 HOW 296, 315, 342 US
F. SUPLEMENTAL RULES OF ADMIRALTY - FOUND IN 28 USC - Rule 55, AND 56 DEFAULT AND SUMARY JUDGEMENTS

G. TITLE18 USC PART 1 CHAPTER 1 SECTION 11 PAGE 13 - DEFINES FOREIGN
GOVERNMENT.
H. TITLE 18 USC CHAPTER 1 SECTION 7(1) - MARITIME JURISDICTION
I. TITLE 15 USC CHAPTER 9-A - WEATHER MODIFICATION
N. TITLE 12 USC CHAPTER 21 - BANKING ASSOCIATIONS
O. FEDERAL RULES OF EVIDENCE 201(d)
P. UCC 3-603 - TENDER OF PAYMENT
Q. UCC 3-503 (c) - NOTICE OF DISHONOR
R. MODERN MONEY MECHANICS - HOW BANKS CREATE MONEY
WITHOUT RISK.
S. MEMORANDUM OF LAW

No License needed to practice law, non-attorney can represent another as next of friend,
Litigants may be assisted by unlicensed layman during judicial proceedings. ....

REFERENCE COURT CASES

Picking v. Pennsylvania R. Co. 151 Fed. 2nd 240; Pucket v. Cox 456 2nd 233. Pro se pleadings
are to be considered without regard to technicality; pro se litigants pleadings are not to be held to
the same high standards of perfection as lawyers. Platsky v. C.I.A. 953 F.2d. 25. Additionally,
pro se litigants are to be given reasonable opportunity to remedy the defects in their pleadings.
Reynoldson v Shillinger 907F .2d 124, 126 (10th Cir. 1990); See also Jaxon v Circle K. Corp.
773 F.2d 1138, 1140 (10th Cir. 1985) (1)

2. Haines v. Kerner (92 S. Ct. 594). The respondent in this action is a non-lawyer and is moving
forward in Propria persona.

3. NAACP v. Button (371 U.S. 415); United Mineworkers of America v. Gibbs (383 U.S. 715);
and Johnson v. Avery 89 S. Ct. 747 (1969). Members of groups who are competent non-lawyers
can assist other members of the group achieve the goals of the group in court without being
charged with "Unauthorized practice of law."

4. Brotherhood of Trainmen v. Virginia ex rel. Virginia State Bar (377 U.S. 1); Gideon v.
Wainwright 372 U.S. 335; Argersinger v. Hamlin, Sheriff 407 U.S. 425. Litigants may be
assisted by unlicensed layman during judicial proceedings.

5. Howlett v. Rose, 496 U.S. 356 (1990) Federal Law and Supreme Court Cases apply to State
Court Cases

6. Federal Rules Civil Proc., Rule 17, 28 U.S.C.A. "Next Friend" A next friend is a person who
represents someone who is unable to tend to his or her own interest...

7. Oklahoma Court Rules and Procedures, Title 12, sec. 2017 (C) "If an infant or incompetent
person does not have a duly appointed representative he may sue by his next friend or by a
guardian ad litem."

8. Mandonado-Denis v. Castillo-Rodriguez, 23 F3d 576 (1st Cir. 1994) Inadequate training of
subordinates may be basis for 1983 claim.

9. Warnock v. Pecos County, Tex., 88 F3d 341 (5th Cir. 1996) Eleventh Amendment does not
protect state officials from claims for prospective relief when it is alleged that state officials acted
in violation of federal law.

10. Title 42 U.S.C. Sec. 1983, Wood v. Breier, 54 F.R.D. 7, 10-11 (E.D. Wis. 1972).
Frankenhauser v. Rizzo, 59 F.R.D. 339 (E.D. Pa. 1973). "Each citizen acts as a private attorney
general who `takes on the mantel of sovereign',"

11. Oklahoma is a "Right to Work" State! Bill SJR1! Its OK to practice God`s law with out a
license, Luke 11:52, God`s Law was here first! "There is a higher loyalty than loyalty to this
country, loyalty to God" U.S. v. Seeger, 380 U.S. 163, 172, 85 S. Ct. 850, 13 L. Ed. 2d 733
(1965)

12. "The practice of law can not be licensed by any state/State. Schware v. Board of Examiners,
United States Reports 353 U.S. pgs. 238, 239. In Sims v. Aherns, 271 S.W. 720 (1925) "The
practice of law is an occupation of common right." A bar card is not a license, its a dues card
and/or membership card. A bar association is that what it is, a club, A association is not license, it
has a certificate though the State, the two are not the same........ ..

(2) Under the legal theories that purport to support non-judicial foreclosure, it is said that non
judicial foreclosure is a matter of private contract and not state action. Thus, the theory goes,
parties are free to contract amongst themselves for authority to sell the property when the loan is
reported by some party (alleging to be the beneficiary under the Deed of Trust). So anything the
Trustee does that is wrong is really a matter of breach of contract, not violation of due process. If
the Trustee on the deed of trust lacks authority, if the beneficiary is out of business and some
other party is alleging it is now the new beneficiary, if anyone with or without knowledge alleges
that the loan is in default and they are wrong or acting wrongfully, it is a matter of private
contract, not subject to the rules of civil procedure governing the conduct of lawsuits in state or
Federal Court. It is a contract authorizing "self-help". Thus I conclude that the homeowner is
equally entitles to utilize self-help to preserve his interest in his real property. Of course filing a
notice of intent to preserve interest in real property, a notice of non-compliance with statute, or
some other instrument that clouds title could force the conversion to a judicial foreclosure where
the Trustee and beneficiary would be required to step forward and reveal the true holder in due
course, account for the flow of the funds paid thus far, etc. But adding the force of Federal Law
(TILA, RESPA and HOEPA), and applicable state laws on deceptive lending practices, and
applicable common law to the permission to use self-help gives the homeowner greater power
than the entities that seek to use self-help to foreclose. By filing a Qualified Written Request,
Federal Law requires an answer and resolution. Barring that resolution, and using thecommon
law doctrine of tacit procuration as a tool of enforcement at the end of the QWR, the homeowner
has a legal right under color of state and federal law to file an instrument or reconveyance as
attorney in fact for the "beneficiary" of record - forcing the "pretender lender" to either back off
or prove their case.
REMEMBER, YOUR GOAL IS NOT TO ALLEGE THAT YOU DON'T OWE THE MONEY
AT ALL. YOUR GOAL IS TO ALLEGE THAT IF YOU DO OWE MONEY IT IS NOT TO
THE TRUSTEE OR THE PARTY PRETENDING TO BE THE BENEFICIARY. BASED
UPON THE SEC FILINGS THERE IS PROBABLE CAUSE TO BELIEVE THAT YOUR
LOAN WAS HANDLED AND TRANSFERRED, SOLD, SLICED AND DICED MANY
TIMES. DESPITE THE CURRENT TREND OF COUNTRYWIDE AND OTHERS TO SAY
THIS INFORMATION IS CONFIDENTIAL, THERE ARE VERY FEW JUDGES THAT
WOULD AFFIRM THAT YOU HAVE NO RIGHT TO KNOW THE IDENTITY OF YOUR

REAL LENDER. YOUR POINT IN GOING TO COURT IS NOT TO SAY THAT YOU
AUTOMATICALLY WIN AND THEY LOSE. YOUR POINT IS TO SAY THAT YOU WISH
TO BE HEARD ON THE MERITS OF THE DEFENSES, AFFIRMATIVE DEFENSES AND
COUNTERCLAIMS YOU HAVE AND THAT YOU WANT TO HAVE THE RIGHT OF
DISCOVERY ALL UNDER THE RULES OF CIVIL PROCEDURE.
Sent from my iPad
"Even when the person who makes the constitutionally required "Oath or affirmation" is a
lawyer, the only function that she performs in giving sworn testimony is that of a witness.", " The
Fourth Amendment requires that arrest warrants be based "upon probable cause, supported by
Oath or affirmation" -- a requirement that may be satisfied by an indictment returned by a grand
jury, but not by the mere filing of criminal charges in an unsworn information signed by the
prosecutor. GO>Gerstein v. Pugh, 420 U.S. 103, GO>117 (1975); see also GO>Coolidge v. New
Hampshire, 403 U.S. 443 (1971)." Kalina v. Fletcher, 522 U.S. 118 (1997) verified
Take a look at FRCP Rule 60 (b) (3) (4) Void judgments, Fraud, Mistake . The fraud lies in that
their foreign, copyright statutes/codes/rules are all corporate and theie charges do not aply to and
cannot reach us, so it appears that even by their own rules everything they do is void
Defendant U.S. Bank, N.A., as Trustee for the LXS2007-4N Trust ("U.S. Bank"), seeks dismissal
under Federal Rule of Civil Procedure 12(b)(6) of a complaint filed by plaintiff homeowner
Henry Botelho. Specifically, U.S. Bank claims that Botelho cannot state a claim for rescission of
his mortgage loan under the Truth in Lending Act, 15 U.S.C. § 1601 et seq., unless he alleges a
present ability to tender the loan proceeds. As discussed in further detail in the Order, such an
allegation is not necessary for Botelho's case to survive the pleading stage.
Accordingly, U.S. Bank's motion is denied.
Hat tip to Boot Camp Grad Carmen Dellutri http://www.ca11.uscourts.gov/opinions/ops/
200814991.pdf
In Re Hwang, 396 B.R. 757 (U.S.B.C., 2008) "Hence, 'a defect in standing cannot be waived; it
must be raised, either by the parties or by the court, whenever it becomes apparent"; Bellistri v.
Ocwen Loan Servicing, LLC, 284 S.W.3d 619 (Missouri Court of Appeals, 2009), "Lack of
standing cannot be waived and may be considered by the court sua sponte.". "Plaintiff has the
burden of establishing its standing". Novastar Mortgage, Inc v. Snyder 3:07CV480 (2008).

LaSalle Bank Natl. Assn. v Ahearn (59 AD3d 911), the Court held that the assignment must be
effective prior to commencement of the action. An assignee of such a mortgage does not have
standing to foreclose unless the assignment is complete at the time the action is commenced (see
Bankers Trust Co. v Hoovis, 263 AD2d 937, 938 [1999];
An assignment of a mortgage does not have to be in writing and can be effective through
physical delivery of the mortgage (see Flyer v Sullivan, 284 App Div 697, 699 [1954]).
However, if it is in writing, the execution date is generally controlling and a written assignment
claiming an earlier effective date is deficient unless it is accompanied by proof that the physical

delivery of the note and mortgage was, in fact, previously effectuated (see Bankers Trust Co. v
Hoovis, 263 AD2d at 938).

"The plaintiff has no standing to maintain this action" see Citigroup Global Markets Realty Corp.
v Randolph Bowling, 25 Misc 3d 1244[A], 2009 NY Slip Op 52567[U] [2009].
"One without a pecuniary interest in the mortgage loan is not an obligee under the debt and thus,
has no standing to foreclose ab initio." See Watkins v. Bryant (1891) 91C 492, 27 P 77
"MERS never held the promissory note, thus its assignment of the deed of trust to Ocwen
separate from the note had no force." 284 S.W.3d at 624; see also In re Wilhelm, 407 B.R. 392
(Bankr. D. Idaho 2009), In re Vargas, 396 B.R. 511, 517 (Bankr. C.D. Cal. 2008) "

." If MERS is only the mortgagee, without ownership of the mortgage instrument, it does not
have an enforceable right. See Vargas, 396 B.R. 517 "[w]hile the note is 'essential,' the mortgage
is only 'an incident' to the note" Carpenter v. Longan, 16 Wall. 271, 83 U.S. 271, 275, 21 L. Ed
313 (1872). A transfer of interest in the Deed of Trust alone is void.
Further, several courts have recently acknowledged that MERS is not and cannot be the owner of
the underlying note and therefore could not transfer the note, the beneficial interest in the deed of
trust, or foreclose upon the property secured by the deed. See In re Foreclosure Cases, In re
Vargas, 396 B.R. 511, 520 (Bankr. C.D. Cal. 2008) ; Landmark Nat'l Bank v. Kelser, 216 p.3d
158 (Kan. 2009) ; Lasalle Bank v. Lamy, 824 N.Y.S2d 769 (N.Y. Sup. Ct. 2006) .

"[f]oreclosure of a mortgage may not be brought by one who has no title to it" Kluge v Fugazy,
(145 AD2d 537, 538 [1988]).
"When a court is deciding a motion for summary judgment, it can search the record and, even in
the absence of a cross motion, may grant summary judgment to a non-moving party "(CPLR
3212[b]; Dunham v Hilco Constr. Co., Inc., 89 NY2d 425 [1996]).

RAINN GAUNA v. JPMORGAN CHASE
BANK
Filed 3/6/19 Gauna v. JPMorgan Chase Bank, N.A. CA3
NOT TO BE PUBLISHED
California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on
opinions not certified for publication or ordered published, except as specified by rule 8.1115(b). This
opinion has not been certified for publication or ordered published for purposes of rule 8.1115.
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
THIRD APPELLATE DISTRICT
(Nevada)
—RAINN GAUNA,
Plaintiff and Appellant,
v.
JPMORGAN CHASE BANK, N.A., et al.,
Defendants and Respondents.
C078490
(Super. Ct. No. CU13-079937)
Rainn Gauna sued JPMorgan Chase Bank, National Association (JPMorgan Chase), Chase Home
Finance, LLC (Chase Home Finance), California Reconveyance Corporation (CRC) and Deutsche
Bank National Trust Company as trustee of Long Beach Mortgage Loan Trust 2005-1 (Deutsche
Bank) after her property was sold at a nonjudicial foreclosure sale. The trial court sustained
defendants’ demurrer to all causes of action in a first amended complaint without leave to amend.
Gauna now contends the trial court erred in (1) taking judicial notice of hearsay and disputed facts,
(2) ruling that her fraud and deceit cause of action is time-barred, (3) concluding that the first
amended complaint does not state a cause of action for breach of contract and that her breach of
contract claim is time-barred, (4) ruling that she lacked standing to challenge the assignment of the
deed of trust and that tender is required to state a cause of action for wrongful foreclosure, (5)
sustaining the demurrer to her causes of action for cancellation of instruments, slander of title and
violation of Business and Professions Code section 17200 et seq., (6) denying her leave to amend,
and (7) hearing defendants’ demurrer before her discovery motions.

We will reverse the judgment as to the wrongful foreclosure cause of action, a portion of the
cancellation of instruments cause of action, and a portion of the slander of title cause of action.
Based on the well-pleaded allegations in the first amended complaint, which we must accept as true
at this stage of the lawsuit, JPMorgan Chase could not assign the deed of trust because it did not
have an interest in the note and deed of trust. In all other respects we will affirm the judgment.
BACKGROUND
Gauna’s first amended complaint alleged the following:
Pursuant to a note secured by a deed of trust, Gauna promised to pay Long Beach Mortgage
Company (LBMC) $168,800 plus interest. LBMC’s loan to Gauna was not funded by LBMC, it was
funded by investors who bought certificates to the Long Beach Mortgage Loan Trust 2005-1 (LBM
Trust).
Gauna signed a deed of trust in relation to real property located in Nevada County (the property).
The deed of trust identified Gauna as the borrower and LBMC as the lender and trustee. It secured
to LBMC repayment of the note. Through the deed of trust, Gauna irrevocably granted to LBMC the
property, in trust, with power of sale. The deed of trust provided that the note and deed of trust could
be sold without prior notice to Gauna. It further provided that the lender may appoint a successor
trustee who shall succeed to all title, powers and duties of the original trustee.
Washington Mutual Bank (WaMu) was the original servicer on the loan. It became the successor in
interest to LBMC’s assets when LBMC closed its operations. However, Gauna’s note and deed of
trust were sold before LBMC closed and WaMu did not acquire Gauna’s note as part of LBMC’s
assets. The Federal Deposit Insurance Corporation (FDIC) took over WaMu’s operations in 2008.
JPMorgan Chase bought certain assets of WaMu from the FDIC, but it did not buy any interest in
Gauna’s note.
A process to modify Gauna’s loan was started in August 2008. Gauna did not miss a payment on her
loan until March 2009, when a JPMorgan Chase branch representative was unable to process her
monthly payment. A JPMorgan Chase branch representative also could not process Gauna’s April
2009 payment.
On or about May 1, 2009, Gauna received a Trial Period Plan (TPP) offer which outlined the steps
she should take to obtain a loan modification, including making three monthly payments of $1,034.
The cover letter for the offer was from WaMu which purportedly was “becoming Chase.” The offer
identified JPMorgan Chase as the lender. The offer promised to modify Gauna’s adjustable interest
rate loan if Gauna timely made TPP payments and if she qualified under the federal Home
Affordable Modification Program (HAMP). Gauna accepted the TPP offer. She made TPP payments
in May, June and July 2009.
At some point, Chase Home Finance serviced Gauna’s loan. A Chase Home Finance representative
instructed Gauna to continue making TPP payments until she received a loan modification
agreement. Gauna made TPP payments during the period August 2009 through January 2010. In
January 2010, Gauna was instructed to stop making further payments until a loan modification
agreement was executed. She attempted to make payments in February and March 2010, but those
payments were refused.
Gauna received a loan modification agreement on March 18, 2010, with instructions to sign and
return the agreement within seven days. The agreement did not account for $10,340 in TPP

payments Gauna had made. It increased the principal balance on Gauna’s loan from $168,800 to
$172,063.08. It contained undefined terms and terms Gauna opposed.
Gauna sought clarification about the role of Chase Home Finance and asked about the identity of
the lender. She spoke with several Chase Home Finance representatives about terms in the loan
modification agreement and the non-credited TPP payments. Chase Home Finance representatives
refused to explain terms. They intimidated Gauna into signing the agreement by threatening to deny
modification altogether. Gauna signed the agreement but wrote on it, “I am requesting an appraisal
and an extension; I am signing with great stress and pressure with unanswered questions. Also your
window of response is unreasonable.”
Chase Home Finance refused to execute the loan modification agreement. It required Gauna to go
through the modification process again. And it instructed Gauna to stop making payments to
requalify for a loan modification. After making her April, May and June 2010 payments, Gauna did
not make a July 2010 payment upon the instruction of a JPMorgan Chase representative. She sent
her completed loan modification application to JPMorgan Chase. And she made a modified loan
payment in August 2010.
In December 2010, CRC recorded an assignment of the deed of trust in Nevada County. The
assignment said JPMorgan Chase assigned to Deutsche Bank, as trustee of the LBM Trust,
Gauna’s note and deed of trust. The LBM Trust was closed at the time of the assignment.
CRC also recorded a substitution of trustee. The person who signed the substitution purportedly
signed it as an officer of JPMorgan Chase, as attorney in fact for Deutsche Bank, in its capacity as
trustee of the LBM Trust. The document said Deutsche Bank substituted CRC as the trustee of
Gauna’s deed of trust.
CRC also executed and recorded a notice of default stating that Gauna was in default by $23,358.34
as of December 22, 2010. CRC then executed a notice of trustee’s sale which was recorded in
Nevada County.
Gauna filed a petition for bankruptcy under Chapter 13 of the Bankruptcy Code about a month later.
The bankruptcy action was dismissed.
Almost 11 months after the termination of the bankruptcy action, CRC recorded another notice of
trustee’s sale. CRC recorded three more notices of trustee’s sale in 2013. It ultimately conducted a
trustee’s sale in September 2013. And it recorded a trustee’s deed upon sale, transferring all of its
right, title and interest in the property to Deutsche Bank, as trustee of the LBM Trust.
Five days later, Gauna filed a complaint against JPMorgan Chase, Chase Home Finance, CRC and
Deutsche Bank. The trial court sustained defendants’ demurrer in part with leave to amend and in
part without leave to amend.
Gauna filed a first amended complaint, alleging fraud and deceit, breach of contract, cancellation of
instruments, wrongful foreclosure, slander of title, violation of Business and Professions Code
section 17200 et seq., and conversion. Defendants also demurred to that pleading. The trial court
sustained the demurrer to all causes of action without leave to amend. It denied Gauna’s motion for
reconsideration and dismissed the action. Because Gauna’s appellate opening brief does not
address the trial court’s order sustaining the demurrer to the conversion cause of action, we will not
address the propriety of a demurrer as to that cause of action.
STANDARD OF REVIEW

A demurrer tests the legal sufficiency of the challenged pleading. (Milligan v. Golden Gate Bridge
Highway & Transportation Dist. (2004) 120 Cal.App.4th 1, 5.) We independently evaluate the
pleading, construing it liberally, giving it a reasonable interpretation, reading it as a whole, and
viewing its parts in context. (Id. at pp. 5-6.) We assume the truth of all material facts properly
pleaded or implied and consider judicially noticed matter, but we do not assume the truth of
contentions, deductions or conclusions of law. (Schifando v. City of Los Angeles (2003) 31 Cal.4th
1074, 1081; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966-967.) We also disregard those
allegations in the pleading which contradict judicially noticed facts. (Intengan v. BAC Home Loans
Servicing LP (2013) 214 Cal.App.4th 1047, 1054.) Viewing matters through this prism, we determine
de novo whether the factual allegations of the challenged pleading are adequate to state a cause of
action under any legal theory. (Milligan, at p. 6.) We will affirm the judgment if proper on any grounds
stated in the demurrer, whether or not the trial court acted on that ground. (Carman v. Alvord (1982)
31 Cal.3d 318, 324.) The appellant bears the burden of demonstrating that the demurrer was
sustained erroneously. (Friends of Shingle Springs Interchange, Inc. v. County of El Dorado (2011)
200 Cal.App.4th 1470, 1485.)
DISCUSSION
I
Gauna argues the trial court erred in taking judicial notice of hearsay and disputed facts. We review
a trial court’s ruling on a request for judicial notice for abuse of discretion. (Fontenot v. Wells Fargo
Bank, N.A. (2011) 198 Cal.App.4th 256, 264, disapproved on another ground in Yvanova v. New
Century Mortgage Corp. (2016) 62 Cal.4th 919, 939, fn. 13 (Yvanova).)
Gauna asserts the trial court took judicial notice of a “private agreement pulled from a website.” Her
claim is forfeited because she does not cite the portion of the record supporting it. (Nwosu v. Uba
(2004) 122 Cal.App.4th 1229, 1246.) Gauna further claims the trial court took judicial notice of
disputed facts contained in the notice of default. Again, however, she does not cite the portion of the
record in which the trial court took judicial notice of the facts she describes. We are not required to
examine such an undeveloped claim. (Maral v. City of Live Oak (2013) 221 Cal.App.4th 975, 984.)
The claim is forfeited. (Nwosu, at p. 1246.)
II
Gauna next contends the trial court erred in ruling that her fraud and deceit cause of action is timebarred.
While Gauna addresses the statute of limitations ground for the trial court’s ruling, she does not
address the other grounds upon which the trial court sustained the demurrer on the fraud cause of
action. The trial court correctly determined that the first amended complaint fails to state a cause of
action for fraud because the pleading falls short of the specificity needed to state a claim for fraud
and fails to allege specific facts showing all the elements of fraud. Accordingly, we need not address
whether the fraud cause of action is time-barred.
“ ‘The elements of fraud, which give rise to the tort action for deceit, are (a) misrepresentation (false
representation, concealment, or nondisclosure); (b) knowledge of falsity (or “scienter”); (c) intent to
defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage.’ [Citations.]” (Lazar
v. Superior Court (1996) 12 Cal.4th 631, 638.) To withstand demurrer, a plaintiff must plead facts
constituting every element of fraud with particularity. (Kalnoki v. First American Trustee Servicing
Solutions, LLC (2017) 8 Cal.App.5th 23, 35 (Kalnoki).) The plaintiff must plead facts which show
how, when, where, to whom and by what means a misrepresentation was tendered. (Lazar, supra,

12 Cal.4th at p. 645.) And when the defendant is a corporation, the plaintiff must “ ‘allege the names
of the persons who made the allegedly fraudulent representations, their authority to speak, to whom
they spoke, what they said or wrote, and when it was said or written.’ ” (Ibid.) General and
conclusory allegations will not suffice. (Ibid.)
Gauna alleges fraud with regard to the loan origination, the modification of the loan, the notice of
default, and the assignment of the deed of trust.
A
As to the loan origination, Gauna alleges wrongful acts by LBMC. The trial court found the
allegations lacked the requisite specificity, and we agree. For example, regarding the allegation that
LBMC changed the interest rate for Gauna’s loan from fixed to adjustable, there is no allegation that
a specified individual made a specified misrepresentation on a specified date. But there is also
another deficiency. Gauna fails to allege facts showing how Chase Home Finance, Deutsche Bank
and CRC can be liable for the alleged fraudulent acts by LBMC, which is not a defendant in this
action.
B
Turning to the loan modification, the first amended complaint alleges the lender and Chase Home
Finance represented that if Gauna entered into the TPP and complied with its terms, Chase Home
Finance and the lender would modify her loan. It alleges Gauna justifiably relied on that
representation and made modified payments, but Chase Home Finance and the lender refused to
execute the modification agreement and instead demanded that Gauna resubmit her financial
information and make another set of TPP payments. Chase Home Finance and the lender then
rejected Gauna’s TPP payments, declared a default and foreclosed on the property. Gauna says she
lost the property as a result of defendants’ fraud.
Gauna fails to allege a false representation because she admits she received an offer to modify her
loan. The first amended complaint alleges Chase Home Finance and the lender refused to execute
the loan modification agreement, but it also alleges facts showing that Gauna did not unconditionally
accept the terms of the loan modification agreement. Rather, Gauna asked for an appraisal and an
extension and objected that she signed the agreement with “great stress and pressure with
unanswered questions.”
“ ‘[T]erms proposed in an offer must be met exactly, precisely and unequivocally for its acceptance
to result in the formation of a binding contract [citations].” (Panagotacos v. Bank of America (1998)
60 Cal.App.4th 851, 855-856; see Civ. Code § 1585.) An acceptance which, as here, contains
additions or limitations is a rejection of the offer and amounts to a counteroffer. (Panagotacos, at pp.
855-856; Ajax Holding Co. v. Heinsbergen (1944) 64 Cal.App.2d 665, 669-670.) A counteroffer
containing a condition not in the original offer, if not accepted by the original offeror, does not result
in a contract. (Ajax Holding, at pp. 669-670.) Gauna cites no authority requiring an original offeror to
accept a counteroffer.
Guzman v. Visalia Community Bank (1999) 71 Cal.App.4th 1370, a case Gauna’s counsel cited
during oral argument, is not on point. That decision held that general contract principles did not apply
in determining whether a Code of Civil Procedure section 998 offer was rejected. (Id. at p. 1377.) But
this case does not involve an offer to compromise made pursuant to Code of Civil Procedure section
998.

The first amended complaint also fails to allege facts showing knowledge of falsity, intent to defraud
and that Gauna’s alleged injury — making modified payments and loss of the property — was
caused by Chase Home Finance or the lender’s alleged misrepresentation. As for the last fraud
element, continuing to make modified loan payments does not constitute detrimental reliance
because Gauna was contractually obligated to make loan payments. (Lueras v. BAC Home Loans
Servicing, LP (2013) 221 Cal.App.4th 49, 79 (Lueras); West v. JPMorgan Chase Bank, N.A. (2013)
214 Cal.App.4th 780, 795 (West).) Gauna fails to allege specific facts showing how her reliance on
defendants’ promise to modify her loan caused her to default on her loan or prevented her from
curing that default. (Rossberg v. Bank of America, N.A. (2013) 219 Cal.App.4th 1481, 1499-1500
(Rossberg).)
C
Regarding the notice of default, the first amended complaint alleged the notice represented that
Gauna was in default by $23,358.34 as of December 22, 2010, but the representation was false
because it did not account for $13,442 in TPP payments and it included improper charges. Gauna
alleged Chase Home Finance and the lender caused the notice of default to be recorded even
though they knew it was false. She claimed the false representation prevented her from clearing the
arrears and she lost the property as a result.
A plaintiff asserting fraud must plead actual reliance, i.e., a causal relationship between the alleged
misrepresentation and the harm claimed to have resulted therefrom. (OCM Principal Opportunities
Fund, L.P. v. CIBC World Markets Corp. (2007) 157 Cal.App.4th 835, 864.) The plaintiff must “allege
specific facts not only showing he or she actually and justifiably relied on the defendant’s
misrepresentations, but also how the actions he or she took in reliance on the defendant’s
misrepresentations caused the alleged damages. [Citation.]” (Rossberg, supra, 219 Cal.App.4th at p.
1499; see Lueras, supra, 221 Cal.App.4th at p. 79.) “If the defrauded plaintiff would have suffered
the alleged damage even in the absence of the fraudulent inducement, causation cannot be alleged
and a fraud cause of action cannot be sustained.’ ” (Rossberg, at p. 1499, italics omitted; see
Lueras, at p. 79.)
The first amended complaint does not allege facts showing a causal relationship between Gauna’s
alleged injury and the allegedly inflated amount stated in the notice of default. In particular, Gauna
does not allege facts showing that she took or did not take some action because of the misstatement
in the notice of default. (Orcilla v. Big Sur, Inc. (2016) 244 Cal.App.4th 982, 1008 (Orcilla); Hamilton
v. Greenwich Investors XXVI, LLC (2011) 195 Cal.App.4th 1602, 1615 (Hamilton); Glaski v. Bank of
America (2013) 218 Cal.App.4th 1079, 1091.) Her general allegation that she relied on the false
representations by defendants is conclusory and insufficient to plead fraud. (Glaski, at p. 1091.)
While she alleged she could have cleared the arrears, the first amended complaint indicated Gauna
did not make other payments, and she stated in her appellate opening brief that she last made a
payment on the note in August 2010 and she was $13,442 in arrears. She does not say she could
have paid the arrears not caused by defendants’ alleged refusal to accept her payments. Without a
loan modification, Gauna was still obligated to make the payments due under her note. (Lueras,
supra, 221 Cal.App.4th at p. 79) The TPP Agreement expressly provided that the lender’s
acceptance of a payment during the TPP period did not constitute a cure of Gauna’s default under
the loan documents unless such payments were sufficient to completely cure her entire default
under the loan documents. It also stated that the terms of the loan documents remained in full force
and effect and the TPP did not release the obligations contained in the loan documents.
D

As for the assignment of the deed of trust, the first amended complaint alleged Colleen Irby falsely
represented in the assignment that she was an officer of JPMorgan Chase, thereby obscuring the
identity of the lender and preventing Gauna from resolving the servicing improprieties, which
resulted in the loss of the property. But those allegations are not specific enough. They do not allege
what action Gauna took or did not take in reliance on Irby’s alleged misrepresentation (Orcilla, supra,
244 Cal.App.4th at pp. 1007-1008; Hamilton, supra, 195 Cal.App.4th at p. 1615), and they do not
specify exactly how she lost her property because of Irby’s alleged false representation. Gauna was
in arrears and the first amended complaint does not allege that she was able to bring her loan
current.
III
Gauna further argues the first amended complaint states a cause of action for breach of contract.
The elements of a cause of action for breach of contract include (1) the existence of a contract, (2)
the plaintiff’s performance or excuse for nonperformance, (3) the defendant’s breach, and (4)
damages to the plaintiff caused by the breach. (Orcilla, supra, 244 Cal.App.4th at p. 1005.) To the
extent Gauna alleges the breach of a written contract, she may plead the contract by its terms (set
out verbatim or with a copy of the contract attached to her pleading and incorporated therein by
reference) or by its legal effect by alleging the substance of its relevant terms. (Heritage Pacific
Financial, LLC v. Monroy (2013) 215 Cal.App.4th 972, 993.)
The first amended complaint alleged that the note, deed of trust and TPP were breached. The trial
court took judicial notice of the note and deed of trust; those documents show an agreement
between Gauna and LBMC. The note and deed of trust did not mention JPMorgan Chase, Chase
Home Finance or Deutsche Bank. Further, based on the allegations of the first amended complaint,
neither JPMorgan Chase nor Deutsche Bank is a successor in interest to LBMC. The first amended
complaint did not allege facts showing the existence of a note or deed of trust between Gauna, on
the one hand, and JPMorgan Chase, Chase Home Finance or Deutsche Bank, on the other, and the
terms of any such note or deed of trust. Therefore, the trial court properly sustained the demurrer to
the breach of contract cause of action based on the note and deed of trust because Gauna cannot
assert a claim for breach of contract against an entity that is not a party to the contract. (Universal
Bank v. Lawyers Title Ins. Corp. (1997) 62 Cal.App.4th 1062, 1066 (Universal Bank); Tri-Continent
International Corp. v. Paris Savings & Loan Assn. (1993) 12 Cal.App.4th 1354, 1359 (TriContinent).)
Turning to the TPP agreement, the first amended complaint alleged Chase Home Finance and the
lender breached that agreement by refusing to execute the loan modification and by failing to
provide Gauna with a fair and reasonable modification agreement.
Exhibit 3 to the first amended complaint is a copy of the purported TPP agreement. That exhibit
includes a three-page document entitled “Home Affordable Modification Trial Period Plan” (hereafter
TPP agreement) and a cover letter from “JPMorgan Chase Bank, N.A., successor to Washington
Mutual Bank.” Chase Home Finance and Deutsche Bank are not mentioned in the TPP agreement.
Moreover, the first amended complaint fails to state facts showing that Chase Home Finance or
Deutsche Bank are parties to the TPP agreement. Accordingly, the first amended complaint fails to
state breach of contract claims against Chase Home Finance and Deutsche Bank based on the TPP
agreement. (Universal Bank, supra, 62 Cal.App.4th at p. 1066; Tri-Continent, supra, 12 Cal.App.4th
at p. 1359.)
The TPP agreement said if Gauna was in compliance with the TPP and her representations in the
document continued to be true, JPMorgan Chase would provide her with a Home Affordable

Modification Agreement which would amend the note. JPMorgan Chase does not argue that the TPP
agreement is not a contract. Under the terms of the TPP agreement, JPMorgan Chase was
obligated to provide Gauna with a loan modification agreement if Gauna complied with the terms of
the TPP and her representations in the document continued to be true. (Bushell v. JPMorgan Chase
Bank, N.A. (2013) 220 Cal.App.4th 915, 925-928 (Bushell); Wigod v. Wells Fargo Bank, N.A. (7th
Cir. 2012) 673 F.3d 547, 560-561 (Wigod).)
However, the first amended complaint alleges that Gauna received a Home Affordable Modification
Agreement (loan modification agreement). The facts alleged do not, therefore, demonstrate a breach
of contract. Gauna did not unequivocally accept the terms of the loan modification agreement. She
does not state a cause of action for breach of contract based merely on the argument that
defendants were required to accept her counteroffer.
The first amended complaint also claims defendants breached the TPP agreement by failing to offer
a fair and reasonable loan modification agreement. We agree with Gauna that a lender’s duty to
offer a loan modification pursuant to a TPP includes a duty to offer a good faith permanent loan
modification. (Bushell, supra, 220 Cal.App.4th at pp. 925-928; West, supra, 214 Cal.App.4th at pp.
796-799; Wigod, supra, 673 F.3d at p. 565.) But Gauna argues the loan modification agreement was
not in good faith because it was a contract of adhesion presented to her on a “take it or leave it”
basis, it inexplicably increased her principal balance by $3,200, it included a balloon payment of
$38,513.47, and it had vague terms that were prejudicial to her.
The phrase contract of adhesion “signifies a standardized contract, which, imposed and drafted by
the party of superior bargaining strength, relegates to the subscribing party only the opportunity to
adhere to the contract or reject it.” (Neal v. State Farm Ins. Cos. (1961) 188 Cal.App.2d 690, 694.) A
contract of adhesion is nevertheless enforceable according to its terms unless it defeats the
reasonable expectations of the weaker or adhering party, and even if consistent with the reasonable
expectations of the adhering party, it is unduly oppressive or unconscionable. (Lona v. Citibank, N.A.
(2011) 202 Cal.App.4th 89, 108; Intershop Communications AG v. Superior Court (2002) 104
Cal.App.4th 191, 201; Allan v. Snow Summit, Inc. (1996) 51 Cal.App.4th 1358, 1375.)
Unconscionability has both procedural and substantive elements. (Lona, supra, 202 Cal.App.4th at
p. 109.) Substantive unconscionability may exist when a contract has overly-harsh or one-sided
results or when it reallocates the risks of the bargain in an objectively unreasonable or unexpected
manner. (A & M Produce Co. v. FMC Corp. (1982) 135 Cal.App.3d 473, 487.)
The first amended complaint did not allege facts showing how the loan modification agreement
defeated Gauna’s objectively reasonable expectations. (Lee v. Interinsurance Exchange (1996) 50
Cal.App.4th 694, 721-724.) Gauna had to allege specific facts because an allegation that a contract
is unconscionable is mere legal conclusion. (Shadoan v. World Sav. & Loan Assn. (1990) 219
Cal.App.3d 97, 103.)
The loan modification agreement stated that the modified principal balance on the note would
include all past due amounts, including unpaid and deferred interest, fees, escrow advances and
other costs (but not unpaid late charges), less any amounts paid to the lender but not previously
credited to Gauna’s loan. The cover letter to the TPP similarly advised Gauna that past due
amounts, including unpaid interest, taxes, insurance and assessments paid on Gauna’s behalf to a
third party, would be added to the principal loan balance. According to the first amended complaint,
no monthly loan payments were made on Gauna’s loan for two months in 2009 and for at least four
months in 2010. On this record, an approximately $3,200 increase in the principal loan balance was
not without explanation and was not substantively unconscionable.

In addition, Gauna offers no facts showing that the terms of the proposed modified loan or other
circumstances were overly-harsh or one-sided and unjustified. She does not present legal analysis
with citation to supporting authority establishing that the loan modification agreement is
unenforceable, and we are not obligated to perform that function for her. (Okasaki v. City of Elk
Grove (2012) 203 Cal.App.4th 1043, 1045, fn. 1 (Okasaki); Keyes v. Bowen (2010) 189 Cal.App.4th
647, 656 (Keyes).)
Furthermore, the first amended complaint failed to allege damages caused by defendants’ breach of
the TPP agreement. It alleged Gauna was forced to continue to pay under the unconscionable terms
of the note, lost her property and incurred legal fees and costs because of defendants’ breaches, but
it did not allege that Gauna was not in default under her loan and that absent the alleged breaches
by defendants, Gauna would have avoided foreclosure and the loss of the property. (Orcilla, supra,
244 Cal.App.4th at p. 1005.)
The first amended complaint fails to state a cause of action for breach of contract against JPMorgan
Chase, Chase Home Finance and Deutsche Bank. Accordingly, we need not address whether any
such cause of action is time-barred.
IV
Gauna claims the trial court erred in ruling that she lacked standing to challenge the assignment of
the deed of trust, and that tender was required to state a cause of action for wrongful foreclosure.
After the trial court ruled that Gauna lacked standing to challenge the assignment of the deed of
trust, the California Supreme Court held in Yvanova, supra, 62 Cal.4th 919, that a borrower of a
home loan secured by a deed of trust who has been subjected to a nonjudicial foreclosure has
standing to sue for wrongful foreclosure based on an allegedly void assignment of the note and deed
of trust — e.g., that the foreclosing entity lacked authority to pursue foreclosure — even if the
borrower is in default on the loan and is not a party to the challenged assignment. (Id. at pp. 924,
935, 939.) Under Yvanova, Gauna has standing to challenge the assignment of the deed of trust if
the assignment is void but not where the assignment is voidable. (Id. at pp. 942-943.) We
independently evaluate the first amended complaint to determine whether it alleges a void
assignment.
A suit for wrongful foreclosure is an equitable action to set aside a foreclosure sale, or an action for
damages resulting from the sale, based on the assertion that the foreclosure was improper.
(Sciarratta v. U.S. Bank National Assn. (2016) 247 Cal.App.4th 552, 561.) To succeed on a wrongful
foreclosure cause of action, the plaintiff must show that (1) the trustee or mortgagee caused an
illegal, fraudulent or willfully oppressive sale of real property pursuant to a power of sale in a
mortgage or deed of trust; (2) the party attacking the sale was prejudiced or harmed; and (3) in
cases where the trustor or mortgagor challenges the sale, the trustor or mortgagor tendered the
amount of the secured indebtedness or was excused from tendering. (Id. at pp. 561-562.)
In a nonjudicial foreclosure, only the holder of the beneficial interest under the mortgage or deed of
trust or its agent may direct the trustee to sell the property. (Civ. Code, § 2924, subd. (a)(1), (6);
Yvanova, supra, 62 Cal.4th at pp. 929, 935.) If a foreclosing entity claims the power to foreclose
based on a void assignment, the foreclosing entity has acted without legal authority and such an
unauthorized sale constitutes a wrongful foreclosure. (Yvanova, supra, 62 Cal.4th at pp. 929, 935.)
Here, the first amended complaint alleged (1) the lender could not exercise the power of sale
because Chase Home Finance and the lender breached the note and deed of trust, (2) the
nonjudicial foreclosure was wrongful because the notice of default was deficient in that it inflated the

arrears amount and falsely claimed that the notice was issued by CRC as trustee (when LBMC was
the trustee) and that JPMorgan Chase was the beneficiary, (3) CRC was not a validly substituted
trustee, and (4) Deutsche Bank was not the beneficiary under the deed of trust and thus could not
enter a credit bid.
Regarding the first allegation, we have already concluded Gauna fails to state a cause of action for
breach of the note and deed of trust against JPMorgan Chase, Chase Home Finance and Deutsche
Bank. As for the allegedly deficient notice of default, the notice contained the statements required
under Civil Code section 2924, subdivision (a)(1) and the first amended complaint does not allege
facts showing that the information in the notice caused Gauna injury. However, the first amended
complaint states a cause of action for wrongful foreclosure by alleging facts showing that CRC
(which Deutsche Bank substituted as the new trustee) had no authority to conduct the nonjudicial
foreclosure because JPMorgan Chase, the entity from which Deutsche Bank purportedly obtained
an assignment of the deed of trust, did not own a beneficial interest in the loan and deed of trust
and, therefore, had no authority to assign the deed of trust to Deutsche Bank.
Defendants say the claim that the assignment is void is based on the late transfer of the note into the
LBM Trust. But the first amended complaint alleged other facts which Gauna asserts rendered the
assignment void. The first amended complaint alleged that the note and deed of trust were sold
before WaMu became LBMC’s successor in interest. Therefore, according to the first amended
complaint, JPMorgan Chase did not acquire any interest in the note and deed of trust when it
purchased WaMu’s assets from the FDIC. Contrary to the assertion by counsel for JPMorgan Chase
at oral argument, Gauna raised this issue in her appellate opening brief. She urges on appeal that
her loan was sold before LBMC merged with WaMu and, therefore, JPMorgan Chase did not acquire
her loan from the FDIC. She complains that the trial court failed to address that allegation.
The case of Sciarratta, supra, 247 Cal.App.4th 552, is instructive. In that case, the plaintiff executed
a promissory note secured by a deed of trust identifying WaMu as the lender. (Sciarratta, supra, 247
Cal.App.4th at pp. 556-557.) About four years later, JPMorgan Chase, as successor in interest to
WaMu, assigned the note and deed of trust to Deutsche Bank, as trustee for Long Beach Mortgage
Loan Trust 2006-6. (Id. at p. 557.) The plaintiff defaulted on her loan and the trustee recorded a
notice of default and trustee’s sale. (Ibid.) JPMorgan Chase then assigned the note and deed of trust
to Bank of America, which foreclosed on the deed of trust. (Id. at pp. 557-558.) The plaintiff brought
a wrongful foreclosure action, alleging that the assignment to Bank of America was void and Bank of
America had no right to foreclose because JPMorgan Chase had previously assigned the note and
deed of trust to Deutsche Bank. (Id. at pp. 561-562.) The documents subject to judicial notice were
consistent with the plaintiff’s allegations. (Id. at p. 563.) The court in Sciarratta held that the
assignment to the foreclosing entity (Bank of America) was void and not merely voidable because
having assigned all beneficial interest in the plaintiff’s note and deed of trust to Deutsche Bank,
JPMorgan Chase could not later assign the same interests to Bank of America. (Id. at p. 564.)
In this case, under the facts alleged in the first amended complaint, JPMorgan Chase could not
assign the beneficial interest in the note and deed of trust to Deutsche Bank because it did not have
any interest in the note and deed of trust to assign. (Sciarratta, supra, 247 Cal.App.4th at p. 564;
Barrionuevo v. Chase Bank, N.A. (N.D. Cal. 2012) 885 F.Supp.2d 964, 971-974 (Barrionuevo) [the
plaintiffs stated a cause of action for wrongful foreclosure where they alleged that the lender sold the
beneficial interest in their deed of trust before the entity purporting to be the beneficiary under the
deed of trust acquired the lender’s assets]; Burke v. JPMorgan Chase Bank, N.A (N.D. Cal. May 11,
2015, No. 13-4249SC) 2015 U.S. Dist. Lexis 61512, p. *8; Subramani v. Wells Fargo Bank N.A.
(N.D. Cal. Oct. 31, 2013, No. 13-1605SC) 2013 U.S. Dist. Lexis 156556, pp. *10-11; Javaheri v.
JPMorgan Chase Bank, N.A. (C.D. Cal. June 2, 2011, No. CV10-08185 ODW FFMx) 2011 U.S. Dist.
Lexis 62152, pp. *13-14.)

The judicially noticeable facts do not contradict the allegations in the first amended complaint. While
the assignment of the deed of trust recites that JPMorgan Chase was the successor in interest to
WaMu and WaMu was the successor in interest to LBMC, we may not take judicial notice of those
asserted facts because they are subject to dispute. (Herrera v. Deutsche Bank National Trust Co.
(2011) 196 Cal.App.4th 1366, 1375; Glaski, supra, 218 Cal.App.4th at p. 1102.) The matters which
we must accept as true for purposes of a demurrer show that the assignment from JPMorgan Chase
to Deutsche Bank was void; thus, Deutsche Bank had no authority to substitute CRC as the trustee
and CRC had no authority to conduct the nonjudicial foreclosure.
The first amended complaint adequately alleges that Gauna suffered harm as a result of the
wrongful foreclosure in that it alleges that she lost the property as a result of the void assignment
and sale of the property by one without power of sale. (Sciarratta, supra, 247 Cal.App.4th at pp. 565567.) A void contract is a nullity and cannot be validated by any party. (Yvanova, supra, 62 Cal.4th at
p. 929.) It is hard to imagine that a borrower who has lost his or her property in a sale by an entity
that had no right to enforce the debt has not been prejudiced thereby. (Sciarratta, supra, 247
Cal.App.4th at pp. 565-567; see Yvanova, supra, 62 Cal.4th at pp. 937-939.)
Kalnoki, supra, 8 Cal.App.5th 23 is inapposite. In contrast with the facts pleaded here, the judicially
noticeable facts in Kalnoki showed that the entities which executed the substitution of trustee and
assignment of the deed of trust and initiated the nonjudicial foreclosure were authorized to do so. (Id.
at pp. 36-44.)
As respondents concede, tender is not required when the instrument or transaction sought to be
cancelled or set aside is void. (Smith v. Williams (1961) 55 Cal.2d 617, 621; Sciarratta, supra, 247
Cal.App.4th at p. 565, fn. 10; Saterbak v. JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808,
818-819 (Saterbak); Chavez v. Indymac Mortgage Services (2013) 219 Cal.App.4th 1052, 1063 [the
plaintiff need not allege tender where the foreclosure sale was void because the defendants lacked a
contractual basis to exercise the power of sale]; Glaski, supra, 218 Cal.App.4th at p. 1100; Cheung
v. Wells Fargo Bank, N.A. (N.D. Cal. 2013) 987 F.Supp.2d 972, 978; Barrionuevo, supra, 885
F.Supp.2d at pp. 969-971.)
Based on the above, the trial court erred in sustaining the demurrer to the wrongful foreclosure
cause of action.
V
Gauna also contends the trial court erred in sustaining the demurrer to her causes of action for
cancellation of instruments, slander of title and violation of Business and Professions Code section
17200 et seq. We will address each cause of action in turn.
A
We begin with the cause of action for cancellation of instruments. Civil Code section 3412 provides:
“A written instrument, in respect to which there is a reasonable apprehension that if left outstanding it
may cause serious injury to a person against whom it is void or voidable, may, upon his application,
be so adjudged, and ordered to be delivered up or canceled.” To obtain cancellation, a plaintiff must
allege facts showing that the instrument is void or voidable and would cause serious injury if not
canceled. (Deutsche Bank National Trust Co. v. Pyle (2017) 13 Cal.App.5th 513, 523; Saterbak,
supra, 245 Cal.App.4th at pp. 818-819; Kroeker v. Hurlbert (1940) 38 Cal.App.2d 261, 266.) Here,
the cause of action for cancellation of instruments seeks to cancel the note and deed of trust, the
assignment of the deed of trust, the notice of default, the substitution of trustee, the notice of
trustee’s sale, and the trustee’s deed upon sale.

The first amended complaint alleges LBMC was not the actual lender on Gauna’s loan and provided
no consideration for the note because the loan was table-funded by Doe investors. “ ‘Table-funding’
is defined as a ‘settlement at which a loan is funded by a contemporaneous advance of loan funds
and an assignment of the loan to the person advancing the funds.’ [Citation.] In a table-funded loan,
the originator closes the loan in its own name, but is acting as an intermediary for the true lender,
which assumes the financial risk of the transaction.” (Easter v. Am. West Fin. (9th Cir. 2004) 381
F.3d 948, 955, fn. omitted.) The first amended complaint alleges the note and deed of trust are void
because they did not identify the real lender and there was no consideration from LBMC. Gauna
argues that because of the table-funding and securitization of her loan, the parties who provided the
consideration were concealed in violation of Civil Code sections 1550 and 1558, and there was no
mutual consent as required under Civil Code section 1580.
Civil Code section 1558 says the ability to identify the parties to a contract is essential to a contract’s
validity. In this case, the promissory note identifies the lender and the borrower. While Gauna
alleges Doe investors actually provided the funds that LBMC lent Gauna, she cites no authority that
such an arrangement invalidates the contractual relationship between Gauna and LBMC under the
note. (Logvinov v. Wells Fargo Bank (N.D. Cal. Dec. 9, 2011, No. C-11-04772 DMR) 2011 U.S. Dist.
Lexis 141988, pp. *8-9 [securitization does not change the relationship of the parties to the note];
Sepehry-Fard v. Nationstar Mortg. LLC (N.D. Cal. Jan. 26, 2015, No. 14-CV-03218-LHK) 2015 U.S.
Dist. Lexis 8790, p. *62 [securitization does not render the plaintiff’s mortgage loans unenforceable].)
In any event, the first amended complaint alleges that the true parties to the note are Gauna and the
investors who owned the LBM Trust. On this record it appears it was possible to identify the alleged
true lender.
Civil Code section 1550 sets forth the essential elements of a contract including consideration and
consent. Civil Code section 1580 provides that consent is not mutual unless the parties all agree
upon the same thing in the same sense. A reasonable inference from the facts alleged in the first
amended complaint is that Gauna received $168,800 in consideration for her execution of the note
and deed of trust. Courts have rejected claims that table-funding voids or invalidates a loan.
(Arzamendi v. Wells Fargo Bank, N.A. (E.D. Cal. Mar. 8, 2018, No. 1:17-cv-01485-CJO-SKO) 2018
U.S. Dist. Lexis 38382, p. *11; Marquez v. Select Portfolio Servicing, Inc. (N.D. Cal. Mar. 16, 2017,
No. 16-cv-03012-EMC) 2017 U.S. Dist. Lexis 38239, p. *7; Grieves v. MTC Financial Inc. (N.D. Cal.
July 25, 2017, No. 17-CV-01981-LHK) 2017 U.S. Dist. Lexis 116458, p. *37, fn. 1; see Silas v.
Argent Mortgage Co., LLC (E.D. Cal. July 24, 2017, No. 1:17-cv-00703-LJO-JLT) 2017 U.S. Dist.
Lexis 115324, p. *27; Sotanski v. HSBC Bank USA, National Assn. (N.D. Cal. Aug. 12, 2015, No. 15cv-01489-LHK) 2015 U.S. Dist. Lexis 106859, pp. *17-18; Ghalehtak v. FNBN I, LLC (N.D. Cal. May
6, 2016, No. 15-cv-05821-LB) 2016 U.S. Dist. Lexis 61347, p. *9; Major v. Imortgage.com, Inc. (C.D.
Cal. Feb. 8, 2016, No. 5:15-cv-02592-CASDTBx) 2016 U.S. Dist. Lexis 15225, pp. *9-10.)
Courts have also rejected the argument that a lender loses its interest in a note when it is
securitized. (Sepehry-Fard v. Nationstar Mortg. LLC, supra, 2015 U.S. Dist. Lexis 8790, p. *62;
Ramirez v. J.P. Morgan Chase Bank, N.A. (E.D. Cal. June 7, 2013, No. 1:13-CV-352 AWI GSA)
2013 U.S. Dist. Lexis 80624, p. *10 [securitization of the note does not affect the ability to foreclose];
Hague v. Wells Fargo Bank, N.A. (N.D. Cal. Dec. 6, 2011, No. C11-02866 TEH) 2011 U.S. Dist.
Lexis 140122, p. *16; Logvinov v. Wells Fargo Bank, supra, 2011 U.S. Dist. Lexis 141988, pp. *8-9;
Wadhwa v. Aurora Loan Services, LLC (E.D. Cal. July 8, 2011, No. S-11-1784 KJM KJN) 2011 U.S.
Dist. Lexis 73949, pp. *9-10; Lane v. Vitek Real Estate Indus. Group (E.D. Cal 2010) 713 F.Supp.2d
1092, 1099; Hafiz v. Greenpoint Mortgage Funding, Inc. (N.D. Cal. 2009) 652 F.Supp.2d 1039,
1043.) Gauna cites no authority voiding a note or deed of trust based on table-funding or
securitization.
Gauna claims on appeal that her loan was paid off. But courts have rejected claims that a borrower
is relieved of his or her mortgage obligation when the lender received payment in full upon the

securitization of a note. (Javaheri v. JPMorgan Chase Bank, N.A., supra, 2011 U.S. Dist. Lexis
62152, pp. *13-14; Hague v. Wells Fargo Bank, N.A., supra, 2011 U.S. Dist. Lexis 140122, p. *16;
West v. Bank of America, N.A. (D. Nev. June 22, 2011, No. 2:10-CV-1966 JCM GWF) 2011 U.S.
Dist. Lexis 66726, p. *5.)
Gauna also argues that the securitization of her loan introduced new parties, terms and risks to her
loan contract. However, the first amended complaint does not allege, and Gauna’s appellate brief
does not state, facts showing such alteration. Gauna’s conclusory statements are insufficient to
plead a void or voidable contract. (New v. Mutual Benefit Health & Accident Assn. (1938) 24
Cal.App.2d 681, 683 [allegation that policy is “in contravention of the laws of the State of California”
and is void are mere conclusions of law]; see 5 Witkin, Cal. Procedure (5th ed. 2008) Pleading, §
674, p. 98 [to state an action to remove cloud over title, facts showing actual invalidity of apparently
valid instrument must be specifically pleaded].) The first amended complaint failed to allege facts
showing that the note and deed of trust are void or voidable.
The cause of action for cancellation of instruments also seeks to cancel the assignment of the deed
of trust, the notice of default, the substitution of trustee, the notice of trustee’s sale, and the trustee’s
deed upon sale.
The first amended complaint alleges the assignment of the deed of trust is void because (1)
JPMorgan Chase had no valid interest in the note or deed of trust, (2) the interest in Gauna’s note
and deed of trust was assigned to Deutsche Bank after the closing date of the LBM Trust, and (3)
Colleen Irby was not an officer of JPMorgan Chase and had no authority to execute the assignment
for JPMorgan Chase. The first amended complaint alleges that the notice of default, notice of
trustee’s sale and trustee’s deed upon sale must be cancelled in part because CRC was not the duly
authorized trustee and Deutsche was not the beneficiary under the deed of trust. Those allegations
appear to be based on the alleged void assignment by JPMorgan Chase.
As we have explained, the assignment of the deed of trust is void under the facts alleged because
JPMorgan Chase had no interest in the note or deed of trust to assign. The first amended complaint
alleges sufficient facts showing that Gauna would suffer a serious injury if the void assignment is not
canceled. (Cf. Saterbak, supra, 245 Cal.App.4th at pp. 819-820 [no “ ‘serious injury’ ” where
assignment was voidable because defective assignment did not change the borrower’s payment
obligations under the note].) Tender is not required to state a cause of action for cancellation of
instruments because Gauna adequately alleged that the assignment is void and not merely voidable.
(Sciarratta, supra, 247 Cal.App.4th p. 568.)
In addition, because the assignment to Deutsche Bank is void under the facts alleged, Deutsche
Bank had no authority to substitute CRC as the trustee under the deed of trust, the notice of default,
the substitution of trustee, the notice of trustee’s sale, and the trustee’s deed upon sale, and those
documents are also void under the facts alleged.
The judgment as to the cancellation of instruments cause of action must be reversed with regard to
the assignment of the deed of trust, the notice of default, the substitution of trustee, the notice of
trustee’s sale, and the trustee’s deed upon sale.
B
With regard to her cause of action for slander of title, Gauna contends the trial court erred in
concluding that (a) the deed of trust, substitution of trustee, and trustee’s deed upon sale were
privileged under Civil Code section 2924, subdivision (d)(1), (b) the privilege applied because CRC

was the trustee under the deed of trust, (c) Gauna must allege malice, and (d) loss of title and
investment in the property was not a direct pecuniary loss.
“Slander or disparagement of title occurs when a person, without a privilege to do so, publishes a
false statement that disparages title to property and causes the owner thereof ‘ “some special
pecuniary loss or damage.” ’ [Citation.] The elements of the tort are (1) a publication, (2) without
privilege or justification, (3) falsity, and (4) direct pecuniary loss. [Citations.] If the publication is
reasonably understood to cast doubt upon the existence or extent of another’s interest in land, it is
disparaging to the latter’s title. [Citation.] The main thrust of the cause of action is protection from
injury to the salability of property [citations], which is ordinarily indicated by the loss of a particular
sale, impaired marketability or depreciation in value [citations].” (Sumner Hill Homeowners’ Assn.,
Inc. v. Rio Mesa Holdings, LLC (2012) 205 Cal.App.4th 999, 1030.) The pecuniary loss element is
also satisfied by attorney’s fees and costs necessary to clear title. (Id. at pp. 1030-1031.)
The slander of title cause of action in the first amended complaint is based on the recording of the
assignment of the deed of trust, the notice of default, the substitution of trustee, the notice of
trustee’s sale, and the trustee’s deed upon sale. Gauna fails to show how the recording of the
assignment of the deed of trust and the substitution of trustee disparaged her title to the property.
The first amended complaint does not state a slander of title cause of action based on the recording
of those documents.
However, the recording of the notice of default, the notice of trustee’s sale, and the trustee’s deed
upon sale constitute publications for purposes of a slander of title cause of action. (Ghuman v. Wells
Fargo Bank, N.A. (E.D. Cal. 2013) 989 F.Supp.2d 994, 1000 (Ghuman).) The first amended
complaint alleged those documents contained false statements of material fact and their recording
impaired Gauna’s title to the property. The alleged falsity was that CRC was authorized to conduct a
nonjudicial foreclosure under the deed of trust.
Nevertheless, the recording of a notice of default, a notice of sale, and a trustee’s deed upon sale is
protected by a qualified privilege. (Civ. Code, § 2924, subd. (d)(1), (2); Schep v. Capital One, N.A.
(2017) 12 Cal.App.5th 1331, 1336; Kachlon v. Markowitz (2008) 168 Cal.App.4th 316, 333.) The
privilege protects communications made without malice. (Kachlon, at p. 336.) Malice means the
defendant was “ ‘ “motivated by hatred or ill will towards the plaintiff” ’ ” or “ ‘ “lacked reasonable
grounds for belief in the truth of the publication and therefore acted in reckless disregard of the
plaintiff’s rights.” ’ ” (Ibid.) Implied malice is sufficient to defeat the qualified privilege. (Contra Costa
County Title Co. v. Waloff (1960) 184 Cal.App.2d 59, 66.)
The first amended complaint alleged JPMorgan Chase, Chase Home Finance, CRC and Deutsche
Bank knew the recorded documents contained false representations and intended the recorded
documents “to have a specific legal effect based on those false representations.” We understand the
allegation to mean that JPMorgan Chase, Chase Home Finance, CRC and Deutsche Bank intended
to use the recorded documents to foreclose on the property even though they knew they did not
have a right to foreclose because JPMorgan Chase never acquired an interest in the note and deed
of trust. The first amended complaint alleges sufficient facts to plead malice. (Ghuman, supra, 989
F.Supp.2d at p. 1000 [allegation that the defendants’ recording of documents was “ ‘knowingly
wrongful’ ” was sufficient to defeat the privilege]; Barrionuevo, supra, 885 F.Supp.2d at p. 975
[allegations that the defendants published a notice of trustee’s sale with “ ‘malice and a reckless
disregard for the truth’ ” and the publications were false were sufficient to withstand challenge to the
pleading]; Davis v. Wood (1943) 61 Cal.App.2d 788, 794-795 [allegation that the defendants
recorded documents maliciously and with knowledge that their claims were wholly false was
sufficient to negative any privilege].)

Gauna alleged the recording of the challenged documents diminished the marketability of her title to
the property and caused her to lose her investment in the property through an improper foreclosure.
That is sufficient to allege the “ ‘direct pecuniary loss’ ” element of a slander of title cause of action.
(Barrionuevo, supra, 885 F.Supp.2d at p. 975.)
Based on the above, the trial court erred in sustaining the demurrer to the slander of title cause of
action as to the recording of the notice of default, the notice of trustee’s sale, and the trustee’s deed
upon sale. But Gauna fails to demonstrate error as to the recording of the assignment of the deed of
trust and the substitution of trustee.
C
Turning to the cause of action for violation of Business and Professions Code section 17200 et seq.,
the trial court concluded Gauna failed to show standing because her factual allegations did not
demonstrate an economic injury caused by the defendants’ conduct. We agree.
Gauna’s Business and Professions Code cause of action is based on the following alleged acts:
Chase Home Finance and the lender refused to accept Gauna’s loan payments, refused to execute
the loan modification agreement, and caused to be recorded a notice of default that did not account
for all monies paid and inflated the arrears; CRC falsely claimed to be the trustee; and Deutsche
Bank accepted late assignments into the LBM Trust.
Business and Professions Code section 17200 et seq. prohibits and provides civil remedies for any
unlawful, unfair or fraudulent business act or practice. Actions for relief by a private plaintiff are
limited to those who have been injured in fact and lost money or property as a result of an unlawful,
unfair or fraudulent business act or practice. (Bus. & Prof. Code, § 17204.) The plaintiff must plead
general facts showing an economic injury which was caused by the defendant’s unlawful, unfair or
fraudulent business act or practice. (Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 322,
327.)
When a Business and Professions Code section 17200 et seq. claim is derivative of other
substantive causes of action, the claim “stand[s] or fall[s] depending on the fate of the antecedent
substantive causes of action.” (Krantz v. BT Visual Images (2001) 89 Cal.App.4th 164, 178.)
Regarding the alleged refusal to accept Gauna’s loan payments, the first amended complaint fails to
state a breach of contract cause of action against JPMorgan Chase, Chase Home Finance and
Deutsche Bank and Gauna fails to demonstrate how the refusal to accept loan payments constitutes
an unlawful, unfair or fraudulent business act or practice by any defendant. As for the allegation that
Chase Home Finance and the lender refused to execute the loan modification agreement, as we
have explained, Gauna rejected the offer of a modification and she cites no authority mandating
acceptance of her counteroffer. Because her claims are not supported by legal analysis and citation
to authority, they are forfeited. (Okasaki, supra, 203 Cal.App.4th at p. 1045, fn. 1; Keyes, supra, 189
Cal.App.4th at p. 656.) The first amended complaint does not state facts showing an unlawful, unfair
or fraudulent business act or practice based on those allegations.
With regard to the other bases for the Business and Professions Code section 17200 et seq. cause
of action, the first amended complaint does not allege facts showing a causal connection between
the alleged wrongful act and the alleged injury. A plaintiff fails to plead a causal connection between
the alleged injury and the unlawful, unfair or fraudulent business act or practice if he or she would
have suffered the same harm regardless of the defendant’s act or practice. (Jenkins v. JPMorgan
Chase Bank, N.A. (2013) 216 Cal.App.4th 497, 522 (Jenkins), disapproved on another ground in
Yvanova, supra, 62 Cal.4th at p. 939, fn. 13; Daro v. Superior Court (2007) 151 Cal.App.4th 1079,
1099 (Daro).)

Gauna represented that she was unable to pay her regular monthly loan payments. She began
making modified loan payments in May 2009. The first amended complaint alleges the notice of
default overstated the amount of arrears by over $13,422, but it does not allege Gauna would not
otherwise have defaulted on the note. The order sustaining the demurrer was proper because the
first amended complaint failed to allege that Gauna would not have been injured absent defendants’
wrongful acts. (Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 614; Jenkins, supra,
216 Cal.App.4th at p. 523; Daro, supra, 151 Cal.App.4th at p. 1099; Diunugala v. JP Morgan Chase
Bank, N.A. (S.D. Cal. 2015) 81 F.Supp.3d 969, 992.)
Gauna identifies additional alleged acts or omissions in her appellant’s opening brief that she claims
constituted violations of Business and Professions Code section 17200 et seq., but her assertion is
forfeited because she fails to provide legal argument and citation to authority in support. (Okasaki,
supra, 203 Cal.App.4th at p. 1045, fn. 1; Keyes, supra, 189 Cal.App.4th at p. 656.) “ ‘The absence of
cogent legal argument or citation to authority allows this court to treat the contention as waived.’ ”
(Cahill v. San Diego Gas & Electric Co. (2011) 194 Cal.App.4th 939, 956.)
VI
Gauna claims the trial court erred in denying her leave to amend. We consider whether the
challenged pleading might state a cause of action if the appellant were permitted to amend. (Blank v.
Kirwan (1985) 39 Cal.3d 311, 318.) If the complaint could be amended to state a cause of action, the
trial court abused its discretion in denying leave to amend and we will reverse; if not, there has been
no abuse of discretion and we will affirm. (Ibid.) The appellant bears the burden of showing a
reasonable possibility that a defect can be cured by amendment. (Ibid.)
The allegations in the first amended complaint are substantially the same as those in the original
complaint. Gauna fails to demonstrate that she can amend her first amended complaint to state a
cause of action for fraud and deceit, breach of contract and violation of Business and Professions
Code section 17200 et seq.
Gauna’s appellant’s opening brief “seeks the right to add claims for Promissory Estoppel, Intentional
Misrepresentations, Negligence, and Tortious Interference.” We need not consider her request
because it is not supported by legal analysis and citation to authority. (Okasaki, supra, 203
Cal.App.4th at p. 1045, fn. 1; Keyes, supra, 189 Cal.App.4th at p. 656.)
VII
Gauna further contends the trial court erred in hearing defendants’ demurrer before her discovery
motions. She filed motions to compel further discovery responses and for monetary sanctions
against defendants after the trial court sustained the demurrer to the original complaint. The
discovery motions were set to be heard after the deadline for Gauna to file a first amended
complaint. But the parties stipulated to continue the hearing on the discovery motions as they
attempted to resolve the issues raised in the motions. Thereafter, the trial court dismissed the action
when Gauna failed to file an amended complaint, and it took all hearing dates off its calendar. The
trial court subsequently vacated the judgment of dismissal.
In the meantime, defendants notified the trial court they would demur to the first amended complaint
and asked that Gauna’s discovery motions not be re-calendared until after the trial court heard the
demurrer. Gauna asked that her discovery motions be re-calendared. The trial court directed the
court clerk to file Gauna’s first amended complaint and set a hearing on her discovery motions for
September 26, 2014. But defendants filed their demurrer to the first amended complaint and the
hearing on the demurrer was set before the hearing on the discovery motions. After sustaining the

demurrer to the first amended complaint without leave to amend, the trial court dropped the hearing
on the discovery motions as moot.
We review the trial court’s scheduling decisions for abuse of discretion. (In re Marriage of
Seagondollar (2006) 139 Cal.App.4th 1116, 1130; see Dailey v. Sears, Roebuck & Co. (2013) 214
Cal.App.4th 974, 1004.) Here, the record does not show that the trial court abused its discretion in
setting the order in which it would hear the parties’ motions. There is no reporter’s transcript or other
document indicating the trial court’s reasons for scheduling the hearing dates. Gauna fails to
demonstrate error. (Rhule v. WaveFront Technology, Inc. (2017) 8 Cal.App.5th 1223, 1228-1229;
Stasz v. Eisenberg (2010) 190 Cal.App.4th 1032, 1039.)
DISPOSITION
The judgment is reversed regarding the wrongful foreclosure cause of action. It is also reversed
regarding the cancellation of instruments cause of action as it pertains to the assignment of the deed
of trust, the notice of default, the substitution of trustee, the notice of trustee’s sale, and the trustee’s
deed upon sale. In addition, the judgment is reversed regarding the slander of title cause of action as
it pertains to the recording of the notice of default, the notice of trustee’s sale, and the trustee’s deed
upon sale. The judgment is otherwise affirmed. Gauna shall recover her costs on appeal. (Cal. Rules
of Court, rule 8.278(a)(3).)
/S/
MAURO, J.
We concur:
/S/
BLEASE, Acting P. J.
/S/
DUARTE, J.
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RODRIGUEZ v. BANK OF AMERICA, N.A.
CV. NO. SA-12-CV-00905-DAE.

RAMON RODRIGUEZ, Plaintiff,
v.
BANK OF AMERICA, N.A., Defendant.
United States District Court, W.D. Texas, San Antonio Division.
April 25, 2013.

ORDER: (1) GRANTING DEFENDANT'S MOTION TO DISMISS; (2) DENYING PLAINTIFF'S MOTION FOR LEAVE OF COURT TO AMEND; (3)
DISMISSING ACTION WITH PREJUDICE

DAVID ALAN EZRA, Senior District Judge.
On April 22, 2013, the Court heard a Motion to Dismiss brought by Defendant Bank of America, N.A. ("Defendant") and a Motion for Leave of Court to Amend
Pleadings brought by Plaintiff Ramon Rodriguez ("Plaintiff"). Nathan T. Anderson, Esq., appeared at the hearing on behalf of Defendant; Kenneth E. Grubbs, Esq.,
and Hector Cortez, Esq., appeared on behalf Plaintiff. After reviewing the motions and the supporting and opposing memoranda, the Court GRANTS Defendant's
Motion to Dismiss (doc. # 16) and DENIES Plaintiff's Motion for Leave of Court to Amend Pleadings (doc. # 17). This action is DISMISSED WITH PREJUDICE.

BACKGROUND

According to the First Amended Complaint and documents incorporated by reference therein,1 on or around September 5, 2007, Plaintiff entered into a loan
transaction for $128,000.00 with Security National Mortgage Company which was secured by a mortgage encumbering real property located at 5118 Capistrano
Street, San Antonio, Texas 78233 (the "Subject Property"). ("FAC," Doc. # 11 ¶ 3.) The Deed of Trust was recorded in the Official Public Records of Bexar County on
September 21, 2007. (Doc. # 10, Ex. 1.) Both the Note and the Deed of Trust list Security National Mortgage Company as the lender. (See Doc. # 16, Ex. A & B.)
The Deed of Trust also lists Mortgage Electronic Registration Systems, Inc. ("MERS") as beneficiary "acting solely as a nominee for Lender and Lender's successors
and assigns." (Id. Ex. B.)
On February 16, 2012, MERS assigned to Defendant "all beneficial interest under that certain Deed of Trust . . . with the note(s) and obligations therein described . .
. and all rights accrued or to accrue under said Deed of Trust." (Id. Ex C.) Ms. Swarupa Slee, who is listed as "Vice President of MERS," signed the assignment on
behalf of MERS. (FAC ¶ 4.) Plaintiff alleges that Ms. Slee is not Vice President of MERS, but rather an employee of "document mills," and that her signature may not
be authentic. (Id.)
At some point, Plaintiff ceased making payments on his mortgage and defaulted on his loan. (See id. ¶ 5.) As a result of Plaintiff's default, Defendant accelerated the
full amount due under the Note and initiated a deed of trust foreclosure sale on the property. (Doc. # 16 ¶ 8.)
On September 4, 2012, Plaintiff filed a petition in the 131st Judicial District Court of Bexar County, Texas, challenging the assignment of the Deed of Trust to
Defendant and seeking injunctive relief preventing Defendant from foreclosing on the Subject Property. (Doc. # 1, Ex. A.) The district court granted Plaintiff an ex
parte temporary restraining order preventing Defendant from foreclosing on the Subject Property until a further hearing could be held on Plaintiff's request for a
temporary injunction. (See id.) On September 14, 2012, the district court granted an extension of the temporary restraining order and set a hearing on Plaintiff's
request for a temporary injunction for September 28, 2012. (Id.)
On September 26, 2012, Defendant timely removed the state-court action to this Court. (Doc. # 1.) On October 1, 2012, Defendant filed a Motion to Dismiss. (Doc. #
4.) On October 16, 2012, Plaintiff filed a Motion for Leave of Court to Amend. (Doc. # 9.) On October 22, 2012, Plaintiff filed a Response to Defendant's Motion to
Dismiss. (Doc. # 10.) On October 23, 2012, the Court issued an Order granting Plaintiff's Motion for Leave to Amend and mooting Defendant's Motion to Dismiss.
(See id.) Plaintiff filed the First Amended Complaint the same day. (FAC.)
In the First Amended Complaint, Plaintiff brings an action to quiet title and claims under the Texas Uniform Commercial Code and Chapter 12 of the Texas Civil
Practice and Remedies Code. (Id.) Plaintiff also brings an alternative claim for breach of contract "upon proof that Defendant is the `holder [of the Note].'" (Id. at ¶
22.)
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On November 6, 2012, Defendant filed a Motion to Dismiss Plaintiff's First Amended Complaint pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6).
(Doc. # 16.) On November 19, 2012, Plaintiff filed a second Motion for Leave of Court to Amend (doc. # 17) and a Response to the Motion to Dismiss (doc. # 18).
On November 27, 2012, Defendant filed a Response to Plaintiff's Motion for Leave of Court to Amend. (Doc. # 21.)
STANDARD OF REVIEW

I. RULE 12(B)(1)

A motion to dismiss under Rule 12(b)(1) challenges a federal court's subject matter jurisdiction. Fed. R. Civ. P. 12(b)(1). "Federal courts are courts of limited
jurisdiction, and absent jurisdiction conferred by statute, lack the power to adjudicate claims." Stockman v. Fed. Election Comm'n, 138 F.3d 144, 151 (5th Cir. 1998);
see Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994).
"When a Rule 12(b)(1) motion is filed in conjunction with other Rule 12 motions, the court should consider the Rule 12(b)(1) jurisdictional attack before addressing any
attack on the merits." Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001) (citing Hitt v. City of Pasadena, 561 F.2d 606, 608 (5th Cir. 1977)). Considering
Rule 12(b)(1) motions first "prevents a court without jurisdiction from prematurely dismissing a case with prejudice." Id. When the court dismisses for lack of subject
matter jurisdiction, that dismissal "is not a determination of the merits and does not prevent the plaintiff from pursuing a claim in a court that does have proper
jurisdiction." Id.
The district court may dismiss for lack of subject matter jurisdiction based on "(1) the complaint alone; (2) the complaint supplemented by undisputed facts evidenced
in the record; or (3) the complaint supplemented by undisputed facts plus the court's resolution of disputed facts." Spotts v. United States, 613 F.3d 559, 565 (5th Cir.
2010). A motion to dismiss based on the complaint alone presents a "facial attack" that requires the court to merely decide whether the allegations in the complaint,
which are presumed to be true, sufficiently state a basis for subject matter jurisdiction. See Paterson v. Weinberger, 644 F.2d 521, 523 (5th Cir. 1981). When
evidence is presented with the motion to dismiss, the attack is "factual" and "no presumptive truthfulness attaches to [the] plaintiff's allegations, and the existence of
disputed material facts will not preclude the trial court from evaluating for itself the merits of jurisdictional claims." Williamson v. Tucker, 645 F.2d 404, 413 (5th Cir.
1981). A factual attack may occur at any stage of the proceedings. Menchaca v. Chrysler Credit Corp., 613 F.2d 507, 511 (5th Cir. 1980).
While the burden of proof falls on the plaintiff to show that jurisdiction does exist, "[u]ltimately, a motion to dismiss for lack of subject matter jurisdiction should be
granted only if it appears certain that the plaintiff cannot prove any set of facts in support of his claim that would entitle [the] plaintiff to relief." Ramming, 281 F.3d at
161.

II. RULE 12(B)(6)

Rule 12(b)(6) authorizes dismissal of a complaint for "failure to state a claim upon which relief can be granted." Review is limited to the contents of the complaint and
matters properly subject to judicial notice. See Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007). In analyzing a motion to dismiss for failure to
state a claim, "[t]he court accepts `all well-pleaded facts as true, viewing them in the light most favorable to the plaintiff.'"In re Katrina Canal Breaches Litig., 495
F.3d 191, 205 (5th Cir. 2007) (quoting Martin K. Eby Constr. Co. v. Dallas Area Rapid Transit, 369 F.3d 464, 467 (5th Cir. 2004)). To survive a Rule 12(b)(6) motion
to dismiss, the plaintiff must plead "enough facts to state a claim to relief that is plausible on its face." Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). "A claim
has facial plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable inference that the defendant is liable for the misconduct
alleged." Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).
A complaint need not include detailed facts to survive a Rule 12(b)(6) motion to dismiss. See Twombly, 550 U.S. 544, 555-56 (2007). In providing grounds for relief,
however, a plaintiff must do more than recite the formulaic elements of a cause of action. See id. at 556-57. "The tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable to legal conclusions," and courts "are not bound to accept as true a legal conclusion couched as a factual
allegation." Iqbal, 556 U.S. at 678 (internal quotations and citations omitted). Thus, although all reasonable inferences will be resolved in favor of the plaintiff, the
plaintiff must plead "specific facts, not mere conclusory allegations." Tuchman v. DSC Commc'ns Corp., 14 F.3d 1061, 1067 (5th Cir. 1994); see also Plotkin v. IP
Axess Inc., 407 F.3d 690, 696 (5th Cir. 2005) ("We do not accept as true conclusory allegations, unwarranted factual inferences, or legal conclusions.").
When a complaint fails to adequately state a claim, such deficiency should be "exposed at the point of minimum expenditure of time and money by the parties and the
court." Twombly, 550 U.S. at 558 (citation omitted). However, the plaintiff should generally be given at least one chance to amend the complaint under Rule 15(a)
before dismissing the action with prejudice. Great Plains Trust Co. v. Morgan Stanley Dean Witter & Co., 313 F.3d 305, 329 (5th Cir. 2002).

ANALYSIS

Defendant brings its Motion to Dismiss pursuant to Rule 12(b)(1) for lack of subject matter jurisdiction and pursuant to Rule 12(b)(6) for failure to state a claim. For
the reasons discussed below, the Court GRANTS Defendant's Motion to Dismiss Plaintiff's First Amended Complaint. The Court also DENIES Plaintiff's Motion for
Leave of Court to file his proposed Second Amended Complaint.

I. STANDING

By definition, standing goes to the "case or controversy" limitation on federal court jurisdiction. Barrett Computer Servs., Inc. v. PDA, Inc., 884 F.2d 214, 218 (5th Cir.
1989). "In essence the question of standing is whether the litigant is entitled to have the court decide the merits of the dispute." Warth v. Seldin, 422 U.S. 490, 498
(1975). Federal standing jurisprudence "contains two strands: Article III standing, which enforces the Constitution's case-or-controversy requirement, and prudential
standing, which embodies judicially self-imposed limits on the exercise of federal jurisdiction." Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 11 (2004)
(citations and internal quotations omitted); Ass'n of Cmty. Orgs. v. Fowler, 178 F.3d 350, 356 (5th Cir. 1999).
In this case, Defendant does not appear to challenge Plaintiff's Article III standing.2 However, the Fifth Circuit has noted that even if a defendant does not argue that
the plaintiff lacks Article III standing, courts have an independent obligation to assure that jurisdiction exists by examining the constitutional dimension of standing
before determining whether a plaintiff has prudential standing to assert a claim. Harold H. Huggins Realty, Inc. v. FNC, Inc., 634 F.3d 787, 795 n.2 (5th Cir. 2011). To
establish Article III standing, a plaintiff must demonstrate (1) an injury in fact; (2) that is fairly traceable to the challenged act; and (3) that is likely to be redressed by
the requested remedy. Davis v. E. Baton Rouge Parish Sch. Bd., 78 F.3d 920, 926 (5th Cir. 1996).
The Court finds that Plaintiff satisfies the requirements of Article III standing insofar as he has an interest in the property that would be lost if the foreclosure
continues, and that injury is fairly traceable to the conduct of Defendant in conducting the foreclosure sale and would be redressed by a favorable decision on
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Plaintiff's claims. See Pizzini v. Bank of Am., Civ. A. No. SA-12-CV-308, 2012 WL 1834052, *4 (W.D. Tex. May 18, 2012).
Even if a plaintiff establishes the "minimum constitutional mandate" of Article III standing, prudential limitations also exist on a federal court's exercise of jurisdiction.
See Warth, 422 U.S. at 499. These judicially created limits concern "(1) whether a plaintiff's grievance arguably falls within the zone of interests protected by the
statutory provision invoked in the suit, (2) whether the complaint raises abstract questions or a generalized grievance more properly addressed by the legislative
branch, and (3) whether the plaintiff is asserting his or her own legal rights and interests rather than the legal rights and interests of third parties." St. Paul Fire &
Marine Ins. Co. v. Labuzan, 579 F.3d 533, 539 (5th Cir. 2009) (internal quotations and citations omitted). Often, prudential standing "turns on the nature and source
of the claim asserted" and goes to whether the law "on which the claim rests properly can be understood as granting persons in the plaintiff's position a right to
judicial relief." See Warth, 422 U.S. at 500-01.
Defendant argues that Plaintiff lacks standing to challenge the assignment of the Deed of Trust because Plaintiff was not a party to that assignment. As stated above,
one prudential standing limitation is that plaintiffs must assert their own legal rights and interests and cannot sue to enforce the rights of third parties. See St. Paul
Fire, 579 F.3d at 539. The Court acknowledges that numerous courts within this circuit have held that a plaintiff-mortgagor does not have standing to assert claims on
the basis of an allegedly invalid assignment to which he or she was not a party. See, e.g., Metcalf v. Deutsche Bank Nat'l Trust Co., No. 3:11-CV-3014-D, 2012 WL
2399369, at *5 (N.D. Tex. June 26, 2012) ("Courts in this circuit have repeatedly held that borrowers do not have standing to challenge the assignments of their
mortgages because they are not parties to those assignments."); DeFranceschi v. Wells Fargo Bank, N.A., 837 F.Supp.2d 616, 623 (N.D. Tex. 2011). Other courts,
however, have held that a plaintiff may have standing, depending on the nature of the challenges asserted. See, e.g., Routh v. Bank of Am., N.A., No. SA-12-CV-244,
2013 WL 427393, at *9 (W.D. Tex. Feb. 4, 2013). This Court falls into the latter category. See Saucedo v. Deutsche Bank Nat'l Trust Co., SA-12-CV-868, 2013 WL
656240, at *4 (W.D. Tex. Feb. 20, 2013).
"Texas has long followed the common law rule which permits a debtor to assert against an assignee any ground that renders the assignment void or invalid." Routh,
2013 WL 427393, at *8 (quoting Miller v. Homecomings Fin., LLC, 881 F.Supp.2d 825, 831 (S.D. Tex. 2012)). The rule has been stated as follows by the Texas
Court of Appeals:
The law is settled that the obligors of a claim may defend the suit brought thereon on any ground which renders the assignment void, but may not defend on any ground which
renders the assignment voidable only, because the only interest or right which an obligor of a claim has in the instrument of assignment is to insure himself that he will not have
to pay the same claim twice.

Tri-Cities Constr., Inc. v. Am. Nat'l Ins. Co., 523 S.W.2d 426, 430 (Tex. Civ. App. 1975) (citing Glass v. Carpenter, 330 S.W.2d 530, 537 (Tex. Civ. App. 1959)). This
rule accords with long-established principles of contract law. A void contract is "invalid or unlawful from its inception" and therefore cannot be enforced. 17A C.J.S.
Contracts § 169. A voidable contract, on the other hand, "is one where one or more of the parties have the power, by the manifestation of an election to do so, to
avoid the legal relations created by the contract." Id. Accordingly, only the parties to a voidable contract may seek to avoid its enforcement.
Under Texas law, deeds obtained by fraud or mutual mistake are voidable rather than void. Poag v. Flories, 317 S.W.3d 820, 826 (Tex. App. 2010); see Nobles v.
Marcus, 533 S.W.2d 923, 925 (Tex. 1976) (finding that a deed procured by fraud is voidable—not void—by the grantor); Williams v. Glash, 789 S.W.2d 261, 264
(Tex. 1990) (finding that when parties to an agreement have contracted under a mutual misconception of material fact, the agreement is voidable under the doctrine of
mutual mistake). A suit to set aside a deed obtained by fraud can only be maintained by the defrauded party. Nobles, 533 S.W.2d at 927 (citing Smith v. Carter, 45
S.W.2d 398, 400 (Tex. Civ. App. 1932)).
By contrast, a deed that is forged is void. Lighthouse Church of Cloverleaf v. Tex. Bank, 889 S.W.2d 595, 603 (Tex. App. 1994). The Texas Supreme Court has held
that, "when a person signs his true name, purporting to act as the agent of another, he generally has not committed a forgery." Nobles, 533 S.W.2d at 926. It further
explained:
An agent may commit forgery by signing an instrument in disobedience of his instructions or in improper exercise of authority, but one who executes an instrument purporting on
its face to be executed by him as an agent, when in fact he has no authority to execute such instrument, is not guilty of forgery.

Id. at 927 (citation omitted).
In the First Amended Complaint, Plaintiff alleges that the assignment of the Deed of Trust was "fraudulent." (FAC ¶ 4.) He contends that Ms. Swarupa Slee—who
signed the assignment on behalf of MERS—is not a "Vice President" of MERS, but rather "an employee of one of the various `document mills' located around the
county who are hired for the sole purpose of creating documents that fraudulently give the appearance of chain of title." (Id.) Additionally, Plaintiff alleges that an
investigation into Ms. Slee revealed that she "had at least five or more signatures" and that Ms. Slee's signature "may not be authentic." (Id.)
Plaintiff's allegations would render the assignment voidable rather than void. Even if Ms. Slee worked as part of a "document mill" and had different signature
variations, as long as MERS was aware of this and did not object to it, the assignment—though perhaps fraudulent—would not rise to the level of a forgery and thus
would be voidable, not void. If, however, Plaintiff somehow conspired with Ms. Slee to carry out the assignment with the purpose of defrauding MERS out of its
legitimate interest in the Deed of Trust, the assignment would be a forgery and therefore void. The Court concludes that Plaintiff's allegations that Ms. Slee merely
lacked authority to sign on behalf of MERS would render the assignment merely voidable. Thus, Plaintiff lacks standing to challenge the assignment of the Deed of
Trust on this ground. To the extent that Plaintiff's claims for quiet title and declaratory judgment are based on a challenge to the assignment of the Deed of Trust, they
are dismissed.

II. SUFFICIENCY OF THE FIRST AMENDED COMPLAINT

For the reasons stated below, Plaintiff's remaining causes of action fail to state a claim, and the Court dismisses them pursuant to Rule 12(b)(6).

A. BIFURCATION THEORY

Underlying all of Plaintiff's claims is the idea that Defendant must be holder of the Note—not merely the beneficiary of the Deed of Trust—in order to foreclose on the
Subject Property. For instance, Plaintiff states in the First Amended Complaint that Defendant cannot "foreclose under a deed of trust when [] Defendant [is] not the
holder of the note." (FAC ¶ 18.) Thus, before discussing the merits of Plaintiff's various causes of action, the Court addresses this flawed legal theory, which has
been roundly rejected by both federal and state courts in Texas. See Swim v. Bank of Am., N.A., No. 3:11-CV-1240, 2012 WL 170758, at *3 n.25 (N.D. Tex. Jan. 20,
2012) (collecting cases).
As a preliminary matter, Texas law differentiates between enforcement of a promissory note and a deed of trust. "Where there is a debt secured by a note, which is,
in turn, secured by a lien, the lien and the note constitute separate obligations." Aguero v. Ramirez, 70 S.W.3d 372, 374 (Tex. App. 2002). Thus, the right to recover
on the promissory note and the right to foreclose may be enforced separately. See Stephens v. LPP Mortg., 316 S.W.3d 742, 747 (Tex. App. 2010) (finding that the
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promissory note and the lien which secures it are "separate legal obligations" that "may be litigated in separate lawsuits"); Carter v. Gray, 125 Tex. 219, 81 S.W.2d
647, 648 (Tex. 1935) ("It is so well settled as not to be controverted that the right to recover a personal judgment for a debt secured by a lien on land and the right to
have a foreclosure of lien are severable, and a plaintiff may elect to seek a personal judgment without foreclosing the lien, and even without a waiver of the lien.").
Foreclosure is an independent action against the collateral and may be conducted without judicial supervision. Bierwirth v. BAC Home Loans Servicing, L.P., No.
03-11-00644-CV, 2012 WL 3793190, at *4 (Tex. App. Aug. 30, 2012) (citing Reardean v. CitiMortgage, Inc., No. A-11-CA-420, 2011 WL 3268307, at *3 (W.D. Tex.
July 25, 2011)). Enforcement of the promissory note, on the other hand, is a personal action against the signatory and requires a judicial proceeding. Id.
Chapter 51 of the Texas Property Code, which governs non-judicial foreclosures, authorizes either a mortgagee or a mortgage servicer acting on behalf of a
mortgagee to sell real property under a "power of sale conferred by a deed of trust." See Tex. Prop. Code. §§ 51.002, 51.0025. The Property Code defines a
3
"mortgagee" as "(A) the grantee, beneficiary, owner, or holder of a security instrument; (B) a book entry system; or (C) if the security interest has been assigned of
record, the last person to whom the security interest has been assigned of record." Tex. Prop. Code § 51.0001(4). Under Texas law, therefore, Defendant need not
hold the Note in order to foreclose; it need only have the right to foreclose under the Deed of Trust.
In this case, Defendant claims authority to foreclose under the Deed of Trust pursuant to the assignment of the Deed of Trust executed by MERS. As discussed
above, Plaintiff lacks standing to challenge the assignment of the Deed of Trust to Defendant. Moreover, Plaintiff's arguments regarding the Deed of Trust are of no
avail because Defendant appears to be the holder of the Note in this case.
Under Texas law, a holder is "the person in possession of a negotiable instrument that is payable either to bearer or to an identified person that is the person in
possession." Tex. Bus. & Com. Code § 1.201(b)(21)(A). "A person can become the holder of an instrument when the instrument is issued to that person, or he can
become a holder by negotiation." Martin v. New Century Mortg. Co., 377 S.W.3d 79, 84 (Tex. App. 2012) (citing Tex. Bus. & Com. Code § 3.201 cmt. 1). When the
instrument is payable to an identified entity, "negotiation requires transfer of possession of the instrument and its indorsement by the holder." Id. (quoting Tex. Bus. &
Com.Code § 3.201(b)). Physical possession of a promissory note that bears a blank indorsement establishes ownership and the right to collect. See Tex. Bus. &
Com. Code § 3.205(b) ("When indorsed in blank, an instrument becomes payable to bearer and may be negotiated by transfer of possession alone until specially
indorsed."); Kiggundu v. Mortg. Elec. Registration Sys. Inc., 469 F. App'x 330, 331-32 (5th Cir. 2012).
At the hearing, Defendant produced a copy of the original Note, which is indorsed in blank.4 (See Doc. # 16, Ex. A.) Defendant's possession of the Note and the
indorsement suggest that Defendant became the holder of the note by negotiation. In the First Amended Complaint, Plaintiff does not specifically allege that the
indorsement on the Note is invalid for any reason. Thus, the Court must presume that the indorsement is authentic. Martinez v. Wells Fargo Bank, N.A., No. SA-12CV-789, 2013 WL 1562759, at *4 (W.D. Tex. Apr. 12, 2013); see Tex. Bus. & Com. Code § 3.308(a) ("[T]he authenticity of, and authority to make, each signature on
the instrument are admitted unless specifically denied in the pleadings.") Plaintiff's allegation that Defendant cannot foreclose under the Deed of Trust because it is
not the holder of the Note fails because Plaintiff has not raised any challenge to the authenticity of the indorsement or Defendant's possession of the Note.
Moreover, "under Texas law, the mortgage follows the note." Kiggundu, 469 F. App'x at 332 (citing Lawson v. Gibbs, 591 S.W.2d 292, 294 (Tex. App. 1979)); United
States v. Vahlco Corp., 720 F.2d 885, 891 (5th Cir. 1983)); see also Tex. Bus. & Com. Code § 9.203(g); id. cmt. 9 ("Subsection (g) codifies the common-law rule that
a transfer of an obligation secured by a security interest or other lien on personal or real property also transfers the security interest or lien."). As the Fifth Circuit
recently explained in similar circumstances:
Though [Plaintiff] attacks the validity of the assignment of the mortgage document—the deed of trust—to the Bank of New York, this argument is beside the point. It was
sufficient for the Bank of New York to establish that it was in possession of the note; it was not required to show that the deed of trust had been assigned to it.

Kiggundu, 469 F. App'x at 332-33; see also Gilbreath v. White, 903 S.W.2d 851, 854 (Tex. App. 1995) ("An assignment of the deed of trust is not in evidence, but
the collateral follows the promissory note obligation.").
Thus, if Defendant is holder of the Note, the Deed of Trust has not been "separated" from the Note because it follows the Note. Even if the assignment of the Deed of
Trust was void (rather than voidable), the documents central to Plaintiff's case suggest, and no factual allegations controvert, that Defendant would have authority to
foreclose pursuant to the terms of the Deed of Trust because Defendant is the holder of the Note. See Martinez, 2013 WL 1562759, at *5.

B. QUIET TITLE

A suit to quiet title is an equitable action in which the plaintiff seeks to remove from his title a cloud created by an allegedly invalid claim. Florey v. Estate of
McConnell, 212 S.W.3d 439, 448 (Tex. App. 2006). A "cloud" on legal title includes any deed, contract, judgment lien or other instrument, not void on its face, that
purports to convey an interest in or makes any charge upon the land of the true owner, the invalidity of which would require proof. Wright v. Matthews, 26 S.W.3d
575, 578 (Tex. App. 2000). "In a suit to remove a cloud from his title, the plaintiff has the burden of supplying the proof necessary to establish his superior equity and
right to relief." Hahn v. Love, 321 S.W.3d 517, 531 (Tex. App. 2009). "The effect of a suit to quiet title is to declare invalid or ineffective the defendant's claim to title."
Gordon v. W. Houston Trees, Ltd., 352 S.W.3d 32, 42 (Tex. App. 2011).
To state a quiet title claim, a plaintiff must show: (1) an interest in a specific property; (2) title to the property is affected by a claim by the defendant; and (3) the
claim, although facially valid, is invalid or unenforceable. U.S. Nat'l Bank Ass'n v. Johnson, No. 01-10-00837-CV, 2011 WL 6938507, at *3 (Tex. App. Dec. 30, 2011)
(citing Sadler v. Duvall, 815 S.W.2d 285, 293 n. 2 (Tex. App. 1991)).
In the instant case, Plaintiff successfully alleges the first element of an action to quiet title. Plaintiff maintains he is the owner of the Subject Property, which is
encumbered by a mortgage. (See FAC ¶ 3.) This appears to be sufficient to establish an interest in property for purposes of an action to quiet title. See Mortg. Elec.
Registration Sys., Inc. v. Groves, No. 14-10-00090-CV, 2011 WL 1364070, at *4 (Tex. App. Apr. 12, 2011) (holding that plaintiff's allegation that "she owns the
property by virtue of her recorded deed" was a sufficient interest in property for the purposes of a quiet title action). It is an "error" to require a party to demonstrate
"fee simple or [an] uncontestable interest to prevail in a suit to remove cloud on title or to quiet title." Katz v. Rodriguez, 563 S.W.2d 627, 630 (Tex. Civ. App. 1977).
While the Court is troubled by the fact that Plaintiff has not alleged that he has satisfied his obligations under the mortgage, this does not appear to be a requirement
under Texas law to stating a claim for quiet title.
The second element of a claim for quiet title, "whether title to the property is affected by a claim by the defendant," is adequately alleged in this case. See Johnson,
2011 WL 6938507, at *3. Because Defendant claims the right to foreclose on the Subject Property pursuant to the assignment of the Deed of Trust, this is a "cloud"
on Plaintiff's interest in the property. See Routh, 2013 WL 427393, at *4.
However, Plaintiff fails to plead sufficient facts to support the third element of quiet title—namely, that "the claim, although facially valid, is invalid or unenforceable."
See Johnson, 2011 WL 6938507, at *3. Plaintiff's claim rests on the allegation that, although Defendant appears to have a right to foreclose on the Subject Property
based on the assignment of the Deed of Trust, Defendant is in reality not authorized to foreclose for reasons not apparent on the face of the assignment. However,
as discussed above, Plaintiff lacks standing to challenge the assignment of the Deed of Trust on the ground that MERS' agent lacked authority to sign on its behalf,
and Plaintiff has not made any allegations that challenge Defendant's status as holder of the Note. Thus, Plaintiff fails to state a claim for quiet title.
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C. VIOLATIONS OF TEXAS UNIFORM COMMERCIAL CODE

Plaintiff brings a cause of action for "UCC violations," or violations of the Texas Uniform Commercial Code, codified by the Texas Legislature in the Texas Business
and Commerce Code. More specifically, Plaintiff alleges that Defendant is not the holder of the Note and "cannot prove all of the . . . elements of holder status," citing
to § 3.301, § 3.309, and § 3.418(d) of the Texas Business and Commerce Code. (FAC ¶ 14.) Plaintiff also alleges that, "[p]ursuant to § 3.203 of the Texas Business
and Commerce Code, Defendant Bank has no right to enforce the instrument due to the fraud and illegal acts of transferring the note and deed of trust." (Id. ¶ 16.)
Section 3.301 of the Texas Business and Commerce Code defines a "[p]erson entitled to enforce" an instrument as one who is "(i) the holder of the instrument, (ii) a
nonholder in possession of the instrument who has the rights of a holder, or (iii) a person not in possession of the instrument who is entitled to enforce the instrument
pursuant to Section 3.309 or 3.418(d)." Tex. Bus. & Com. Code § 3.301. Section 3.301 does not appear to provide an independent cause of action to Plaintiff.
However, even if § 3.301 does provide a cause of action, Plaintiff has not stated a claim on this ground because, as explained above, Plaintiff has not pleaded facts
to indicate the transfer of the Note to Defendant was invalid.
Additionally, although Plaintiff cites § 3.309 and § 3.418(d) of the Texas Business and Commerce Code, these provisions do not apply. Section 3.309 applies to the
enforcement of a "lost" instrument. See Tex. Bus. & Com. Code § 3.309. Plaintiff has not pleaded facts to indicate that the Note is or was "lost"; it was produced at
the hearing. Section 3.418(d) applies to an instrument that is "paid or accepted by mistake," and Plaintiff has not pleaded any facts to indicate Defendant acquired the
Note in this fashion. Plaintiff therefore fails to state a claim under § 3.309 and § 3.418(d).
Plaintiff also invokes § 3.203 of the Texas Business and Commerce Code, which states that a "transferee cannot acquire rights of a holder in due course by a
transfer, directly or indirectly, from a holder in due course if the transferee engaged in fraud or illegality affecting the instrument." Tex. Bus. & Com. Code § 3.203.
However, Plaintiff has not alleged that Defendant engaged in fraud or illegality concerning the transfer of the Note. As described above, the documents central to
Plaintiff's case suggest that Defendant became the holder of the Note by negotiation, and Plaintiff has not brought any allegations that would invalidate the transfer of
the Note. Accordingly, Plaintiff fails to state a claim under § 3.203.

D. TEXAS CIVIL PRACTICE & REMEDIES CODE § 12.002

Plaintiff alleges that Defendant violated Chapter 12 of the Texas Civil Practice and Remedies Code by filing with the Office of the Bexar County Clerk a fraudulent
assignment of the Deed of Trust. (FAC ¶ 20.) Section 12.002(a) provides:
A person may not make, present, or use a document or other record with:

(1) knowledge that the document or other record is a fraudulent court record or a fraudulent lien or claim against real or personal property or an interest in real or personal
property;

(2) intent that the document or other record be given the same legal effect as a court record or document of a court created by or established under the constitution or laws of
this state or the United States or another entity listed in Section 37.01, Penal Code, evidencing a valid lien or claim against real or personal property or an interest in real or
personal property; and

(3) intent to cause another person to suffer:

(A) physical injury;

(B) financial injury; or

(C) mental anguish or emotional distress.

Tex. Civ. Prac. & Rem. Code § 12.002(a).
Defendant argues that the assignment of the Deed of Trust is not a "lien or claim" within the meaning of § 12.002(a)(1), citing Marsh v. JPMorgan Chase Bank, N.A.,
888 F.Supp.2d 805 (W.D. Tex. 2012). In Marsh, the court analyzed whether the assignment of a deed of trust qualifies as a "lien or claim" under § 12.002. It noted
that Texas courts had not yet considered this question and proceeded to examine the legislative history of Chapter 12, ultimately concluding that the statute only
applies to fraudulent documents "purporting to create a lien or claim against real or personal property." Id. at 813 (quoting House Comm. on Criminal Jurisprudence,
Bill Analysis, Tex. H.B. 1184, 75th Leg., R.S. (1997) (emphasis added)). The court held that an assignment of a deed of trust falls outside the scope of Chapter 12
because it does not create a lien or claim, but "merely purports to transfer an existing deed of trust from one entity to another." Id.
However, this Court has held that an assignment of a deed of trust does constitute a claim against real property, relying upon Bernard v. Bank of Am., N.A., No.
04-12-00088-CV, 2013 WL 441749 (Tex. App. Feb. 6, 2013), a recently-decided Texas Court of Appeals opinion. Howard v. JPMorgan Chase, N.A., SA-12CV-00440, 2013 WL 1694659, at *12 (W.D. Tex. Apr. 18, 2013). In Bernard v. Bank of America, N.A., the court affirmed the entry of summary judgment under §
12.002(a) against homeowners who unilaterally drafted, signed, and filed a "`Substitution of Trustee" document in an attempt to prevent a bank from lawfully
foreclosing on a lien against their property. Bernard, 2013 WL 441749, at *4. In its analysis, the court assumes that the "Substitution of Trustee" document is a
"claim" against real property within the meaning of Chapter 12. See id. A "Substitution of Trustee" document, like an assignment of a deed of trust, transfers an
existing claim in property from one entity to another and does not "create" a new claim against property in the sense Marsh would require. Thus, this Court concluded
in Howard that the Marsh court's reading of § 12.002(a) is overly narrow and found that an assignment of a deed of trust does qualify as a "claim" against real
property (or against an interest in real property) under that section. Howard, 2013 WL 1694659, at *12.
Nonetheless, Plaintiff has failed to allege sufficient facts to state a cause of action under § 12.002(a). Plaintiff merely parrots the language of § 12.002(a)(3) by
stating that he suffered "financial injury" and "mental anguish or emotional distress" by the filing of the assignment. (See FAC ¶ 20.) Thus, his statements are legal
conclusions, not allegations of fact, and are therefore insufficient to state a plausible claim for relief under the Civil Practice and Remedies Code. See Twombly, 550
U.S. at 556-57 (finding that a plaintiff must do more than recite the formulaic elements of a cause of action). Moreover, as discussed above, the assignment of the
Deed of Trust is merely voidable by the two parties to the assignment—MERS and Defendant. Plaintiff has not been put in danger of having to pay his mortgage
twice or of being foreclosed upon twice by two different entities. Thus, it would be difficult for him to demonstrate any injury, financial or otherwise, stemming from the
assignment.
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E. BREACH OF CONTRACT

Plaintiff also brings a cause of action for breach of contract, alleging that the mortgage was sold by the original lender into a credit default swap and was paid by
insurance companies. (FAC ¶ 22.) Plaintiff contends that, when this occurred, he was no longer required to pay under the terms of the Note and Deed of Trust
because he is entitled to "proper credit" for payments made by the insurance companies. (Id.)
Under Texas law, "[t]he elements in a claim for breach of contract are: (1) a valid contract; (2) the plaintiff performed or tendered performance; (3) the defendant
breached the contract; and (4) the plaintiff was damaged as a result of the breach." Richter v. Wagner Oil Co., 90 S.W.3d 890, 898 (Tex. App. 2002). "A breach of
contract occurs when a party fails to perform an act that it has expressly or impliedly promised to perform." Case Corp. v. Hi-Class Bus. Sys. of Am., Inc., 184
S.W.3d 760, 769-70 (Tex. App. 2005).
Plaintiff's claim for breach of contract fails because he has not alleged that he fulfilled his obligations under the contract. See Martinez, 2013 WL 1562759, at *9.
Instead, he merely alleges that "Defendant has been paid in part" by multiple insurance policies. (FAC ¶ 22.) Plaintiff does not allege that these payments would have
been sufficient to constitute performance of the contract. "It is a well established rule that a party to a contract who is himself in default cannot maintain a suit for its
breach." Dobbins v. Redden, 785 S.W.2d 377, 378 (Tex. 1990) (internal quotation marks omitted). Thus, Plaintiff fails to state a claim for breach of contract.

F. DECLARATORY JUDGMENT

Plaintiff seeks a declaratory judgment pursuant to Chapter 37 of the Texas Civil Practice and Remedies Code finding, among other things, that Defendant is not "the
valid proper assignee of the Note and Deed of Trust." (FAC ¶ 13.) The Fifth Circuit has held that the Texas Declaratory Judgment Act is a procedural rule that does
not apply in federal court. See Utica Lloyd's of Tex. v. Mitchell, 138 F.3d 208, 210 (5th Cir. 1998). Plaintiff therefore fails to state a claim for relief on this ground.
However, even if Plaintiff had brought his claims under the Federal Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202, his claims would fare no better. To be entitled
to declaratory relief under the Federal Declaratory Judgment Act, a plaintiff must allege facts demonstrating that there exists "a substantial and continuing controversy
between the two adverse parties." Bauer v. Texas, 341 F.3d 352, 358 (5th Cir. 2003). The Act does not create substantive rights; it is merely a procedural device
that enhances the remedies available to plaintiffs in federal court. Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667, 671-72 (1950); Appling Cnty. v. Mun. Elec.
Auth. of Georgia, 621 F.2d 1301, 1303 (5th Cir. 1980).
As described in detail above, Plaintiff has not pleaded facts to indicate that there is a "substantial and continuing controversy" as to whether Defendant holds the
Note. Because plaintiff fails to bring any viable causes of action, the Court finds plaintiff's request for declaratory relief should be dismissed. See Marsh, 888 F. Supp.
2d at 815 (citation omitted).

G. INJUNCTIVE RELIEF

Plaintiff's request for a preliminary injunction also fails. Plaintiff may not seek a preliminary injunction in a complaint. Pursuant to Local Rule CV-65, "[a]n application for
a temporary restraining order or preliminary injunction shall be made in an instrument separate from the complaint." Moreover, to obtain a preliminary injunction, a
plaintiff must demonstrate, among other things, a likelihood of success on the merits of his or her claim. See Harris Cnty. v. CarMax Auto Superstores, Inc., 177 F.3d
306, 312 (5th Cir. 1999). Because Plaintiff has not pleaded a single viable cause of action, he cannot make this showing and his request for injunctive relief fails. See
Pajooh v. Harmon, 82 F. App'x 898, 899 (5th Cir. 2003) (affirming the district court's denial of injunctive relief when plaintiff failed to state a claim).

III. MOTION TO AMEND

Plaintiff seeks leave to file a proposed Second Amended Complaint. (Doc. # 17.) The deadline set in the Scheduling Order for Plaintiff to seek leave to amend was
January 4, 2013. (See doc. # 15.) Plaintiff timely sought leave to amend because he filed his motion on October 19, 2012. In his motion, Plaintiff states that he seeks
to cure "erroneous references made in the first amended complaint" and leave to amend "because Defendant has filed a Rule 12(b)(6) motion challenging the
sufficiency of [] Plaintiff's Pleadings." (Doc. # 17 ¶¶ 3-4.)
"Under Rule 15(a), `leave to amend shall be freely given when justice so requires,' and should be granted absent some justification for refusal." Willard v. Humana
Health Plan of Tex. Inc., 336 F.3d 375, 386 (5th Cir. 2003) (quoting Foman v. Davis, 371 U.S. 178, 182 (1962)). A court may deny a motion for leave to amend for
reasons such as "undue delay, bad faith or dilatory motive on the part of the movant, repeated failure to cure deficiencies by amendments previously allowed, undue
prejudice to the opposing party by virtue of allowance of the amendment, [or] futility of amendment." Foman, 371 U.S. at 182 (emphasis added).
The proposed Second Amended Complaint is virtually identical to the First Amended Complaint; the only changes appear to be the correction of a few typographical
errors. Plaintiff conceded this was the case at the hearing. Thus, because the proposed Second Amended Complaint does not raise any new factual allegations that
would cure the deficiencies of the First Amended Complaint, it also fails to state a claim upon which relief can be granted. To allow amendment would be futile.
Moreover, the fact that Plaintiff did not make any material changes to the amended complaint leaves the Court with the inescapable impression that Defendant filed
his Motion for Leave of Court to Amend for the sole purpose of delay. The Court also notes that Defendant has already been allowed to amend his pleadings once,
following Defendant's first Motion to Dismiss. (See docs. ## 4, 9, 11.) To allow further amendment would cause undue delay and prejudice Defendant, who has
already brought two separate motions to dismiss.

CONCLUSION

For the reasons stated above, the Court GRANTS Defendant's Motion to Dismiss Plaintiff's First Amended Complaint (doc. # 16) and DENIES Plaintiff's Motion for
Leave of Court to Amend Pleadings (doc. # 17). This action is DISMISSED WITH PREJUDICE.
IT IS SO ORDERED.

FOOTNOTES

1. In its Motion to Dismiss, Defendant submitted copies of (1) the Note (indorsed in blank), (2) the September 5, 2007 Deed of Trust, and (3) the February 16, 2012
assignment of the Deed of Trust. (See doc. # 11.) Plaintiff also included these same documents in its Response to Defendant's Motion to Dismiss Plaintiff's First
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Amended Complaint. (See doc. # 18.) The Supreme Court has held that in deciding a motion to dismiss, a court may consider documents incorporated into the
complaint by reference. Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007). By attaching documents to a motion to dismiss that are referred to in
a plaintiff's complaint and that are central to his or her claim, "the defendant merely assists the plaintiff in establishing the basis of the suit, and the court in making the
elementary determination of whether a claim has been stated." Collins v. Morgan Stanley Dean Witter, 224 F.3d 496, 499 (5th Cir. 2000). In this case, the Note, the
Deed of Trust, and the assignment are all central to Plaintiff's claims and are properly considered by this Court.
2. Although Defendant invokes Rule 12(b)(1) in its Motion to Dismiss, Defendant appears to challenge Plaintiff's prudential standing. The Fifth Circuit has explained
that issues regarding Article III standing are properly addressed under Rule 12(b)(1), whereas prudential or statutory standing issues are addressed under Rule
12(b)(6). Harold H. Huggins Realty, Inc. v. FNC, Inc., 634 F.3d 787, 795 n.2 (5th Cir. 2011).
3. A "book entry system" is defined as "a national book entry system for registering a beneficial interest in a security instrument that acts as a nominee for the
grantee, beneficiary, owner, or holder of the security instrument and its successors and assigns." Tex. Prop. Code § 51.0001(1).
4. The Note was originally indorsed to Countrywide Home Loans, Inc., which then indorsed the Note in blank. (See Doc. # 16, Ex. A.)
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KLINGENSMITH, J.
Sonia J. Sanchez and Hector L. Sanchez (“appellants”) appeal the trial
court’s final judgment of foreclosure in favor of Suntrust Bank (“appellee”).
They argue that the trial court abused its discretion by admitting certain
documents into evidence under the business records exception. These
documents include: a screenshot of a computerized record keeping
system; the payment history; two default letters; the collection notes; and
a payoff calculation. We agree with appellants and reverse.
Appellants executed a promissory note and mortgage with Suntrust
Mortgage LLC (“Suntrust Mortgage”), a wholly owned subsidiary of
appellee and the servicer of appellants’ loan, in June 2006. In January
2010 appellee filed its initial complaint, but failed to attach the note.
Later, in May 2010, appellee filed the original note which contained an
undated, blank endorsement from Suntrust Mortgage.
At trial, appellee called an employee of Suntrust Mortgage to testify on
various matters. During his testimony, he was also asked to authenticate

several documents intended for admission into evidence as business
records. He explained that his job required him to review appellee’s
foreclosure files and internal systems, and that he typically reviewed the
note, mortgage, breach letter, and payment history before attending trial.
He also testified that he was familiar with three separate record keeping
systems utilized by both Suntrust Mortgage and appellee.
The note in this case contained a blank endorsement, and the witness
explained that he knew the blank endorsement was placed on the note
prior to the filing of the initial complaint because it was appellee’s policy
to endorse notes upon receiving them after execution. Reading from the
screenshot, which he stated was taken from “the system . . . used by our
vault people to keep track of any original documents,” he testified that the
note was endorsed in blank three days after the promissory note and
mortgage were executed, and over three years before suit was filed.
The trial court admitted the screenshot under the business records
exception, over appellants’ objection claiming lack of foundation and
hearsay. Subsequently, appellee also successfully moved the payment
history, default letters, collection notes, and payoff calculation into
evidence on the same grounds, over appellants’ same objections.
As we have held in the past:
The business records exception, found in section 90.803(6),
Florida Statutes (2013), allows a party to introduce evidence
that would normally be inadmissible hearsay if:
(1) the record was made at or near the time of the event;
(2) was made by or from information transmitted by a
person with knowledge; (3) was kept in the ordinary
course of a regularly conducted business activity; and
(4) that it was a regular practice of that business to
make such a record.
Peuguero v. Bank of Am., N.A., 169 So. 3d 1198, 1201 (Fla. 4th DCA 2015)
(quoting Yisrael v. State, 993 So. 2d 952, 956 (Fla. 2008)).
In this case, counsel for appellee did not question the witness as to
whether each exhibit was “made at or near the time of the event” that it
described. Id. (quoting Yisrael, 993 So. 2d at 956). Because this element
was not established, admitting appellee’s documents into evidence under
the business records exception was error.
2

Additionally, it does not appear that appellee’s witness was qualified to
lay the proper foundation for the introduction of the screenshot.
Regarding who is qualified to testify for the purpose of authenticating
business records, we have stated:
[T]he the fact that a witness employed all the “magic words” of
the exception does not necessarily mean that the document is
admissible as a business record. Yang v. Sebastian Lakes
Condo. Ass’n, 123 So. 3d 617, 621–22 (Fla. 4th DCA 2013).
To lay a foundation for the admission of a business record,
it is not necessary for the proponent of the evidence to call the
person who actually prepared the business records. Cooper
v. State, 45 So. 3d 490, 492 (Fla. 4th DCA 2010). “The records
custodian or any qualified witness who has the necessary
knowledge to testify as to how the record was made can lay
the necessary foundation.” Twilegar v. State, 42 So. 3d 177,
199 (Fla. 2010) (quoting Forester v. Norman Roger, Jewell &
Brooks Int’l, Inc., 610 So. 2d 1369, 1373 (Fla. 1st DCA 1992)).
Stated another way, “the witness just need be well enough
acquainted with the activity to provide testimony.” Cayea v.
CitiMortgage, Inc., 138 So. 3d 1214, 1217 (Fla. 4th DCA 2014).
“To the extent the individual making the record does not have
personal knowledge of the information contained therein, the
second prong of the predicate requires the information to have
been supplied by an individual who does have personal
knowledge of the information and who was acting in the
course of a regularly conducted business activity.” Brooks v.
State, 918 So. 2d 181, 193 (Fla. 2005), receded from on other
grounds by State v. Sturdivant, 94 So. 3d 434 (Fla. 2012).
Landmark Am. Ins. Co. v. Pin-Pon Corp., 155 So. 3d 432, 441 (Fla. 4th DCA
2015).
In the context of a foreclosure action, a representative of a loan servicer
testifying at trial is not required to have personal knowledge of the
documents being authenticated, but must be familiar with and have
knowledge of how the “company’s data [is] produced.” Glarum v. LaSalle
Nat’l Ass’n, 83 So. 3d 780, 783 (Fla 4th DCA 2011); see also Cayea, 138
So. 3d at 1217 (“Printouts of data prepared for trial may be admitted under
the business records exception even if the printouts themselves are not
kept in the ordinary course of business so long as a qualified witness
testifies as to the manner of preparation, reliability, and
trustworthiness.”). If a representative of a servicing agent testifying at trial
3

knows “how the data was produced,” and is “familiar with the bank’s
record-keeping system and ha[s] knowledge of how the data was uploaded
into the system,” the business records exception is satisfied. Weisenberg
v. Deutsche Bank Nat’l Trust Co., 89 So. 3d 1111, 1112-13 (Fla. 4th DCA
2012).
Although the witness had seen screenshots like the one entered into
evidence before, he did not know anything about the process by which they
were created, and admitted that the screenshot was not generated by any
of the three servicing systems he was acquainted with. Finally, he stated
that he believed the screenshot accurately reflected the date the
endorsement was placed on the note based entirely upon a conversation
he had with another employee he could identify only by first name. On
these facts it cannot be said that this witness had sufficient knowledge to
lay the foundation for the admission of the screenshot into evidence under
the business records exception. See Ensler v. Aurora Loan Servs., No.
4D14-351, 2015 WL 6496304, at *2 (Fla. 4th DCA Oct. 28, 2015) (stating
that a “‘witness’s general testimony that a prior note holder follows a
standard record-keeping practice, without discussing details to show
compliance with section 90.803(6), is not enough to establish a foundation
for the business records exception.’” (quoting Holt v. Calchas, LLC, 155 So.
3d 499, 505 (Fla. 4th DCA 2015))).
Even if the screenshot had been properly admitted into evidence under
the business records exception, this would have established only Suntrust
Mortgage’s standing to foreclose, not appellee’s standing to bring this
action. Although the witness provided testimony that Suntrust Mortgage
placed the blank endorsement on the note before appellee filed suit, he did
not state when appellee, the foreclosing party that actually filed the initial
complaint, came into possession of the note.
“[P]ossession of the original note, indorsed in blank, [is] sufficient under
Florida’s Uniform Commercial Code to establish that [a party is] the lawful
holder of the note, entitled to enforce its terms.” Riggs v. Aurora Loan
Servs., LLC, 36 So. 3d 932, 933 (Fla. 4th DCA 2010). We have repeatedly
held that a party attempting to prove standing based upon possession of
a note reflecting an undated, blank endorsement must prove that it had
possession of the instrument at the time the initial complaint was filed.
See, e.g., Snyder v. JP Morgan Chase Bank, Nat’l Ass’n, 169 So. 3d 1270,
1273 (Fla. 4th DCA 2015) (stating that where note contained an undated,
blank endorsement, “the plaintiff seeking to foreclose on a note must be in
possession of the note prior to institution of the suit, whether as the holder
or having the rights of the holder”). A failure to provide sufficient proof of
standing warrants reversal. See, e.g., Peoples v. Sami II Trust 2006-AR6,
4

No. 4D14-2757, 2015 WL 5948218, at *2 (Fla. 4th DCA Oct. 14, 2015)
(reversing and remanding case for entry of final judgment in favor of
borrower where appellee failed to establish standing to foreclose); Synder,
169 So. 3d at 1274 (reversing and remanding where lender “did not prove
that it had possession of the note when it filed suit, and in fact showed
that it did not have possession”); Lloyd v. Bank of N.Y. Mellon, 160 So. 3d
513, 515-16 (Fla. 4th DCA 2015) (reversing and remanding case for “entry
of a judgment in favor of the Defendants” where bank’s standing to
foreclose was not supported by competent substantial evidence).
Even though appellee’s witness claimed that Suntrust Mortgage was a
wholly owned subsidiary of appellee, the fact that a subsidiary may have
standing to foreclose does not automatically establish that its parent
company also has standing, absent evidence more substantial than a
witness’ testimony regarding the existence of a parent-subsidiary
relationship. As we recently noted:
The original lender under the note and mortgage was
Chase Bank, USA, N.A. There was no evidence that the note
and mortgage were ever transferred from Chase Bank to
JPMorgan Chase. Although there was testimony at trial that
Chase Bank is a wholly owned subsidiary of JPMorgan Chase,
“[a] parent corporation and its wholly-owned subsidiary are
separate and distinct legal entities. . . . As a separate legal
entity, a parent corporation . . . cannot exercise the rights of
its subsidiary.” Am. Int’l Group, Inc. v. Cornerstone Bus., Inc.,
872 So. 2d 333, 336 (Fla. 2d DCA 2004); see also Federated
Title Insurers, Inc. v. Ward, 538 So. 2d 890, 891 (Fla. 4th DCA
1989). Thus, ownership of the note by subsidiary Chase Bank
does not give parent corporation JPMorgan Chase the right to
enforce the note, absent evidence that JPMorgan Chase
acquired such a right through, for example, a purchase or
servicing agreement.
JPMorgan Chase argues that it did acquire servicing rights
over the loan prior to the filing of the complaint, relying on a
notice of servicing transfer filed in the court file. This
document is not competent evidence, however, because it was
never authenticated and admitted into evidence at trial.
Wright v. JPMorgan Chase Bank, N.A., 169 So. 3d 251, 251-52 (Fla. 4th
DCA 2015).

5

In this case appellee failed to lay a sufficient foundation for the
admission of its records into evidence under the business records
exception. Moreover, even if appellee had done so, the witness was not
qualified to lay the necessary foundation for admitting the screenshot into
evidence because he was not familiar with the system that generated that
document. Because this erroneously admitted evidence was necessary for
appellee to prove not only its standing to foreclose, but also the
outstanding balance on the loan and its compliance with the conditions
precedent to foreclosure as outlined in the mortgage, the final judgment
must be reversed for entry of judgment in favor of appellants.
Reversed and Remanded.
STEVENSON and LEVINE, JJ., concur.
*

*

*

Not final until disposition of timely filed motion for rehearing.
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Unpublished Winning Cases
Patton v. Diemer, 35 Ohio St. 3d 68; 518 N.E.2d 941; 1988). A judgment rendered by a court
lacking subject matter jurisdiction is void ab initio. Consequently, the authority to vacate a void
judgment is not derived from Ohio R. Civ. P. 60(B), but rather constitutes an inherent power
possessed by Ohio courts. I see no evidence to the contrary that this would apply to ALL courts.
“A party lacks standing to invoke the jurisdiction of a court unless he has, in an individual or a
representative capacity, some real interest in the subject matter of the action. Lebanon
Correctional Institution v. Court of Common Pleas 35 Ohio St.2d 176 (1973).
“A party lacks standing to invoke the jurisdiction of a court unless he has, in an individual or a
representative capacity, some real interest in the subject matter of an action.” Wells Fargo Bank,
v. Byrd, 178 Ohio App.3d 285, 2008-Ohio-4603, 897 N.E.2d 722 (2008). It went on to hold, ” If
plaintiff has offered no evidence that it owned the note and mortgage when the complaint was
filed, it would not be entitled to judgment as a matter of law.”
(The following court case was unpublished and hidden from the public) Wells Fargo, Litton Loan
v. Farmer, 867 N.Y.S.2d 21 (2008). “Wells Fargo does not own the mortgage loan…

Therefore, the… matter is dismissed with prejudice.”
(The following court case was unpublished and hidden from the public) Wells Fargo v. Reyes,
867 N.Y.S.2d 21 (2008). Dismissed with prejudice, Fraud on Court & Sanctions. Wells Fargo
never owned the Mortgage.
(The following court case was unpublished and hidden from the public) Deutsche Bank v.
Peabody, 866 N.Y.S.2d 91 (2008). EquiFirst, when making the loan, violated Regulation Z of the
Federal Truth in Lending Act 15 USC §1601 and the Fair Debt Collections Practices Act 15 USC
§1692; "intentionally created fraud in the factum" and withheld from plaintiff… "vital
information concerning said debt and all of the matrix involved in making the loan".
(The following court case was unpublished and hidden from the public) Indymac Bank v. Boyd,
880 N.Y.S.2d 224 (2009). To establish a prima facie case in an action to foreclose a mortgage,
the plaintiff must establish the existence of the mortgage and the mortgage note. It is the law's
policy to allow only an aggrieved person to bring a lawsuit . . . A want of "standing to

sue," in other words, is just another way of saying that this particular plaintiff is not
involved in a genuine controversy, and a simple syllogism takes us from there to a
"jurisdictional" dismissal:
(The following court case was unpublished and hidden from the public) Deutsche Bank National
Trust Co v.Torres, NY Slip Op 51471U (2009). That "the dead cannot be sued" is a well
established principle of the jurisprudence of this state plaintiff's second cause of action for
declaratory relief is denied. To be entitled to a default judgment, the movant must establish,
among other things, the existence of facts which give rise to viable claims against the defaulting
defendants. “The doctrine of ultra vires is a most powerful weapon to keep private corporations
within their legitimate spheres and punish them for violations of their corporate charters, and it
probably is not invoked too often… “ Zinc Carbonate Co. v. First National Bank, 103 Wis. 125,

79 NW 229 (1899). Also see: American Express Co. v. Citizens State Bank, 181 Wis. 172, 194
NW 427 (1923).
(The following court case was unpublished and hidden from the public) Indymac Bank v.
Bethley, 880 N.Y.S.2d 873 (2009). The Court is concerned that there may be fraud on the part of
plaintiff or at least malfeasance Plaintiff INDYMAC (Deutsche) and must have "standing" to
bring this action.
(The following court case was unpublished and hidden from the public) Wells Fargo v. Reyes,
867 N.Y.S.2d 21 (2008). Case dismissed with prejudice, fraud on the Court and Sanctions
because Wells Fargo never owned the Mortgage.
(The following court case was unpublished and hidden from the public) Wells Fargo, Litton Loan
v. Farmer, 867 N.Y.S.2d 21 (2008). Wells Fargo does not own the mortgage loan. "Indeed, no
more than (affidavits) is necessary to make the prima facie case." United States v. Kis, 658 F.2d,
526 (7th Cir. 1981).
(The following court case was unpublished and hidden from the public) Indymac Bank v.
Bethley, 880 N.Y.S.2d 873 (2009). The Court is concerned that there may be fraud on the part of
plaintiff or at least malfeasance Plaintiff INDYMAC (Deutsche) and must have "standing" to
bring this action.
Lawyer responsible for false debt collection claim Fair Debt Collection Practices Act, 15
USCS §§ 1692-1692o, Heintz v. Jenkins, 514 U.S. 291; 115 S. Ct. 1489, 131 L. Ed. 2d 395
(1995). and FDCPA Title 15 U.S.C. sub section 1692.
In determining whether the plaintiffs come before this Court with clean hands, the primary factor
to be considered is whether the plaintiffs sought to mislead or deceive the other party, not
whether that party relied upon plaintiffs' misrepresentations. Stachnik v. Winkel, 394 Mich. 375,
387; 230 N.W.2d 529, 534 (1975).
"Indeed, no more than (affidavits) is necessary to make the prima facie case." United States v.
Kis, 658 F.2d, 526 (7th Cir. 1981). Cert Denied, 50 U.S. L.W. 2169; S. Ct. March 22, (1982).
“Silence can only be equated with fraud where there is a legal or moral duty to speak or when an
inquiry left unanswered would be intentionally misleading.” U.S. v. Tweel, 550 F.2d 297 (1977).
“If any part of the consideration for a promise be illegal, or if there are several considerations for
an un-severable promise one of which is illegal, the promise, whether written or oral, is wholly
void, as it is impossible to say what part or which one of the considerations induced the promise.”
Menominee River Co. v. Augustus Spies L & C Co., 147 Wis. 559 at p. 572; 132 NW 1118
(1912).
Federal Rule of Civil Procedure 17(a)(1) which requires that “[a]n action must be prosecuted in
the name of the real party in interest.” See also, In re Jacobson, 402 B.R. 359, 365-66 (Bankr.
W.D. Wash. 2009); In re Hwang, 396 B.R. 757, 766-67 (Bankr. C.D. Cal. 2008).

Mortgage Electronic Registration Systems, Inc. v. Chong, 824 N.Y.S.2d 764 (2006). MERS did
not have standing as a real party in interest under the Rules to file the motion… The declaration

also failed to assert that MERS, FMC Capital LLC or Homecomings Financial, LLC held the
Note.
Landmark National Bank v. Kesler, 289 Kan. 528, 216 P.3d 158 (2009). “Kan. Stat. Ann. § 60260(b) allows relief from a judgment based on mistake, inadvertence, surprise, or excusable
neglect; newly discovered evidence that could not have been timely discovered with due
diligence; fraud or misrepresentation; a void judgment; a judgment that has been satisfied,
released, discharged, or is no longer equitable; or any other reason justifying relief from the
operation of the judgment. The relationship that the registry had to the bank was more akin to that
of a straw man than to a party possessing all the rights given a buyer.” Also In September of
2008, A California Judge ruling against MERS concluded, “There is no evidence before the court
as to who is the present owner of the Note. The holder of the Note must join in the motion.”
LaSalle Bank v. Ahearn, 875 N.Y.S.2d 595 (2009). Dismissed with prejudice. Lack of standing.

Novastar Mortgage, Inc v. Snyder 3:07CV480 (2008). Plaintiff has the burden of establishing its
standing. It has failed to do so.
DLJ Capital, Inc. v. Parsons, CASE NO. 07-MA-17 (2008). A genuine issue of material fact

existed as to whether or not appellee was the real party in interest as there was no
evidence on the record of an assignment. Reversed for lack of standing.
Everhome Mortgage Company v. Rowland, No. 07AP-615 (Ohio 2008). Mortgagee was not the

real party in interest pursuant to Rule 17(a). Lack of standing.
In Lambert v. Firstar Bank, 83 Ark. App. 259, 127 S.W. 3d 523 (2003), complying with the
Statutory Foreclosure Act does not insulate a financial institution from liability and does not
prevent a party from timely asserting any claims or defenses it may have concerning a mortgage
foreclosure A.C.A. §18-50-116(d)(2) and violates honest services Title 18 Fraud. Notice to credit
reporting agencies of overdue payments/foreclosure on a fraudulent debt is defamation of
character and a whole separate fraud.
A Court of Appeals does not consider assertions of error that are unsupported by convincing legal
authority or argument, unless it is apparent without further research that the argument is well
taken. FRAUD is a point well taken! Lambert Supra.
No lawful consideration tendered by Original Lender and/or Subsequent Mortgage and/or
Servicing Company to support the alleged debt. “A lawful consideration must exist and be
tendered to support the Note” and demand under TILA full disclosure of any such consideration.
Anheuser-Busch Brewing Company v. Emma Mason, 44 Minn. 318, 46 N.W. 558 (1890).
"It has been settled beyond controversy that a national bank, under Federal law, being limited in
its power and capacity, cannot lend its credit by nor guarantee the debt of another. All such
contracts being entered into by its officers are ultra vires and not binding upon the corporation."
It is unlawful for banks to loan their deposits. Howard & Foster Co. vs. Citizens National Bank,
133 S.C. 202, 130 S.E. 758 (1926),
"Neither, as included in its powers not incidental to them, is it a part of a bank's business to lend
its credit. If a bank could lend its credit as well as its money, it might, if it received compensation

and was careful to put its name only to solid paper, make a great deal more than any lawful
interest on its money would amount to. If not careful, the power would be the mother of panics . .
. Indeed, lending credit is the exact opposite of lending money, which is the real business of a
bank, for while the latter creates a liability in favor of the bank, the former gives rise to a liability
of the bank to another. I Morse. Banks and Banking 5th Ed. Sec 65; Magee, Banks and Banking,
3rd Ed. Sec 248." American Express Co. v. Citizens State Bank, 181 Wis. 172, 194 NW 427
(1923). I demand under TILA full disclosure and proof to the contrary.
UCC § 2-106(4) "Cancellation" occurs when either party puts an end to the contract for breach
by the other and its effect is the same as that of "termination" except that the canceling party also
retains any remedy for breach of the whole contract or any unperformed balance.
"There is no doubt but what the law is that a national bank cannot lend its credit or become an
accommodation endorser." National Bank of Commerce v. Atkinson, 55 F. 465; (1893).
National Banks and/or subsidiary Mortgage companies cannot retain the note, “Among the assets
of the state bank were two notes, secured by mortgage, which could not be transferred to the new
bank as assets under the National Banking Laws. National Bank Act, Sect 28 & 56” National
Bank of Commerce v. Atkinson, 8 Kan. App. 30, 54 P. 8 (1898).
"A bank can lend its money, but not its credit." First Nat'l Bank of Tallapoosa v. Monroe, 135 Ga
614, 69 S.E. 1123 (1911).
It is not necessary for rescission of a contract that the party making the misrepresentation should
have known that it was false, but recovery is allowed even though misrepresentation is innocently
made, because it would be unjust to allow one who made false representations, even innocently,
to retain the fruits of a bargain induced by such representations.” Whipp v. Iverson, 43 Wis. 2d
166, 168 N.W.2d 201 (1969).
“A bank is not the holder in due course upon merely crediting the depositors account.” Bankers
Trust v. Nagler, 23 A.D.2d 645, 257 N.Y.S.2d 298 (1965).
"Any conduct capable of being turned into a statement of fact is representation. There is no
distinction between misrepresentations effected by words and misrepresentations effected by
other acts." (The seller or lender) “He is liable, not upon any idea of benefit to himself, but
because of his wrongful act and the consequent injury to the other party.” Leonard v. Springer,
197 Ill 532. 64 NE 299 (1902).
“If any part of the consideration for a promise be illegal, or if there are several considerations for
an un-severable promise one of which is illegal, the promise, whether written or oral, is wholly
void, as it is impossible to say what part or which one of the considerations induced the promise.”
Menominee River Co. v. Augustus Spies L & C Co.,147 Wis. 559 at p. 572; 132 NW 1118 (1912).
“The contract is void if it is only in part connected with the illegal transaction and the promise
single or entire.” Guardian Agency v. Guardian Mut. Savings Bank, 227 Wis. 550, 279 NW 79
(1938).
“It is not necessary for rescission of a contract that the party making the misrepresentation should
have known that it was false, but recovery is allowed even though misrepresentation is innocently
made, because it would be unjust to allow one who made false representations, even innocently,

to retain the fruits of a bargain induced by such representations.” Whipp v. Iverson, 43 Wis.2d
166, 279 N.W. 79 (1938).
In a Debtor's RICO action against its creditor, alleging that the creditor had collected an unlawful
debt, an interest rate (where all loan charges were added together) that exceeded, in the language
of the RICO Statute, "twice the enforceable rate." The Court found no reason to impose a
requirement that the Plaintiff show that the Defendant had been convicted of collecting an
unlawful debt, running a "loan sharking" operation. The debt included the fact that exaction of a
usurious interest rate rendered the debt unlawful and that is all that is necessary to support the
Civil RICO action. Durante Bros. & Sons, Inc. v. Flushing Nat 'l Bank, 755 F.2d 239 (1985).
Cert. denied, 473 U.S. 906 (1985).
The Supreme Court found that the Plaintiff in a civil RICO action need establish only a criminal
"violation" and not a criminal conviction. Further, the Court held that the Defendant need only
have caused harm to the Plaintiff by the commission of a predicate offense in such a way as to
constitute a "pattern of Racketeering activity." That is, the Plaintiff need not demonstrate that the
Defendant is an organized crime figure, a mobster in the popular sense, or that the Plaintiff has
suffered some type of special Racketeering injury; all that the Plaintiff must show is what the
Statute specifically requires. The RICO Statute and the civil remedies for its violation are to be
liberally construed to affect the congressional purpose as broadly formulated in the Statute.
Sedima, SPRL v. Imrex Co., 473 U.S. 479, 105 S. Ct. 3275, 87 L. Ed. 2d 346 (1985).
A violation such as not responding to the TILA rescission letter, no matter how technical, it has
no discretion with respect to liability. Holding that creditor failed to make material
disclosures in connection with loan. Title 15 USCS §1605(c) Wright v. Mid-Penn Consumer
Discount Co., 133 B.R. 704 (Pa. 1991).
Moore v. Mid-Penn Consumer Discount Co., Civil Action No. 90-6452 U.S. Dist. LEXIS 10324
(Pa. 1991). The court held that, under TILA's Regulation Z, 12 CFR §226.4 (a), a lender

had to expressly notify a borrower that he had a choice of insurer.
Marshall v. Security State Bank of Hamilton, 121 B.R. 814 (Ill. 1990) violation of Federal

Truth in Lending 15 USCS §1638(a)(9), and Regulation Z. The bank took a security
interest in the vehicle without disclosing the security interest.
Steinbrecher v. Mid-Penn Consumer Discount Co., 110 B.R. 155 (Pa. 1990). Mid-Penn violated

TILA by not including in a finance charge the debtors' purchase of fire insurance on their
home. The purchase of such insurance was a condition imposed by the company. The
cost of the insurance was added to the amount financed and not to the finance charge.
Nichols v. Mid-Penn Consumer Discount Co., 1989 WL 46682 (Pa. 1989). Mid-Penn
misinformed Nichols in the Notice of Right to Cancel Mortgage.
McElvany v. Household Finance Realty Corp., 98 B.R. 237 (Pa. 1989). debtor filed an
application to remove the mortgage foreclosure proceedings to the United States District Court
pursuant to 28 USCS §1409. It is strict liability in the sense that absolute compliance is required
and even technical violations will form the basis for liability. Lauletta v. Valley Buick Inc., 421 F.
Supp. 1036 at 1040 (Pa. 1976).

Johnson-Allen v. Lomas and Nettleton Co., 67 B.R. 968 (Pa. 1986). Violation of Truth-in-

Lending Act requirements, 15 USCS §1638(a)(10), required mortgagee to provide a
statement containing a description of any security interest held or to be retained or
acquired. Failure to disclose.
Cervantes v. General Electric Mortgage Co., 67 B.R. 816 (Pa. 1986). creditor failed to meet

disclosure requirements under the Truth in Lending Act, 15 U.S.C.S. § 1601-1667c and
Regulation Z of the Federal Reserve Board, 12 CFR §226.1
McCausland v. GMAC Mortgage Co., 63 B.R. 665, (Pa. 1986). GMAC failed to provide
information which must be disclosed as defined in the TILA and Regulation Z, 12 CFR §226.1
Perry v. Federal National Mortgage Corp., 59 B.R. 947 (Pa. 1986) the disclosure statement
was deficient under the Truth In Lending Act, 15 U.S.C.S. § 1638(a)(9). Defendant

Mortgage Co. failed to reveal clearly what security interest was retained.
Schultz v. Central Mortgage Co., 58 B.R. 945 (Pa. 1986). The court determined creditor

mortgagor violated the Truth In Lending Act, 15 U.S.C.S. § 1638(a)(3), by its failure to
include the cost of mortgage insurance in calculating the finance charge. The court found
creditor failed to meet any of the conditions for excluding such costs and was liable for
twice the amount of the true finance charge.
Solis v. Fidelity Consumer Discount Co., 58 B.R. 983 (Pa. 1986). Any misgivings creditors may
have about the technical nature of the requirements should be addressed to Congress or the
Federal Reserve Board, not the courts. Disclosure requirements for credit sales are governed by
15 U.S.C.S. § 1638 12 CFR § 226.8(b), (c). Disclosure requirements for consumer loans are
governed by 15 U.S.C.S. § 1639 12 CFR § 226.8(b), (d). A violator of the disclosure
requirements is held to a standard of strict liability. Therefore, a plaintiff need not show that the
creditor in fact deceived him by making substandard disclosures. Since Transworld Systems Inc.
have not cancelled the security interest and return all monies paid by Ms. Sherrie I. LaForce
within the 20 days of receipt of the letter of rescission of October 7, 2009, the lenders named
above are responsible for actual and statutory damages pursuant to 15 U.S.C. 1640(a).
Lewis v. Dodge, 620 F.Supp. 135, 138 (D. Conn. 1985);
Porter v. Mid-Penn Consumer Discount Co., 961 F.2d 1066 (3rd Cir. 1992). Porter filed an
adversary proceeding against appellant under 15 U.S.C. §1635, for failure to honor her

request to rescind a loan secured by a mortgage on her home.
Rowland v. Magna Millikin Bank of Decatur, N.A., 812 F.Supp. 875 (1992) Even technical
violations will form the basis for liability. The mortgagors had a right to rescind the contract
in accordance with 15 U.S.C. §1635(c).
New Maine Nat. Bank v. Gendron, 780 F.Supp. 52 (1992). The court held that defendants were

entitled to rescind loan under strict liability terms of TILA because plaintiff violated
TILA's provisions.

Dixon v. S & S Loan Service of Waycross, Inc., 754 F.Supp. 1567 (1990); TILA is a remedial
statute, and, hence, is liberally construed in favor of borrowers. The remedial objectives of TILA
are achieved by imposing a system of strict liability in favor of consumers when mandated
disclosures have not been made. Thus, liability will flow from even minute deviations from the
requirements of the statute and the regulations promulgated under it.
Woolfolk v. Van Ru Credit Corp., 783 F.Supp. 724 (1990) There was no dispute as to the

material facts that established that the debt collector violated the FDCPA. The court
granted the debtors' motion for summary judgment and held that (1) under 15 U.S.C.
§1692(e), a debt collector could not use any false, deceptive, or misleading representation
or means in connection with the collection of any debt; Unfair Debt Collection Practices
Act.
Jenkins v. Landmark Mortg. Corp. of Virginia, 696 F.Supp. 1089 (W.D. Va. 1988). Plaintiff was
also misinformed regarding the effects of a rescission. The pertinent regulation states that "when
a consumer rescinds a transaction, the security interest giving rise to the right of rescission
becomes void and the consumer shall not be liable for any amount, including any finance charge."
12 CFR §226.23(d) (1)..
Laubach v. Fidelity Consumer Discount Co., 686 F.Supp. 504 (E.D. Pa. 1988). monetary
damages for the plaintiffs pursuant to the Racketeer Influenced and Corrupt Organization Act, 18
USC §1961. (Count I); the Truth-in-Lending Act, 15 USC §1601.
Searles v. Clarion Mortg. Co., 1987 WL 61932 (E.D. Pa. 1987); Liability will flow from even
minute deviations from requirements of the statute and Regulation Z. failure to accurately
disclose the property in which a security interest was taken in connection with a consumer credit
transaction involving the purchase of residential real estate in violation of 15 USCs §1638(a)(9).
and 12 CFR §226.18(m).
Dixon v. S & S Loan Service of Waycross, Inc., 754 F.Supp. 1567, 1570 (S.D. Ga. 1990).
Congress's purpose in passing the Truth in Lending Act (TILA), 15 USCs §1601(a). was to assure
a meaningful disclosure of credit terms so that the consumer will be able to compare more readily
the various credit terms available to him. 15 USCs §1601(a). TILA is a remedial statute, and,
hence, is liberally construed in favor of borrowers.;
Shroder v. Suburban Coastal Corp., 729 F.2d 1371, 1380 (11th Cir. 1984). disclosure

statement violated 12 CFR §226.6(a).,
Wright v. Mid-Penn Consumer Discount Co., 133 B.R. 704 (E.D. Pa. 1991) Holding that
creditor failed to make material disclosures in connection with one loan;
Cervantes v. General Electric Mortgage Co., 67 B.R. 816 (E.D. Pa. 1986). The court found that

the TILA violations were governed by a strict liability standard, and defendant's failure to
reveal in the disclosure statement the exact nature of the security interest violated the
TILA.
Perry v. Federal National Mortgage, 59 B.R. 947 (E.D. Pa. 1986). Defendant failed to

accurately disclose the security interest taken to secure the loan.

Porter v. Mid-Penn Consumer Discount Co., 961 F.2d 1066 (3rd Cir. 1992). Adversary
proceeding against appellant under 15 U.S.C. §1635, for failure to honor her request to
rescind a loan secured by a mortgage on her home. She was entitled to the equitable
relief of rescission and the statutory remedies under 15 U.S.C. §1640 for appellant's failure

to rescind upon request.
Solis v. Fidelity Consumer Discount Co., 58 B.R. 983 (Pa. 1986). Any misgivings creditors may
have about the technical nature of the requirements should be addressed to Congress or the
Federal Reserve Board, not the courts. Disclosure requirements for credit sales are governed by
15 U.S.C.S. § 1638 12 CFR § 226.8(b), (c). Disclosure requirements for consumer loans are
governed by 15 U.S.C.S. § 1639 12 CFR § 226.8(b), (d). A violator of the disclosure
requirements is held to a standard of strict liability. Therefore, a plaintiff need not show that the
creditor in fact deceived him by making substandard disclosures. Rowland v. Magna Millikin
Bank of Decatur, N.A., 812 F.Supp. 875 (1992),
Even technical violations will form the basis for liability. T he mortgagors had a right to
rescind the contract in accordance with 15 U.S.C. §1635(c). New Maine Nat. Bank v.
Gendron, 780 F.Supp. 52 (D. Me. 1992). The court held that defendants were entitled to

rescind loan under strict liability terms of TILA because plaintiff violated TILA's
provisions.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION
VALERIE NORWOOD
v.
CHASE HOME FINANCE LLC

§
§
§
§
§

A-09-CA-940-JRN

REPORT AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE
TO:

THE HONORABLE JAMES NOWLIN
UNITED STATES SENIOR JUDGE
Before the Court are: Defendant Chase Home Finance LLC’s Motion for Summary Judgment

and Brief in Support Thereof (Clerk’s Doc. No. 19); Plaintiff’s Response to Defendant’s Motion for
Summary Judgment (Clerk’s Doc. No. 20); and Defendant Chase Home Finance LLC’s Reply Brief
in Support of its Motion for Summary Judgment (Clerk’s Doc. No. 22). The District Court referred
all pending and future motions to the undersigned Magistrate Judge for report and recommendation
pursuant to 28 U.S.C. § 636(b)(1)(A), Federal Rule of Civil Procedure 72, and Rule 1(c) of
Appendix C of the Local Rules of the United States District Court for the Western District of Texas,
Local Rules for the Assignment of Duties to United States Magistrate Judges. After reviewing the
parties’ briefs, relevant case law, as well as the entire case file, the undersigned submits the
following Report and Recommendation to the District Court.
I.

Introduction
Valerie Norwood filed the instant suit seeking a declaratory judgment that Chase Home

Finance (CHF) lacks the authority to foreclose on her mortgage. Norwood signed a Note and Deed
of Trust with Chase Bank USA, N.A., and after she stopped making her monthly payments on the
loan, CHF sought to enforce the lien on her home through its agents at Barrett Daffin Frappier
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Turner & Engel, LLP. Norwood concedes that she defaulted on the loan, but argues that only Chase
Bank, not CHF, has the authority to foreclose on her home. Whether the Court may grant summary
judgment hinges on a single question: Does CHF have the requisite authority to enforce the lien?
II.

Legal Standard
Summary judgment shall be rendered when the pleadings, the discovery and disclosure

materials on file, and any affidavits show that there is no genuine dispute as to any material fact and
that the moving party is entitled to judgment as a matter of law. FED . R. CIV . P. 56(a); Celotex Corp.
v. Catrett, 477 U.S. 317, 323–25 (1986); Washburn v. Harvey, 504 F.3d 505, 508 (5th Cir. 2007).
A dispute regarding a material fact is “genuine” if the evidence is such that a reasonable jury could
return a verdict in favor of the nonmoving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986). When ruling on a motion for summary judgment, the court is required to view all inferences
drawn from the factual record in the light most favorable to the nonmoving party. Matsushita Elec.
Indus. Co. v. Zenith Radio, 475 U.S. 574, 587 (1986); Washburn, 504 F.3d at 508. Further, a court
“may not make credibility determinations or weigh the evidence” in ruling on a motion for summary
judgment. Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000); Anderson, 477
U.S. at 254–55.
Once the moving party has made an initial showing that there is no evidence to support the
nonmoving party’s case, the party opposing the motion must come forward with competent summary
judgment evidence of the existence of a genuine fact issue. Matsushita, 475 U.S. at 586. Mere
conclusory allegations are not competent summary judgment evidence, and thus are insufficient to
defeat a motion for summary judgment. Turner v. Baylor Richardson Med. Ctr., 476 F.3d 337, 343
(5th Cir. 2007). Unsubstantiated assertions, improbable inferences, and unsupported speculation are
2
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not competent summary judgment evidence. Id. The party opposing summary judgment is required
to identify specific evidence in the record and to articulate the precise manner in which that evidence
supports his claim. Adams v. Travelers Indem. Co. of Conn., 465 F.3d 156, 164 (5th Cir. 2006).
Rule 56 does not impose a duty on the court to “sift through the record in search of evidence” to
support the nonmovant's opposition to the motion for summary judgment. Id. “Only disputes over
facts that might affect the outcome of the suit under the governing laws will properly preclude the
entry of summary judgment.” Anderson, 477 U.S. at 248. Disputed fact issues which are “irrelevant
and unnecessary” will not be considered by a court in ruling on a summary judgment motion. Id.
If the nonmoving party fails to make a showing sufficient to establish the existence of an element
essential to its case and on which it will bear the burden of proof at trial, summary judgment must
be granted. Celotex, 477 U.S. at 322–23.
III.

Factual Background
The factual basis stems mainly from a series of documents: the original Note and Deed of

Trust signed by Norwood and Chase Bank, the assignment of the Note from Chase Bank to CHF,
the power of attorney signed by a bank executive, and the partnership resolution of Barrett Daffin
Frappier Turner & Engel, LLP. There are no factual disputes regarding these transactions. The
documents indicate that Norwood took out a home equity loan with Chase Bank, N.A. on May 17,
2007, for $83,500. She secured the loan with her home. After encountering financial difficulties,
she stopped making her mortgage payments. On May 29, 2009, CHF sent Norwood a notice of
default and intent to accelerate.
CHF, not Chase Bank, sent notice of the default and intent to accelerate because Chase Bank
“assigned and transferred” its rights to CHF via a written assignment. The assignment purports to
3
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be effective as of May 12, 2009, but it was signed before a notary on June 16, 2009. Norwood does
not allege that the notice was deficient nor that she was not in default on her loan; however, she
argues that the assignment from Chase Bank to CHF was ineffective and therefore CHF cannot
enforce the mortgage.
The crux of Norwood’s argument centers on possession of the Note. Norwood argues that
CHF has not demonstrated that it possessed the Note throughout the contested period. In response,
CHF denies her allegations, yet it noticeably fails to offer any evidence regarding who possessed the
Note during this period, or who currently possesses the Note. In a footnote in its brief, CHF alludes
to the Note’s location by stating that “CHF provided [CHF’s counsel] with the original Note
executed by Plaintiff, so that it could be made available for Plaintiff’s inspection.” CHF’s Reply at
3 n.1. This statement is unsworn, and there is no summary judgment evidence to support the
statement. The Court is not under a duty to “sift through the record in search of evidence,” Adams,
465 F.3d at 164, and thus it will not draw a factual inference based on an unsworn footnote,
particularly given that it must take all evidence in the light most favorable to Norwood.
Rather than provide summary evidence proving it had or presently has possession of the
Note, CHF offers legal arguments to demonstrate that it is exempt from the possession requirement.
Because CHF centers its motion on whether it is legally required to have possession of the Note
before it may enforce it, the Court will focus its analysis on that question.
IV.

Analysis
The law authorizing who can enforce a negotiable instrument remains unsettled. Statutorily,

the Texas Business and Commercial Code sets out an apparently straightforward list of four types
of entities that may enforce an instrument: (1) a holder of the instrument, (2) a nonholder in
4
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possession of the instrument who has the rights of a holder, (3) a person not in possession of the
instrument who is entitled to enforce it as a lost, destroyed, or stolen instrument, or (4) a person not
in possession of an instrument from whom a prior payment on the instrument has been recovered.
TEX . BUS. & COM . CODE §§ 3.301, 3.309, 3.418(d).
These statutory provisions focus on possession. The Texas case law elaborating who is
authorized to enforce a negotiable instrument, however, expands beyond the four provided categories
in certain circumstances and departs from a possession requirement. For example, “even if a person
is not the holder of a note, he may still be able to prove that he is the owner and entitled to enforce
the note, foreclose on collateral and obtain a deficiency judgment under common-law principles of
assignment.” Leavings v. Mills, 175 S.W.3d 301, 309 (Tex.App.—Houston [1st Dist.] 2004, no
pet.). Common law principles of agency may also allow enforcement of a note by one not in
possession. Aquaduct, L.L.C. v. McElhenie, 116 S.W.3d 438, 443 (Tex.App.—Houston [14th Dist.]
2003, no pet.). This led at least one court to state that “we cannot say a court would never uphold
enforcement of a note by an owner who was not in possession of an original note.” Nelson v.
Regions Mortg., Inc., 170 S.W.3d 858, 864 (Tex.App.—Dallas 2005, no pet.).
Both sides rely most heavily upon this latter case. Yet Nelson contains a factual scenario so
dissimilar from the instant case that it does not answer whether CHF must have possession to enforce
the Note. Nelson purchased his son’s note from Regions to prevent foreclosure after Regions
accelerated the maturity of the note and listed the property for foreclosure. Id. at 860. Nelson
received an assignment of the mortgage and copies of the note and deed of trust. Id. His son stayed
in the home, although he did not make payments to Nelson, and Nelson never attempted to enforce
the note against his son. Id. Four years later, Nelson filed suit against Regions attempting to rescind
5
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the transaction, arguing that because he never received possession of the original note, he was not
legally entitled to enforce it, and thus he did not receive consideration and could rescind the contract.
Id. at 863–64. The court disagreed, stating that while Nelson was not a “holder” of the note under
the Texas Business & Commerce Code, Texas law provides that “even if a person is not the holder
of a note, he may still be able to prove that he is the owner and entitled to enforce the note, foreclose
on collateral and obtain a deficiency judgment under common-law principles of assignment.” Id.
at 864. Importantly, the court did not address whether Nelson had the authority to enforce the note
because he never attempted to do so. If Nelson had attempted to enforce the note, then the court
would have a factual record on which to base its decision. By refusing to attempt to enforce the note,
Nelson waived his argument that he could not have enforced it if he had tried.
CHF argues that Nelson grants a party lacking possession of a negotiable instrument the
authority to enforce a note. CHF reads Nelson too expansively. The Nelson court relied on two
cases creating exceptions to the rule requiring possession: (1) Leavings, where the court allowed an
assignee to enforce a note, Leavings, 175 S.W.3d at 309; and (2) Aquaduct, where the court allowed
an agent to enforce a note, Aquaduct, 116 S.W.3d at 443. Both of these courts justified their
departure on common law principles, one on principles of assignment, the other on principles of
agency. Nelson, 179 S.W.3d at 864. The Nelson court only concluded that if another common law
principle applied, notably equity, a court might allow another exception from the possession
requirement. Id. However, it did not need to reach that issue, and was instead noting only that
Nelson could not rescind his acquisition of the note on the basis of his inability to enforce it without
possession when he had not actually attempted to do so.

6
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Other courts have offered a examples of when a person is authorized to enforce a note when
he is not a holder. These cases examine the authority of “owners” and people who have “acquired”
a note by “transfer.” For example, CHF cites a Fifth Circuit case, applying Texas law, in which the
court allowed an “owner” who was not a “holder” to enforce a note. SRSB-IV, Ltd. v. Cont’l Sav.
Ass’n, No. 93-2377, 1994 WL 487237, at *4 (5th Cir. Aug. 18, 1994) (“Even if the FDIC is not the
holder, it can enforce the note if it is the owner.”) (unpublished) (emphasis added). In the SSRB-IV
case, however, the FDIC had possession of the note. Id. at 5. Even with possession, the FDIC did
not automatically become an owner. See id. at 5 n.17 (“Mere possession of a note payable to the
order of another is not sufficient evidence to prove that one is the holder or owner.”) (citing RTC v.
Camp, 965 F.2d 25, 29 (5th Cir. 1992)). The court emphasizes the importance of possession: “A
transferee of a note who has not yet acquired possession of it is not the holder of the note and
therefore does not have a holder’s right to receive payment of the note.” Id. at 4 n.13 (emphasis
added).
Even without the “holder’s right to receive payment,” an owner may enforce a note. Id. at
4. But this requires a party to “prove the transaction through which the note was acquired.” Id.
(emphasis added). While these cases allow non-holders to enforce a note, they do not eliminate
possession requirements. The rationale for the strict requirement of possession is to protect the
obligor from being subject to multiple demands for payment on a single note. See Camp, 965 F.2d
at 29 (explaining that mere possession is insufficient because a later party may demand payment).
Without procedural safeguards, multiple parties could force the debtor to pay the note. If the original
note is a prerequisite for enforcement, however, then a later party faces a significant hurdle before
it may enforce the note. The exceptions listed above follow this reasoning. If the original note was
7
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destroyed, then no one has possession and the debtor would not have to repay the loan. If the
principal has possession of the note, then the agent has constructive possession and may enforce it.
While the courts do not always require possession, the scenarios where they depart from the general
rule relate to an alternative form of possession. The cases CHF relies on for its legal arguments stem
from unique circumstances: in Nelson, a father purchased his son’s note and then never attempted
to enforce it; in SRSB-IV, the Government took possession of the notes after the savings and loan
crisis; and in Aquaduct, the assigned servicing company failed to forward the borrower’s payments
to the lender. The instant case, however, does not involve a similar fact pattern.
At first glance, it might be argued that requiring proof of possession in this case would not
further the policy behind requiring possession. CHF and Chase Bank are related entities, so the risk
of duplicative payments seems slight. However, banks often sell blocks of notes to other banks. The
close relationship between CHF and Chase Bank does not grant CHF clemency from demonstrating
that it possesses the Note. Because CHF fails to present any evidence regarding possession of the
Note, it is not a holder in due course. TEX . BUS. & COM . CODE § 3.201.
CHF’s last ditch attempt at summary judgment is based on the assertion that even if it is not
a holder, it was still authorized to enforce the Note as an assignee of Chase Bank. On October 2,
2008, Ralph Garardi,1 a vice president of three entities—CHF, Chase Bank, and JP Morgan
Bank—signed a limited power of attorney. This document grants the law firm Barrett Daffin
Frappier Turner & Engel, LLP the authority to prosecute and dispose of loans, including Norwood’s
Note. CHF argues that this assignment provides sufficient authorization for its attempt to foreclose
1

The Court did its best to decipher the vice president’s last name. CHF, perhaps realizing
the difficulty in decrypting his name from either his signature, his printed name, or the notary
public’s statement, simply refers to him as “a vice president.”
8
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on Norwood’s home. This agreement may create an agency relationship between Chase Bank and
the law firm, which could allow the law firm to enforce the Note as an agent of Chase as in
Aquaduct, but it does not create an agency between Chase Bank and CHF, nor does CHF argue in
its motion that it does so. Rather, CHF asserts that it owns Norwood’s Note. See Declaration of
Thomas Reardon ¶ 6 (“Pursuant to an Assignment of Note and Deed of Trust, CHF is the current
owner and mortgage servicer of the Note and Deed of Trust.”) (emphasis added). More to the point,
the problem with Garardi’s declaration is that it fails to demonstrate—indeed the entirety of CHF’s
summary judgment evidence fails to demonstrate—which, if any, of these entities possesses the
Note. For our purposes, proof of agency is irrelevant without proof that the principal possesses the
negotiable instrument.
Because CHF has not produced evidence when, if ever, it had possession of the Note, or that
the instrument was lost, destroyed, or stolen, or that any other recognized exception to the
requirement of possession exists, it has failed to carry its burden in demonstrating an entitlement to
summary judgment. CHF denies Norwood’s contention that a physical transfer was not made from
Chase Bank to CHF, but it does not affirmatively demonstrate that the Note was in fact transferred.
CHF, as movant, bears the burden of demonstrating its entitlement to summary judgment. It has
failed to carry this burden.
VI.

Recommendation
For the reasons set forth above, the undersigned RECOMMENDS that the District Court

DENY CHF’s Motion for Summary Judgment on Norwood’s claim for relief.

9
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Warnings
The parties may file objections to this Report and Recommendation. A party filing

objections must specifically identify those findings or recommendations to which objections are
being made. The District Court need not consider frivolous, conclusive, or general objections.
Battles v. United States Parole Comm'n, 834 F.2d 419, 421 (5th Cir. 1987).
A party’s failure to file written objections to the proposed findings and recommendations
contained in this Report within fourteen (14) days after the party is served with a copy of the Report
shall bar that party from de novo review by the district court of the proposed findings and
recommendations in the Report and, except upon grounds of plain error, shall bar the party from
appellate review of unobjected-to proposed factual findings and legal conclusions accepted by the
district court. See 28 U.S.C. § 636(b)(1)(C) (2006); Thomas v. Arn, 474 U.S. 140, 150–153 (1985);
Lisson v. O’Hare, 326 F. App’x 259, 260 (5th Cir. 2009). To the extent that a party has not been
served by the Clerk with this Report & Recommendation electronically pursuant to the CM/ECF
procedures of this District, the Clerk is directed to mail such party a copy of this Report and
Recommendation by certified mail, return receipt requested.
SIGNED this 19th day of January, 2011.

_____________________________________
ANDREW W. AUSTIN
UNITED STATES MAGISTRATE JUDGE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
JOANMILLERand DAVIDMILLER,
Plaintiffs,

HOMECOMINGS
FINANCIAL,
LLC,
GMAC MORTGAGE,
LLC, BANKOF
NEWYORKMELLONTRUSTCO., DON
LEDBETTER,
PATRICIA
POSTON,
GABRIEL
OZEL,and PITEDUNCAN,
LLP,
Defendants.
MEMORANDUM AND ORDER
This is a suit to prevent foreclosure of real property. Defendants Homecomings
Financial, LLC ("Homecomings"), GMAC Mortgage, LLC ("GMAC"), and Bank of New
York Mellon Trust Company ("Mellon") have moved to dismiss for failure to state a claim
(Dkt. 6). The motion is denied, although plaintiffs are directed to replead several of their
causes of action as explained below.

In April 2003 Plaintiff Joan Miller took out a home equity loan from lender
Homecomings Financial Network, I ~ cin.the
~ amount of $184,800, secured by a home equity

1

These facts are taken from Plaintiffs' Original Petition, and are assumed as true for
purposes of this 12(b)(6) motion.
The record is not clear whether this entity is the same as the named defendant
Homecomings Financial, LLC, or, assuming they are not the same, how they are related to one
another, if at all.

lien duly filed in the county clerk's office of Montgomery County, Texas. (Dkt. 1- 1, Ex. B).
On July 19,2007, Joan Miller conveyed her interest in the property to plaintiff David ~ i l l e r l
by special warranty deed, also duly recorded. (Dkt. 1- 1, Ex. C). Subsequently, plaintiffs "ran
in to financial hard times," and on June 10,2011 defendant Mellon obtained an order under
Texas Rule of Civil Procedure 736 to proceed with a foreclosure sale under Texas Property
Code $ 5 1.002. (Dkt. 1- 1, Ex. E). Earlier that year Mellon had received an assignment of a
deed of trust on the property from "JPMorgan Chase Bank as Trustee, c/o Residential
Funding Corporation," also filed with the county clerk (Dkt. 1- 1, Ex. G). However, there is
no indication that the original lender, Homecomings Financial Network, Inc., ever assigned
the note or security interest to Chase, Mellon, or anyone else.
Plaintiffs brought this suit in state court for declaratory judgment and an injunction
preventing foreclosure on October 28,20 11. They argue that defendants lack the authority
to foreclose because they cannot show proper chain of title of the note and security
instrument. (Dkt. 1-1). The state court issued a temporary restraining order on December
1,2011. Defendants removed the case to federal court on December 15,2011 (Dkt. I), and
the parties have consented to magistrate judge jurisdiction. (Dkt. 13).
Standard of Review

Rule 12(b)(6) allows a court to dismiss a plaintiffs complaint if it "fails to state a
claim upon which relief can be granted." Fed. R. Civ. P. 12(b)(6). Rule 12(b)(6) dismissals

The petition does not describe the relationship, if any, between the two named plaintiffs.

are proper only if the plaintiff fails to plead "enough facts to state a claim to relief that is
plausible on its face." Ashcroftv. Iqbal, 129 S. Ct. 1937,1960 (2009) (quoting BellAtl. Corp
v. Twombly, 550 U.S. 544, 570 (2007)). A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged. Iqbal, 129 S. Ct. at 1949. It is the plaintiffs
responsibility to actually "plead specific facts, not mere conclusional allegations, to avoid
dismissal." Kane Enters. v. MacGregor (USA), Inc., 322 F.3d 371, 374 (5th Cir. 2003).
When the plaintiff does plead such specific facts, the court must assume that they are true,
Twombly, 550 U.S. at 555, and draw all reasonable inferences from them in the plaintiffs
favor. Elsensohn v. Tammany Parish Sherws OOfJice,530 F.3d 368,37 1-72 (5th Cir. 2008).
As a general rule courts must "afford plaintiffs at least one opportunity to cure pleading
deficiencies before dismissing a case, unless it is clear that the defects are incurable or the
plaintiffs advise the court that they are unwilling or unable to amend in a manner that will
avoid dismissal." Great Plains Trust Co. v. Morgan Stanley Dean Witter & Co., 3 13 F.3d
305,329 (5th Cir. 2002).
Analysis

Plaintiffs raise a number of theories of relief in their Original Petition, all of which
are premised on the same basic contention: that none of these defendants have the authority
to foreclose on plaintiffs' property. The institutional defendants move for dismissal under
Rule 12(b)(6) essentially on three grounds: (1) plaintiffs' claim that defendants lack the

authority to foreclose is not based on a cognizable legal theory; (2) plaintiffs have no
standing to contest the assignment by which Mellon claims the right to foreclose; and (3)
plaintiffs' other state law causes of action are also insupportable as a matter of law.
1.

A Cognizable Legal Claim
Texas recognizes a claim for wrongfbl foreclosure. See, e.g., League City State Bank

v. Mares, 427 S.W. 2d 336 (Tex. Civ. App.-Houston [ 1 4 ~ ~ ~ i 1968)
s t . ] (affirming judgment
holding bank liable for wrongful foreclosure). Texas courts also permit debtors to sue for
injunctive and declaratory relief to prevent wrongful foreclosure. See e.g., Martin v. New

Century Mortgage Co., -S.W. 3d >-

2012 Tex. App. LEXIS 4705 at *3 (Tex. App. -

Houston 11" Dist.] June 14,2012); Wells Fargo Bank, N A . v. Ballestas, 355 S.W. 3d 187,
189-90 (Tex. App.- Houston [1" Dist.] 20 1 1, no pet.); Leavings v. Mills, 175 S.W. 3d 30 1,
306 (Tex. App.- Houston [l" Dist.] 2004, no pet.); see also TRCP 736.11 (providing for
automatic stay of foreclosure proceedings upon filing of an original proceeding in a court of
competent jurisdiction contesting the right to foreclose).
Debtors may challenge a foreclosure sale on various grounds: no default in payment
by the debtor, Slaughter v. Qualls, 162 S.W. 2d 67 1, 675 (Tex. 1942); violation of the
conditions and limitations of the trustee's power of sale under the deed of trust (id.); noncompliance with the statutory notices and other requirements for a non-judicial sale, Lido

Intern., Inc. v. Lambeth, 6 11 S.W.2d 622 (Tex. 1981); and, most significantly for the present
case, no "contractual standing" by the party seeking to foreclose, Martin, 2012 Tex. App.

LEXIS 4705 at *3.
Under the Texas Property Code, the only party with standing to initiate a non-judicial
, ~the mortgage servicer acting on behalf of the current
foreclosure sale is the m ~ r t g a g e eor
mortgagee.' Determining mortgagee status is easy when the party is named as grantee or
beneficiary in the original deed of trust, mortgage, or contract lien. But factual disputes may
arise when the party seeking to foreclose is not the original mortgagee, as is most often the
case these days. In such cases the foreclosing party must be able to trace its rights under the
security instrument back to the original mortgagee. Leavings v. Mills, 175 S.W.3d 30 1,310
(Tex. App. -Houston [1" Dist.] 2004, no pet.).
One way the foreclosing party can do this is by showing that it is the "holder" of the
note secured by the deed of trust. "A person can become the holder of an instrument when
the instrument is issued to that person; or he can become a holder by negotiation." Leavings

175 S.W.3d at 309. Negotiation is the "transfer of possession of the instrument . . . by a
person other than the issuer to a person who thereby becomes a holder." Tex. Bus. & Corn.

Mortgagee is defined as "(A) the grantee, beneficiary, owner, or holder of a security
instrument; (B) a book entry system; or ( C) if the security interest has been assigned of record,
the last person to whom the security interest has been assigned of record." 5 5 1.0001(4). In other
words, there are several ways by which an entity can acquire mortgagee status with the power to
foreclose. In this case, Mellon asserts that it has the right to foreclose as the owner of deed of
trust by virtue of an assignment from a third party.

A mortgage servicer is "the last person to whom the mortgagor has been instructed by
the current mortgagee to send payment for the debt secured by the security instrument." Tex.
Prop. Code 5 5 1.0001(3). A mortgagee may be the mortgage servicer. Id. A mortgage servicer
may administer the foreclosure on behalf of the current mortgagee provided there is a servicing
agreement disclosed to the debtor along with the other required notices. 5 5 1.0025.

Code Ann. 5 3.20 1. If the instrument is payable to an identified person, negotiation requires
both transfer of possession and written indorsement by the holder. Id. at 5 3.20 l(b). In order
to enforce the note as a holder, a party who is not the original lender must prove "successive
transfers ofpossession and indorsement" establishing an "unbroken chain of title." Leavings,
175 S.W.3d at 310. Thus, with certain exce~tions,~
possession of the note is typically
required in order for a holder to enforce it. Millet v. JP Morgan Chase, N.A. , 20 12 WL
1029497 at *3 (W.D. Tex. 2012).
Standing to foreclose may also be shown by proof that the foreclosing party is the
"owner" of the note under common law principles of assignment. Martin, 2012 Tex. App.

LEXIS 4705 at * 11. The owner of a note need not be a holder, because the two issues are
separate and distinct. SMS Financial, LLCv. ABCO Homes, Inc., 167 F.3d 235,239 (5th Cir.
1999). A person not identified in a note who is seeking to enforce it as the owner must prove
the transfer by which he acquired the note. Leavings, 175 S.W. 3d at 309. Such a transfer
may be proved by testimony as well as by documentation. Preismeyer v. PaciJc Southwest
Bank, F.S.B., 917 S.W.2d 937, 939 (Tex. App. - Austin 1996). In such cases a party is
"required to prove the note and an unbroken chain of assignments transferring to him the
right to enforce the note according to its terms." Leavings, 175 S.W. 3d at 3 10. An
unexplained gap in the chain of title may present a fact issue on the question of ownership.

The owner of a lost note may foreclose on property securing a debt, if there is evidence
showing why the missing note cannot be produced and what its terms were. See O.J. & C. Co. v.
Johnson, 1997 WL 167866 at *4 (Tex.App.- Houston [I" Dist.] 1997).

See Martin, at "2;

First Gibraltar Bank, FSB v. Farley, 895 S.W.2d 425, 428-29

(Tex.App.- San Antonio 1995, writ denied); Jernigan v. Bank One, Tex., N.A., 803 S.W.2d
774,777 (Tex.App.-Houston [14th Dist.] 1991, no writ).
As a matter of Texas law, then, homeowners such as the Millers do have a cognizable
cause of action7 to challenge a party's right to foreclose on their property. In their motion,
defendants ignore this well-established Texas precedent, and focus instead on recent federal
court decisions dealing with a legal theory dismissively dubbed as "show me the note." See,

e.g., Wells v. BAC Home Loans Servicing, L.P., 20 11 WL 2 163987, at *2 (W.D. Tex. April
26, 2011). Those cases are correct, so far as they go. As discussed above, holding the
original note is one way to establish the right to foreclose, but it is not the only way. See,

e.g., Crear v. JP Morgan Chase Bank N.A., No. 10-10875,2011 WL 1129574 (5th Cir. Mar.
28, 201 1) (Texas Property Code allows a mortgage servicer to administer a deed of trust
foreclosure without producing the original note). Defendants contend that plaintiffs' petition
is based on nothing more than the legal theory rejected by those cases.
While plaintiffs' petition at one point

(7 24) does suggest that possession

of the

original note is a necessary rather than a sufficient basis to foreclose, the balance of their
pleading (1119-23,26) is broader than that. The crux of plaintiffs' claim is that none of the
defendants can show a proper chain of title to establish a right to foreclose under the Texas
Property Code as mortgagee or mortgage servicer. It is undisputed that defendant Mellon,

Variously termed wrongful foreclosure, trespass to try title, or quiet title.

7

which obtained the order to proceed with the foreclosure, was neither the original lender or
mortgagee. Instead, Mellon claims to be the current mortgagee by virtue of an assignment
from a third party dated January 25, 20 11. (Dkt. 1-1, Ex. G). Plaintiff claims (7 19) that
there is no public record of any assignment or transfer to that third party (or anyone else)
from the original mortgagee.
The traditional way to prove chain of title is via filings of record in the county clerk's
office. The Texas Property Code provides that "if the security interest has been assigned of
record, the last person to whom the security interest has been assigned of record" is the
mortgagee.

5 5 1.001(4)(C).

A Texas statute declares that any transfer or assignment of a

recorded mortgage must also be recorded in the office of the county clerk:
To release, transfer, assign, or take another action relating to an instrument
that is filed, registered, or recorded in the office of the county clerk, a person
must file, register, or record another instrument relating to the action in the
same manner as the original instrument was required to be filed, registered,
or recorded.
Texas Local Government Code

5

192.007(a) (emphasis added.) No reported case has

interpreted this 1989 law. The legal consequences of failing to comply with this statutory
command are unclear, and the subject of current litigation. See Dallas County v. Merscorp,

Inc., 11-CV-2733 (N.D. Tex.). In any event, the absence of such required filings is arguably
some evidence that no such assignment or transfer has occurred, as the plaintiffs here
contend.

It is true, as Mellon notes, that the last assignment of the deed of trust, from JP
Morgan Chase to Mellon, was filed and recorded in the county clerk's office. But that is only
one link in a chain of unknown length, and does nothing to bridge the remaining gap to the
original lender. If Mellon's assignor had no valid rights in the note or deed of trust, then no
such rights were conveyed to Mellon by the as~ignment.~
When a party seeking to foreclose
fails to show an unbroken chain of title, then the homeowner may be entitled to an injunction
against the threatened foreclosure. Leavings v. Mills, 175 S.W.3d 301, 310 (Tex. App. Houston [I" Dist.], 2004, no pet.).
For these reasons, the Court finds that plaintiffs' petition states a claim for cognizable
legal relief based on theories of wrongful foreclosure, trespass to try title and quiet title.
2.

Standing to Challenge Assignment of Security Interest
Defendants argue alternatively that plaintiffs have no standing to challenge an

assignment of the security interest because they were not parties to the assignment. In
support of their argument defendants cite nine recent decisions from federal district courts
in this state (six of which were issued by the same magistrate judge), which do indeed affirm
However, none of these decisions cite any Texas case law or statute, and
that propo~ition.~

* 6 Am. Jur.2d Assignments § 108 (assignee acquires no greater rights than were
possessed by assignor). The Latin phrase is "Nemo dat quod non habet."
Eskridge v. Fed. Home Loan Mortgage Corp., 20 11 WL 2 163989, at "5 (W.D. Tex.
Feb. 24,201 1; Spositi v. Fed. Nati 'I Mortgage Ass 'n, 201 1 WL 59773 19, at *2-3 (E.D. Tex.
Nov.3,2011); Malikyar v. BAC Home Loans Servicing, LP,. 201 1 WL 5837262, at *4 (E.D. Tex.
Oct. 28,201 1); Perry v. JP Morgan Chase, 201 1 WL 5837297, at "2-3 (E.D. Tex. Oct. 28,
201 1); Lackey v. Reliance Mortgage Co., 201 1 WL 5838189, at *3-4 (E.D. Tex. Oct. 28,201 1);

all but one explicitly rely upon a single federal case, Eskridge v. Fed. Home Loan Mortgage
Corp, 201 1 WL 2163989, at *5 (W.D. Tex. Feb. 24,201 I), which cites no authority at all,

state or federal.
In fact, Texas has long followed the common law rule which permits a debtor to assert
against an assignee any ground that renders the assignment void or invalid. See Tri-Cities
Const., Inc. v. American Nat. Ins. Co., 523 S.W. 2d 426,430 (Tex. Civ. App. -Houston [Ist

Dist. 1975, no writ); Glass v. Carpenter, 330 S.W. 2d 530, 537 (Tex. Civ. App.- San
Antonio 1959, writ ref d n.r.e.). The Glass court endorsed as authoritative the following
summary of the rule, which still appears in the current version of Corpus Juris Secundum:

A debtor may, generally, assert against an assignee all equities or defenses
existing against the assignor prior to notice of the assignment, any matters
rendering the assignment absolutely invalid or ineffective, and the lack of
plaintiffs title or right to sue; but if the assignment is effective to pass
legal title, the debtor cannot interpose defects or objections which merely
render the assignment voidable at the election of the assignor or those
standing in his or her shoes.
6A C.J.S. Assignments tj 132 (database updated May 20 12) (emphasis added). The current
edition of American Jurisprudence states the same rule more succinctly, while adding the
rationale:

Schieroni v. Deutsche Bank Nat'I Trust Co., 201 1 WL 3652194, at *6 (S.D. Tex. Aug. 18,2011);
DeFrancheschi v. Wells Fargo Bank, N.A. 201 1 W L 3875338, at *5 (N.D. Tex. Aug. 31,2011);
McAllister v. BAC Home Loans Servicing, LP, 201 1 WL 2200672, at *5 (E.D. Tex. April 28,
201 1); Adams v. Bank ofAmerica, 201 1 WL 5080217 , at *4 (E.D. Tex. Oct. 26,201 1).
Defendants also rely on an unreported Sixth Circuit case, Livonia Properties Holdings, LLC, v.
12840-12976 Farmington Road Holdings, LLC, 2010 WL 4275305 (6thCir. Oct. 28,2010), but
that case is inapposite because the lender there established chain of title based on public records.

The obligor of an assigned claim may defend a suit brought by the assignee
on any ground that renders the assignment void or invalid, but may not defend
on any ground that renders the assignment voidable only, because the only
interest or right that an obligor of a claim has in the assignment is to ensure
that he or she will not have to pay the same claim twice.

6 Am.Jur. 2d Assignments
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119 (database updated May 20 12). Examples of "voidable"

defenses include the statute of frauds, Harding Co. v. Sendero Res., Inc., 2012 Tex.App.
LEXIS 1754, *33 3.28 (Tex. App.- Texarkana 20 12); fraud in the inducement, Kansas Life

Ins. Co. v. First Bank of Truscott, 78 S.W. 2d 584, 587 (Tex. 1935); lack of capacity as a
minor, Dairyland County Mut. Ins. Co. v. Roman, 498 S.W. 2d 154, 158 (Tex. 1973); and
mutual mistake, Chase, Inc., v. Bostick, 55 1 S.W. 2d 116, 119 ( Tex. Civ. App. - Texarkana
1977, writ ref d n.r.e.).
Plaintiffs here do not assert these or any other "voidable" defenses to Mellon's
assignment. Instead, plaintiffs assert that, standing alone, this single assignment from a third
party is ineffective to establish a right to foreclose, because it does not show a proper
assignment of the original security instrument to the third party. Texas courts routinely
allow a homeowner to challenge the chain of assignments by which a party claims the right
to foreclose. See Martin v. New Century Mortgage Co., 20 12 Tex. App. LEXIS 4705 (Tex.
App Houston [I" Dist.] 20 12); Austin v. Countrywide Home Loans, 261 S.W. 3d 68 (Tex.
App.- Houston[lst Dist.] 2008); Leavings v. Mills, 175 S.W. 3d 301 (Tex. App.- Houston
[I" Dist.] 2004, no pet.); Shepard v. Boone, 99 S.W. 3d 263 (Tex. App. - Eastland 2003);
Priesmeyer v. PaczJic Southwest Bank, F.S.B., 917 S.W. 2d 937 (Tex. App. -Austin 1996).

Federal district courts in this state have also entertained chain of title claims by mortgage
debtors challenging foreclosure proceedings. See Millet v. JP Morgan Chase, N.A., 20 12

WL 1029497, *4 (W.D. Tex. 2012); Nonvood v. Chase Home Finance LLC, 20 11 WL
197874 (W.D. Tex. 201 1). Nor is Texas alone among non-judicial foreclosure states in
permitting such suits. US. Bank Nat 'I Ass 'n v. Ibanez, 941 N.E. 2d 40, 53 (Mass. 201 1).
Defendants' final (and weakest) argument is that homeowners like plaintiffs "will not
be prejudiced" if the chain of assignments from original lender to foreclosing entity were
immune to debtor challenge. After all, the argument apparently goes, the Millers owe the
money to somebody. In truth, the potential prejudice is both plain and severe - foreclosure
by the wrong entity does not discharge the homeowner's debt, and leaves them vulnerable
to another action on the same note by the true creditor. Banks are neither private attorneys
general nor bounty hunters, armed with a roving commission to seek out defaulting
homeowners and take away their homes in satisfaction of some other bank's deed of trust.
MasterCard has no right to sue for debts rung up on a Visa card, and that remains true even
if MasterCard has been assigned the rights of another third party like American Express.
Unless and until a complete chain of transactions back to the original lender is shown,
MasterCard remains a stranger to the original transaction with no claim against the debtor.
And that is a fair description of this case in its present posture.
In sum, a standing issue is lurking here, but only as to the defendants, not the
plaintiffs. The court concludes that under Texas law homeowners have legal standing to

challenge the validity or effectiveness of any assignment or chain of assignments under
which a party claims the right to foreclose on their property. Accordingly, plaintiffs have
properly stated claims for declaratory and injunctive relief based on wrongful foreclosure,
trespass to try title and quiet title.
3.

Other claims

Plaintiffs' state court petition includes a variety of other causes of action, all more or
less centered upon the threatened foreclosure. These include breach of contract, tortious
interference with existing contract, violations of the Texas Deceptive Trade Practices Act,
statutory fraudlfraud in real estate, and violation of the federal Fair Debt Collection Practices
Act. Plaintiffs have requested the opportunity to replead these claims in accordance with the
federal rules. In light of the court's foregoing ruling, it may well be that some or all of these
claims are now superfluous and need not be pursued. Rather than engage in an extended and
possibly futile analysis of these vaguely pleaded claims, the court will simply order the
plaintiffs to replead any of these claims they still wish to pursue, paying careful attention to
Rule 11 of the Federal Rules of Civil Procedure as well as the substantive elements of these
state and federal causes of action.
Conclusion

For the foregoing reasons, defendants' motion to dismiss is denied. However, if
plaintiffs intend to seek relief based on any claims other than wrongful foreclosure, trespass
to try title and quiet title, they are directed to file an amended complaint asserting such claims

on or before September 7,20 12.
Signed at Houston, Texas on August 8,2012.

"

$tephen Wm. Smith
United States Magistrate Judge

Affirmed and Memorandum Opinion filed April 12, 2011.
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GREENSPOINT FUNDING, Appellant
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NANCY GROVES, Appellee
On Appeal from the 334th District Court
Harris County, Texas
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MEMORANDUM

OP INION

Nancy Groves sued Mortgage Electronic Registration Systems, Inc. (MERS), as nominee for
Greenspoint Funding, to invalidate a deed of trust securing MERS’s alleged lien on Groves’s property.
The trial court entered a default judgment against MERS, which then filed this restricted appeal. We
affirm.
BACKGROUND
Groves filed her original petition against MERS on May 8, 2009. She alleged that she owns a
certain tract of land subject to a lien secured by a deed of trust “accepted and recorded” by MERS.
She further alleged that the deed of trust is invalid and asked the trial court to remove it and quiet title
in Groves. MERS was served with process but failed to file an answer, and Groves filed a motion for
default judgment. The trial court signed a default judgment against MERS stating that (1) Groves
owns the property in question; (2) the deed of trust is “void and of no force or effect;” and (3) the
deed of trust be removed from the property title.
MERS filed a timely notice of restricted appeal, arguing that (1) “Groves failed to properly state
a cause of action and such failure is plain on the face of Groves’s petition;” and (2) “no justiciable
controversy is alleged in Groves’s petition.”
ANALYSIS
A restricted appeal is available when (1) it is filed within six months after the trial court signed

A restricted appeal is available when (1) it is filed within six months after the trial court signed
the judgment; (2) by a party to the suit; (3) who, either in person or through counsel, did not
participate at trial and did not timely file any post-judgment motions or requests for findings of fact and
conclusions of law; and (4) error is apparent from the face of the record. Tex. R. App. P. 26.1(c), 30;
Alexander v. Lynda’s Boutique, 134 S.W.3d 845, 848 (Tex. 2004). The face of the record consists of
all papers on file in the appeal. Osteen v. Osteen, 38 S.W.3d 809, 813 (Tex. App.—Houston [14th
Dist.] 2001, no pet.).
MERS, a party to this suit, did not participate in the trial court and did not file any
post-judgment motion or request for findings of fact or conclusions of law. MERS filed its notice of
restricted appeal on January 26, 2010, less than six months after the trial court signed the default
judgment on September 25, 2009. Accordingly, the only issue in this restricted appeal is whether
error is plain on the record’s face. See Tex. R. App. P. 26.1(c), 30; Alexander, 134 S.W.3d at 848.
I.

Groves’s Pleadings

MERS argues in its first issue that error is plain on the record’s face because Groves’s pleading
does not properly raise a claim for which the trial court could grant relief. According to MERS,
Groves’s pleading does not raise a viable claim because Groves (1) failed to base her claim on the
superiority of her own title to the property; and (2) requested only declaratory relief under the
Declaratory Judgment Act.
Groves stated in her petition:
Nancy Groves, Plaintiff, petitions the court pursuant to the Declaratory Judgment Act . .
. for a declaration of the invalidity of certain documents and claim held by the
Defendant, [MERS], in order to quiet title to the property in which Plaintiff has an
interest, and for cause of action shows:
*

*

*

3. Plaintiff’s Interest in Property. The plaintiff is the owner of a certain tract of land
located in Harris County, Texas, as shown in the Assessment Lien Deed recorded under
document number V230924 in the official Public records of Tarrant County, Texas, and
more particularly described as Lot Thirteen (13), in Block Two (2), of Summerwood,
Section 4, Seven Oaks Village, an addition in Harris County, Texas, according to the
map or plat thereof recorded in Film Code No. 388 of the Map Records of Harris,
County, Texas.
*

*

*

5. Invalidity of Defendant’s Claim. The Deed of Trust under which the Defendant or
the Lender or Lender’s assigns asserts an interest that interferes with Plaintiff’s title,
although appearing valid on its face, is in fact invalid and of no force or effect. The
Plaintiff will show that Defendant nor the Lender’s assigns is not the holder of the
original Real Estate Lien note that is secured by the Deed of Trust.
Groves also requested “other and further relief for which Plaintiff may be justly entitled” based on

allegations that (1) she owns the property in question; (2) MERS accepted and recorded a deed of
trust securing an alleged lien on the property; and (3) the deed of trust “is in fact invalid and of no
force or effect.”

The trial court’s judgment states:
[T]he court Orders and Adjudges, that [Groves] is the owner of [the property].
The court further Orders and Adjudges that the Deed of Trust filed is void and has no
force or effect.
The court further orders the deed of trust removed from the title to the property made
the subject of this litigation.
A.

Strength of Title

MERS first argues that the judgment was in error because Groves pleaded “a quiet title (or
trespass-to-try-title) claim” but did not “base her claim solely on the strength of her own title.” MERS
argues that suits to quiet title must be based on the strength of the claimant’s own title, rather than the
weakness of the adverse claimant’s title. See, e.g., Fricks v. Hancock, 45 S.W.3d 322, 327 (Tex.
App.—Corpus Christi 2001, no pet.). Resolution of this contention requires consideration of the
different types of claims that have been characterized as suits to quiet title. The case law is not
entirely consistent on this issue.
A suit to quiet title is equitable in nature, and the principal issue in such suits is “‘the existence
of a cloud on the title that equity will remove.’” Florey v. Estate of McConnell, 212 S.W.3d 439, 448
(Tex. App.—Austin 2006, pet. denied) (quoting Bell v. Ott, 606 S.W.2d 942, 952 (Tex. Civ.
App.—Waco 1980, writ ref’d n.r.e.)). A “cloud” on legal title includes any deed, contract, judgment
lien or other instrument, not void on its face, that purports to convey an interest in or makes any
charge upon the land of the true owner, the invalidity of which would require proof. Wright v.
Matthews, 26 S.W.3d 575, 578 (Tex. App.—Beaumont 2000, pet. denied). A suit to quiet title
“‘enable[s] the holder of the feeblest equity to remove from his way to legal title any unlawful
hindrance having the appearance of better right.’” Florey, 212 S.W.3d at 448 (quoting Thomson v.
Locke, 1 S.W.112, 115 (Tex. 1886)).
Courts have used the term “suit to quiet title” to refer to legal disputes regarding
(1) title to and possession of real property; and (2) the validity of other “clouds” on an undisputed
owner’s title to real property. Compare Alkas v. United Sav. Ass’n of Tex., Inc., 672 S.W.2d 852,
855–56 (Tex. App.—Corpus Christi 1984, writ ref’d n.r.e.) (suit to adjudicate ownership of property
to determine whether creditors of original owner retained interest in property purportedly conveyed to
new owner was action “to quiet title”), with Sw. Guar. Trust Co. v. Hardy Rd. 13.4 Joint Venture, 981
S.W.2d 951, 956–57 (Tex. App.—Houston [1st Dist.] 1998, pet. denied) (undisputed property

owner’s action to invalidate lien and deed of trust securing lien constituted suit “to quiet title”); see
also Florey, 212 S.W.3d at 449 (distinguishing between “suits to quiet title that are equivalent to
trespass-to-try-title actions” and suits to quiet title involving interests that only “indirectly impact” title
[1]
to and possession of real property).
The first type of claim, which involves title to and possession of real property, is essentially “the
equivalent to [a] trespass-to-try-title action[].” See Florey, 212 S.W.3d at 449; see also Sani v.
Powell, 153 S.W.3d 736, 746 (Tex. App.—Dallas 2005, pet. denied) (quiet title claim involving
allegedly invalid tax sale of property characterized as trespass to try title action). “A trespass to try
title action is the method of determining title to lands, tenements, or other real property.” Tex. Prop.
Code Ann. § 22.001 (Vernon 2000). A trespass to try title action “is typically used to clear problems
in chains of title or to recover possession of land unlawfully withheld from a rightful owner.” See
Martin v. Amerman, 133 S.W.3d 262, 265 (Tex. 2004), superseded by statute, Tex. Civ. Prac. &
Rem. Code Ann. § 37.004 (Vernon 2008) (reversing Martin’s holding that relief under the
Declaratory Judgment Act was unavailable for boundary dispute). It is the exclusive remedy by which
to resolve competing claims to property. Jordan v. Bustamante, 158 S.W.3d 29, 34 (Tex.
App.—Houston [14th Dist.] 2005, pet. denied). Courts require claimants bringing this type of “suit to
quiet title” to base their claims on the strength of their own title. See Kennedy Con., Inc. v. Forman,
316 S.W.3d 129, 135 (Tex. App.—Houston [14th Dist.] 2010, no pet.); Alkas, 672 S.W.2d at 857.
To recover, a claimant must establish a prima facie right of title by proving one of the following: (1) a
regular chain of conveyances from the sovereign; (2) a superior title out of a common source; (3) title
by limitations; or (4) prior possession, which has not been abandoned. Kennedy Con., Inc., 316
S.W.3d at 135.
The second type of claim, which involves other “clouds” on an undisputed owner’s title to real
property, challenges an adverse interest that impacts title and possession only indirectly. See Florey,
212 S.W.3d at 449; see also Max Duncan Family Inv., Ltd. v. NTFN Inc., 267 S.W.3d 447, 453–54
(Tex. App.—Dallas 2008, pet. denied) (undisputed property owner’s suit to invalidate promissory note
and lien securing note “involve[d] more than just title and possession of real property”); Cadle Co. v.
Ortiz, 227 S.W.3d 831, 837–38 (Tex. App.—Corpus Christi 2007, pet. denied) (undisputed property
owner’s post-foreclosure suit to invalidate mechanic’s lien distinguished from trespass to try title
action); Sw. Guar. Trust Co., 981 S.W.2d at 957 (undisputed property owner’s action to declare lien
invalid was “really one to quiet title”). A claim is sufficiently adverse if its assertion would cast a
cloud on the owner’s enjoyment of the property. See Katz v. Rodriguez, 563 S.W.2d 627, 629 (Tex.
Civ. App.—Corpus Christi 1977, writ ref’d n.r.e.). To remove such a cloud, a plaintiff must “allege
right, title, or ownership in herself with sufficient certainty to enable the court to see she has a right of
ownership that will warrant judicial interference.” Wright, 26 S.W.3d at 578.
MERS does not dispute that Groves holds title to the property subject to the deed of trust;

MERS does not dispute that Groves holds title to the property subject to the deed of trust;
Groves does not dispute that the deed of trust securing the lien belongs to MERS. Groves’s claim that
the deed is invalid does not directly implicate any issues to be resolved by a trespass to try title suit.
See Tex. Prop. Code Ann. § 22.001 (Vernon 2000) (“A trespass to try title action is the method of
determining title to lands, tenements, or other real property.”); Martin, 133 S.W.3d at 265 (trespass to
try title statute is “typically used to clear problems in chains of title or to recover possession of land
unlawfully withheld from a rightful owner”); see also Deutsche Bank Nat’l Trust Co. v. Stockdick
Land Co., No. 14-09-00617-CV, 2011 WL 321742, at *10 (Tex. App.—Houston [14th Dist.] Feb. 3,
2011, no pet.) (“If the Bank succeeds in its arguments . . . then the Property is subject to the Bank’s
lien. If not, then the Property is not subject to the lien. In any event, title to the Property or to the
liens is not in question . . . . [The Bank] is not required to pursue a trespass-to-try-title action.”).
Therefore, Groves’s claim is not in the nature of a trespass to try title action and she was not required
to base her claim upon the strength of her own title.
Groves alleged in her pleading that she owns the property by virtue of her recorded deed. This
satisfies the requirement that she “allege right, title, or ownership in herself with sufficient certainty to
enable the court to see she has a right of ownership that will warrant judicial interference” in the issue
[2]
of the deed of trust’s validity. Wright, 26 S.W.3d 575.
establish error on the face of the record.
B.

Therefore, Groves’s pleadings do not

Relief under Declaratory Judgment Act

MERS alternatively argues that “the trespass-to-try-title statutes [are] Groves’s sole remedy”
and complains that Groves “did not raise a cause of action under those statutes” because she
requested only declaratory relief under the Declaratory Judgment Act. MERS bases its argument on
Martin v. Amerman, 133 S.W.3d at 267–68. The holding in Martin rested upon the court’s
characterization of section 22.001 of the Texas Property Code as the exclusive remedy for trespass to
try title actions. See id.
We need not decide whether Martin precludes Groves’s request for declaratory relief under the
[3]
Declaratory Judgment Act in this case.
Groves requested relief under the Declaratory Judgment
Act, as well as “other and further relief to which [she] may be justly entitled.” The trial court’s
judgment does not indicate that it granted her request to “quiet title” exclusively under the Declaratory
Judgment Act. Accordingly, no error appears on the face of this record. See Tex. R. App. P. 26.1(c),
30; Alexander, 134 S.W.3d at 848.
We overrule MERS’s first issue.
II.

Justiciable Controversy
MERS argues in its second issue that the trial court lacked jurisdiction over the action because

Groves “failed to allege a justiciable controversy under the Declaratory Judgment Act.”
A justiciable controversy between the parties must exist at every stage of the legal proceedings.
Williams v. Lara, 52 S.W.3d 171, 184 (Tex. 2001). We cannot decide moot controversies. Nat’l
Collegiate Athletic Ass’n v. Jones, 1 S.W.3d 83, 86 (Tex. 1999). “In order to maintain a suit to quiet
title, there must be an assertion by the defendant of a claim to some interest adverse to plaintiff’s title;
and the claim must be one that, if enforced, would interfere with the plaintiff’s enjoyment of the
property.” Mauro v. Lavlies, 386 S.W.2d 825, 826–27 (Tex. Civ. App.—Beaumont 1964, no writ)
(internal quotation omitted) (no justiciable controversy existed because the judgments defendants
obtained against plaintiffs asserted no claims against plaintiffs’ property and defendants made no
attempt to create a lien upon property or to have property sold to satisfy judgments).
Groves alleged in her petition that MERS’s deed of trust “purported to create a lien for security
purposes on Plaintiff’s property as described.” This alleged lien constitutes an adverse interest to
Groves’s title, which, if enforced, would interfere with her enjoyment of the property. See id.
Therefore, a justiciable controversy existed, and the trial court had subject matter jurisdiction over the
[4]
case. See Williams, 52 S.W.3d at 184; Mauro, 386 S.W.2d at 826–27.
We overrule MERS’s second issue.
CONCLUSION
Having overruled both of MERS’s issues on appeal, we affirm the trial court’s judgment.

/s/

William J. Boyce
Justice

Panel consists of Justices Brown, Boyce, and Jamison.

[1]
Other decisions have stated that a suit to quiet title is distinct from a trespass to try title action. See, e.g.,
Longoria v. Lasater, 292 S.W.3d 156, 165 n.7 (Tex. App.—San Antonio 2009, pet. denied); Fricks v. Hancock, 45
S.W.3d 322, 327 (Tex. App.—Corpus Christi 2001, no pet.); McCammon v. Ischy, No. 03-06-00707-CV, 2010 WL
1930149, at *7 (Tex. App.—Austin May 12, 2010, pet. denied) (mem. op.).
[2]
Even assuming for argument’s sake that Groves’s suit is properly characterized as a trespass to try title suit,
the rule that a claimant in such an action must base her claim on the superiority of her own title concerns Groves’s burden
of proof. See Kennedy Con., Inc., 316 S.W.3d at 135 (“To recover [in trespass to try title action], Forman must establish
a prima facie right of title by proving [strength of Forman’s own title by one of four ways].”) (emphasis added). Any

a prima facie right of title by proving [strength of Forman’s own title by one of four ways].”) (emphasis added). Any
alleged error relating to this issue would be one of proof and is not apparent from Groves’s petition or on the face of this
record. See Tex. R. App. P. 26.1(c), 30; Alexander, 134 S.W.3d at 848.
[3]
Although Martin addressed exclusivity of relief under the Texas Property Code for trespass to try title
claims, courts of appeals are split on whether exclusivity of relief under the Texas Property Code applies to all suits
characterized as suits to quiet title. Compare Sw. Guar. Trust Co., 981 S.W.2d at 957 (action to quiet title brought to
invalidate lien on property was governed exclusively by trespass to try title statute), with Florey, 212 S.W.3d at 449
(Martin does not preclude relief under the Declaratory Judgment Act for actions to quiet title that only indirectly impact
title and possession and therefore are not not equivalent to trespass to try title actions).
[4]

MERS also argues: “All Groves alleged is MERS lacked an enforceable security interest in the property at
the time she filed her petition because MERS was not then holder of the original note secured by the deed of trust. . . .
[T]his one fact shows Groves’s action is based entirely on facts subject to change” and therefore fails to manifest the
“ripening seeds of a controversy” between Groves and MERS. MERS argues that a justiciable controversy does not exist
because it “may or may not be required to hold the original note” to enforce the security interest and could “acquire
noteholder status through assignment” if so required. This argument goes to the merits of Groves’s argument for
invalidating the deed of trust and does not affect whether a controversy existed as to the validity of the deed of trust.
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-----------Appellant Mortgage Electronic Registration Systems, as Nominee for
Lender and Lender’s Successors and Assigns, (“MERS”) appeals from the

1

… See Tex. R. App. P. 47.4.

judgment of the county court at law of Wise County on its forcible detainer
action against Appellees Kim Young and All Occupants of 289 CR 4764, Boyd,
Texas 76023 (“Young”). MERS brings two issues on appeal. In its first issue,
MERS argues that the trial court erred by granting judgment for possession in
favor of Young on the basis of estoppel because the defense of estoppel cannot
control the outcome in a forcible detainer action. In its second issue, MERS
argues that the trial court erred by granting judgment for possession in favor of
Young because the evidence showed that MERS owned the property and had
a superior right of possession of the property.

Because we hold that the

evidence does not demonstrate that MERS owned the property at the time of
its forcible detainer action and that the county court did not have jurisdiction
to determine the issue of possession because that determination rested on the
resolution of title, we reverse the judgment of the county court and render a
judgment of dismissal.
Young bought the property at issue in 2002. She executed a note on the
property, secured by a deed of trust. Home Loan Corporation was listed on the
deed of trust as the lender and MERS was named as nominee. The deed of
trust noted that MERS held legal title and had the right to foreclose and sell the
property. The deed of trust did not mention Wells Fargo Home Mortgage, Inc.
(“WFHM”), and no record of assignment of the note was introduced at the
2

hearing on MERS’s forcible detainer action, but Young alleged that she made
her monthly mortgage payments to WFHM in 2002 and 2003.
According to Young’s testimony at the hearing in the county court,
sometime in 2004, she sold the property, and she obtained information from
WFHM about how the buyers could assume the debt. She testified that she
followed the instructions given and paid an assumption fee and that she never
received any communication from WFHM that the assumption did not go
through.

But she did not testify that she ever received confirmation from

WFHM that the assumption had gone through, and no deed conveying the
property to the buyers was introduced at the hearing. Young’s attorney had the
sale contract with her at the hearing, but it was not introduced into evidence.
Young testified that in 2005, she received notice that Wells Fargo Bank,
N.A. had procured insurance on the property in Young’s name. She stated that
she then contacted the insurance company and informed it of the sale of the
property and the buyer’s assumption of the note.
On January 3, 2006, unbeknownst to Young, a substitute trustee
conveyed the property to MERS after a nonjudicial foreclosure sale. The deed
was recorded in the Wise County records.

On January 12, 2006, MERS

conveyed the property to the Secretary of the Department of Housing and
Urban Development (“HUD”).
3

In April and June of 2006, Standard Guaranty Insurance Company sent
letters to Young notifying her that it had paid Wells Fargo Bank, N.A. for claims
made under an insurance policy on the property. On August 30, 2006, WFHM
sent Young a notice that it was renewing the insurance on the property.
Young testified that when she received this letter (which was after the
nonjudicial foreclosure sale and the transfer of the property to HUD), she
contacted “Wells Fargo.” 2 She testified that she was told that the property had
been abandoned by the buyers; the note was in default; foreclosure proceedings
had been commenced on January 3, 2006, but had not been finalized; and she
was still the owner of the property. She testified that an employee of “Wells
Fargo” agreed to reinstate the note and send her the paperwork for
reinstatement, but that she never received the paperwork despite repeated
telephone calls to “Wells Fargo” and “Wells Fargo” repeatedly telling her that
the note could be reinstated.

Despite never receiving the paperwork, she

moved back onto the property and made repairs to it.
On May 10, 2007, HUD conveyed the property under a deed without
warranty to Wells Fargo Home MTG–Prudential (“WFHM–Prudential”). On June
27, 2007, a law firm acting on behalf of Wells Fargo Bank, N.A. sent Young a

2

… Young did not specify which Wells Fargo entity she contacted.
4

notice to vacate the property. When she refused, MERS filed a forcible detainer
action against her in the justice court.

After the justice court granted

possession of the property to MERS, Young appealed to the statutory county
court.

There she entered a plea to the jurisdiction and several affirmative

defenses, including estoppel and a claim that the foreclosure had not complied
with statutory requirements. At the conclusion of the hearing, the county court
stated that estoppel applied and that it was denying the detainer on that
ground. The court’s judgment for Young, however, did not state the specific
grounds for denying MERS’s forcible detainer. MERS now appeals.
We consider MERS’ second issue first because it is dispositive. 3 MERS
argues that the trial court erred by granting judgment for possession in favor of
Young because the evidence showed that MERS owned the property and had
a superior right of possession of the property. Young argued in the county
court and in the alternative on appeal that the county court did not have
jurisdiction over the forcible detainer action because the court could not
determine whether MERS had a superior right to immediate possession without
determining title. We agree with Young.

3

… See Tex. R. App. 47.1.
5

A forcible detainer action addresses only the question of who is entitled
to immediate possession of a premises.4 A person commits forcible detainer
when the person refuses to surrender possession of real property on demand
and the person is a tenant by sufferance. 5 A plaintiff in a forcible detainer
action must present sufficient evidence of ownership to demonstrate a superior
right to immediate possession of the premises.6 A plaintiff does not, however,
have to prove ownership of the property; rather, a court may determine which
party has a superior right to possession without determining title when there
exists a landlord-tenant relationship between the parties.7 A court does not
have to determine title in such a case because the existence of the landlordtenant relationship provides a basis for determining the right to possession
without resolving the issue of who owns the property.8

4

… Cattin v. Highpoint Village Apartments, 26 S.W.3d 737, 738–39 (Tex.
App.—Fort Worth 2000, pet. dism’d w.o.j.).
5

… Tex. Prop. Code Ann. § 24.002(a) (Vernon 2000).

6

… Gibson v. Dynegy Midstream Servs., L.P., 138 S.W.3d 518, 522 (Tex.
App.—Fort Worth 2004, no pet.).
7

… Rice v. Pinney, 51 S.W.3d 705, 709, 712 (Tex. App.—Dallas 2001,
no pet.).
8

… See Salaymeh v. Plaza Centro, LLC, 264 S.W.3d 431, 436 (Tex.
App.—Houston [14th Dist.] 2008, no pet.) (stating that in forcible detainer
action, landlord-tenant relationship presents “an independent basis on which the
trial court [can] determine the right to immediate possession without resolving
6

In a forcible detainer case, the only issue that may be determined is the
right to actual possession; the issue of title to the property cannot be
adjudicated.9 The losing party in a forcible detainer action brought in the justice
court may appeal to the county court for a trial de novo.10 The taking of such
an appeal vacates the judgment of the justice court.11 In an appeal from a
justice court, the county court does not have jurisdiction if the justice court did
not have jurisdiction, and justice courts do not have jurisdiction to decide issues
of title.12 Significantly, although the existence of a title dispute will not deprive
a justice court of jurisdiction in a forcible detainer action, the court does not
have jurisdiction when the right to possession cannot be determined without
resolving the title issue.13 Thus, the county court did not have jurisdiction in

underlying title issues”); Brown v. Kula-Amos, Inc., No. 02-04-00032-CV, 2005
WL 675563, at *3 (Tex. App.—Fort Worth 2005, no pet.) (mem. op.) (noting
that forcible detainer action based on contract for deed depends upon landlordtenant relationship and that contract for deed may provide for party to become
tenant at sufferance upon default).
9

… Tex. R. Civ. P. 745.

10

… See Cattin, 26 S.W.3d at 739; Tex. R. Civ. P. 574b.

11

… Harter v. Curry, 101 Tex. 187, 105 S.W. 988, 989 (Tex. 1907);
Villalon v. Bank One, 176 S.W.3d 66, 69–70 (Tex. App.—Houston [1st Dist.]
2004, pet. denied).
12

… Gibson, 138 S.W.3d at 522; Rice, 51 S.W.3d at 708–09.

13

… Rice, 51 S.W.3d at 713.
7

this forcible detainer case if the court could not determine the right to
possession without determining title.
MERS based its claim for the right to possession on an alleged landlordtenant relationship created by a deed from the substitute trustee’s sale and the
provision in the deed of trust that made Young a tenant at sufferance upon
default and foreclosure. MERS submitted to the trial court a copy of the deed
of trust that secured the note to Young and listed MERS as the nominal
mortgagee for the lender and its successors and assigns. The deed of trust
provided that if Young defaulted on the note and the property was sold at a
foreclosure sale under the deed of trust, Young would become a tenant at
sufferance. This kind of provision in a deed of trust is generally sufficient to
establish a landlord-tenant relationship between the mortgagor and the
purchaser of the property at a foreclosure sale.14

MERS also introduced

evidence of the substitute trustee’s deed showing that it purchased the
property at a foreclosure sale. MERS argued in the county court that with this
evidence—the substitute trustee’s deed showing that MERS owned the property
after purchasing it at the foreclosure sale and the deed of trust creating a
landlord-tenant relationship between it and Young and showing that Young was

14

… See Scott v. Hewitt, 127 Tex. 31, 90 S.W.2d 816, 818 (1936).
8

a tenant at sufferance—the county court could have determined MERS’s right
to possession without determining title, despite Young’s arguments with
respect to the propriety of the foreclosure proceedings. 15
But Young brought a plea to the jurisdiction, disputing MERS’s assertion
that it owned the property. At the hearing, Young introduced two deeds
executed after the substitute trustee’s deed: a deed conveying the property
from MERS to HUD and another deed conveying the property from HUD to
WFHM–Prudential.

The deed from HUD does not mention MERS at all, as

nominee for WFHM–Prudential or in any other capacity.

All the other

documents MERS introduced relating to this property did, however, specifically
mention MERS. The deed of trust listed MERS, as nominee for the lender, as
the beneficiary of the instrument. The substitute trustee’s deed listed MERS,
as nominee for the lender, as the mortgagee. The deed to HUD listed MERS,
“as nominee for [the] Lender,” as the grantor. But no evidence before the
county court indicated that WFHM–Prudential designated MERS to act as its
nominee

with

respect

to

this

property

after

HUD

conveyed

it

to

WFHM–Prudential.

15

… See Reynolds v. Wells Fargo Bank, N.A., 245 S.W.3d 57, 60 (Tex.
App.—El Paso 2008, no pet.) (stating that argument that notice of foreclosure
was improper was beyond scope of forcible detainer action because only issue
in such action was right to possession).
9

On appeal, MERS argues that it brought the forcible detainer action on
behalf of “Wells Fargo.” It argues that it is a “book entry system” as that term
is defined in section 51.0001 of the property code 16 and contends that under
the deed of trust, MERS could act on behalf of “Lender and Lender’s successors
and assigns” and that WFHM–Prudential, as the current owner of the property,
is “Lender’s successor or assign with regard to the [p]roperty.” Thus, MERS
argues, it had authority to bring this suit on behalf of WFHM–Prudential.
MERS did not introduce evidence in the county court about the nature of
its business, but it has been discussed by other courts. MERS was created for
the purpose of tracking ownership interests in residential mortgages. 17 Entities
such as mortgage lenders “subscribe to the MERS system and pay annual fees
for the electronic processing and tracking of ownership and transfers of
mortgages.” 18 These MERS members “contractually agree to appoint MERS to
act as their common agent on all mortgages they register in the MERS
system.” 1 9

When a mortgage is executed through a MERS member and

16

… See Tex. Prop. Code Ann. § 51.0001 (Vernon 2007) (defining term
“book entry system”).
17

… MERSCORP, Inc. v. Romaine, 8 N.Y.3d 90, 861 N.E.2d 81, 83

(2006).
18

… Id.

19

… Id.
10

registered in the MERS system, it is recorded in the real property records with
MERS named on the instrument as nominee or mortgagee of record.20 While
the mortgage is in effect, the original lender may transfer the beneficial
ownership or servicing rights on the mortgage to another MERS member, with
MERS tracking these electronic transfers; these assignments are not recorded
in the real property records. 21

If a MERS member assigns its interest in a

mortgage to a non-MERS member, this assignment is recorded in the real
property records and MERS deactivates the loan within its system. 22
MERS has “no rights whatsoever to any payments made on account of
such mortgage loans, to any servicing rights related to such mortgage loans, or
to any mortgaged properties securing such mortgage loans.” 23 MERS acts as
the agent only for its members; once a note is transferred out of the MERS
system to a non-member, MERS cannot act as the agent.24

20

… Id.

21

… Id.

22

… Id. at n.4.

23

… In re Hawkins, No. BK-S-07-13593-LBR, 2009 WL 901766, at *3
(Bankr. D. Nev. Mar. 31, 2009) (mem. op.).
24

… Id. at *4.
11

The evidence in the county court showed that MERS was named as
nominee for Home Loan Corporation, the original lender on the note. After
Young defaulted on the note, MERS purchased the property at the substitute
trustee’s sale and subsequently conveyed the property to HUD. HUD later
conveyed the property to WFHM–Prudential. The record did not establish that
WFHM–Prudential was a member of MERS, that MERS was acting for
WFHM–Prudential

in

bringing

the

forcible

detainer

action,

or

that

WFHM–Prudential’s ownership of the property was the type of interest that
could be registered with MERS such that MERS could record the interest in its
name in accordance with the property code or bring this action.25
According to the property records of Wise County, WFHM–Prudential
holds title to the property. MERS does not. MERS did not assert in the county
court that WFHM–Prudential owned the property under a deed from HUD or
that it acted on behalf of WFHM–Prudential. It asserted instead that MERS
itself owned the property under the substitute trustee’s deed naming it as
grantee “as nominee for Lender and Lender[']s Successors and Assigns.” It
stated that it was a nominee for “Lender” but did not specify who “Lender”

25

… See Tex. Prop. Code Ann. § 51.0001 (defining “book entry system”
as “a national book entry system for registering a beneficial interest in a
security instrument”) (emphasis added).
12

was or show (or even assert) that it had any authority to bring a forcible
detainer action on behalf of WFHM–Prudential, the owner of record of the
property. It mentioned “Wells Fargo” only as having been the servicer of the
loan obtained by Young. And the evidence shows that WFHM–Prudential has
an interest in the property, not because of a deed of trust granting
WFHM–Prudential an interest that was then registered with MERS, but rather
through a deed from HUD conveying the property to Wells Fargo outright.
Thus, the fact that MERS may be a “book entry system” does not establish that
it has a landlord-tenant relationship with Young with respect to the property.
The county court had no evidence before it establishing that after HUD
transferred the property to WFHM–Prudential, that entity nominated MERS to
act for it with respect to this property. And at the hearing, MERS made no
attempt to explain the subsequent deeds to and from HUD and relied
exclusively on the substitute trustee’s deed to assert its right to possession.
Young introduced evidence disputing both MERS’s interest in the property
and any landlord-tenant relationship between her and MERS. Based on the
pleadings and evidence before it, the county court would have had to determine
who owned the property in order to determine whether MERS had the superior

13

right to possession.26 Accordingly, because the county court had no jurisdiction
to determine title, and because title may not be adjudicated in a forcible
detainer action, the county court did not have jurisdiction to determine if MERS
had a superior right to immediate possession of the property. We overrule
MERS’s second issue. Because we have held that the county court did not
have jurisdiction to determine MERS’s claim, we do not address MERS’s
remaining issue.27
Having held that the county court had no jurisdiction to determine MERS’s
right to possession, we reverse the judgment of the county court and render
judgment dismissing this case.28

LEE ANN DAUPHINOT
JUSTICE
PANEL: LIVINGSTON, DAUPHINOT, and MCCOY, JJ.
DELIVERED: June 4, 2009

26

… See Dass, Inc. v. Smith, 206 S.W.3d 197, 200 (Tex. App.—Dallas
2006, no pet.); Rice, 51 S.W.3d at 712–13.
27

… See Tex. R. App. P. 47.1.

28

… See City of Wichita Falls v. Pearce, 33 S.W.3d 415, 417 (Tex.
App.—Fort Worth 2000, no pet.) (reversing trial court judgment and rendering
judgment of dismissal because trial court had no jurisdiction over claims).
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CHAMBERS, J. — In the 1990s, the Mortgage Electronic Registration
System Inc. (MERS) was established by several large players in the mortgage
industry. MERS and its allied corporations maintain a private electronic registration
system for tracking ownership of mortgage-related debt. This system allows its
users to avoid the cost and inconvenience of the traditional public recording system
and has facilitated a robust secondary market in mortgage backed debt and
securities. Its customers include lenders, debt servicers, and financial institutes that
trade in mortgage debt and mortgage backed securities, among others. MERS does
not merely track ownership; in many states, including our own, MERS is frequently
listed as the “beneficiary” of the deeds of trust that secure its customers’ interests in
the homes securing the debts. Traditionally, the “beneficiary” of a deed of trust is
the lender who has loaned money to the homeowner (or other real property owner).
The deed of trust protects the lender by giving the lender the power to nominate a
trustee and giving that trustee the power to sell the home if the homeowner’s debt is
2
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not paid. Lenders, of course, have long been free to sell that secured debt, typically
by selling the promissory note signed by the homeowner. Our deed of trust act,
chapter 61.24 RCW, recognizes that the beneficiary of a deed of trust at any one
time might not be the original lender. The act gives subsequent holders of the debt
the benefit of the act by defining “beneficiary” broadly as “the holder of the
instrument or document evidencing the obligations secured by the deed of trust.”
RCW 61.24.005(2).
Judge John C. Coughenour of the Federal District Court for the Western
District of Washington has asked us to answer three certified questions relating to
two home foreclosures pending in King County. In both cases, MERS, in its role as
the beneficiary of the deed of trust, was informed by the loan servicers that the
homeowners were delinquent on their mortgages. MERS then appointed trustees
who initiated foreclosure proceedings. The primary issue is whether MERS is a
lawful beneficiary with the power to appoint trustees within the deed of trust act if it
does not hold the promissory notes secured by the deeds of trust. A plain reading of
the statute leads us to conclude that only the actual holder of the promissory note or
other instrument evidencing the obligation may be a beneficiary with the power to
appoint a trustee to proceed with a nonjudicial foreclosure on real property. Simply
put, if MERS does not hold the note, it is not a lawful beneficiary.
Next, we are asked to determine the “legal effect” of MERS not being a
lawful beneficiary. Unfortunately, we conclude we are unable to do so based upon
the record and argument before us.
3
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Finally, we are asked to determine if a homeowner has a Consumer
Protection Act (CPA), chapter 19.86 RCW, claim based upon MERS representing
that it is a beneficiary. We conclude that a homeowner may, but it will turn on the
specific facts of each case.
FACTS
In 2006 and 2007 respectively, Kevin Selkowitz and Kristin Bain bought
homes in King County. Selkowitz’s deed of trust named First American Title
Company as the trustee, New Century Mortgage Corporation as the lender, and
MERS as the beneficiary and nominee for the lender. Bain’s deed of trust named
IndyMac Bank FSB as the lender, Stewart Title Guarantee Company as the trustee,
and, again, MERS as the beneficiary. Subsequently, New Century filed for
bankruptcy protection, IndyMac went into receivership,1 and both Bain and
Selkowitz fell behind on their mortgage payments. In May 2010, MERS, in its role
as the beneficiary of the deeds of trust, named Quality Loan Service Corporation as
the successor trustee in Selkowitz’s case, and Regional Trustee Services as the
trustee in Bain’s case. A few weeks later the trustees began foreclosure
proceedings. According to the attorneys in both cases, the assignments of the
promissory notes were not publically recorded.2
1

The FDIC (Federal Deposit Insurance Corporation), in IndyMac’s shoes, successfully moved for
summary judgment in the underlying cases on the ground that there were no assets to pay any
unsecured creditors. Doc. 86, at 6 (Summ. J. Mot., noting that “the [FDIC] determined that the
total assets of the IndyMac Bank Receivership are $63 million while total deposit liabilities are
$8.738 billion.”); Doc. 108 (Summ. J. Order).
2
According to briefing filed below, Bain’s “[n]ote was assigned to Deutsche Bank by former
defendant IndyMac Bank, FSB, and placed in a mortgage loan asset-backed trust pursuant to a
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Both Bain and Selkowitz sought injunctions to stop the foreclosures and
sought damages under the Washington CPA, among other things.3 Both cases are
now pending in Federal District Court for the Western District of Washington.
Selkowitz v. Litton Loan Servicing, LP, No. C10-05523-JCC, 2010 WL 3733928
(W.D. Wash. Aug. 31, 2010) (unpublished). Judge Coughenour certified three
questions of state law to this court. We have received amici briefing in support of
the plaintiffs from the Washington State attorney general, the National Consumer
Law Center, the Organization United for Reform (OUR) Washington, and the
Homeowners’ Attorneys, and amici briefing in support of the defendants from the
Washington Bankers Association (WBA).

CERTIFIED QUESTIONS
1.

Is Mortgage Electronic Registration Systems, Inc., a lawful
“beneficiary” within the terms of Washington’s Deed of Trust

Pooling and Servicing Agreement dated June 1, 2007.” Doc. 149, at 3. Deutsche Bank filed a
copy of the promissory note with the federal court. It appears Deutsche Bank is acting as trustee
of a trust that contains Bain’s note, along with many others, though the record does not establish
what trust this might be.
3
While the merits of the underlying cases are not before us, we note that Bain contends that the
real estate agent, the mortgage broker, and the mortgage originator took advantage of her known
cognitive disabilities in order to induce her to agree to a monthly payment they knew or should
have known she could not afford; falsified information on her mortgage application; and failed to
make legally required disclosures. Bain also asserts that foreclosure proceedings were initiated by
IndyMac before IndyMac was assigned the loan and that some of the documents in the chain of
title were executed fraudulently. This is confusing because IndyMac was the original lender, but
the record suggests (but does not establish) that ownership of the debt had changed hands several
times.

5
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Act, Revised Code of Washington section 61.24.005(2), if it
never held the promissory note secured by the deed of trust?
[Short answer: No.]
2.

If so, what is the legal effect of Mortgage Electronic
Registration Systems, Inc., acting as an unlawful beneficiary
under the terms of Washington’s Deed of Trust Act?
[Short answer: We decline to answer based upon what is before
us.]

3.

Does a homeowner possess a cause of action under
Washington’s Consumer Protection Act against Mortgage
Electronic Registration Systems, Inc., if MERS acts as an
unlawful beneficiary under the terms of Washington’s Deed of
Trust Act?
[Short answer: The homeowners may have a CPA action but
each homeowner will have to establsih the elements based upon
the facts of that homeowner’s case.]

Order Certifying Question to the Washington State Supreme Ct. (Certification) at 34.
ANALYSIS
“The decision whether to answer a certified question pursuant to chapter 2.60
RCW is within the discretion of the court.” Broad v. Mannesmann Anlagenbau,
A.G., 141 Wn.2d 670, 676, 10 P.3d 371 (2000) (citing Hoffman v. Regence Blue
Shield, 140 Wn.2d 121, 128, 991 P.2d 77 (2000)). We treat the certified question
as a pure question of law and review de novo. See, e.g., Parents Involved in Cmty
Schs v. Seattle Sch. Dist. No. 1, 149 Wn.2d 660, 670, 72 P.3d 151 (2003) (citing
Rivett v. City of Tacoma, 123 Wn.2d 573, 578, 870 P.2d 299 (1994)).
Deeds of Trust
6
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Private recording of mortgage-backed debt is a new development in an old
and long evolving system. We offer a brief review to put the issues before us in
context.
A mortgage as a mechanism to secure an obligation to repay a debt has
existed since at least the 14th century. 18 William B. Stoebuck & John W. Weaver,
Washington Practice: Real Estate: Transactions § 17.1, at 253 (2d ed. 2004). Often
in those early days, the debtor would convey land to the lender via a deed that
would contain a proviso that if a promissory note in favor of the lender was paid by
a certain day, the conveyance would terminate. Id. at 254. English law courts
tended to enforce contracts strictly; so strictly, that equity courts began to intervene
to ameliorate the harshness of strict enforcement of contract terms. Id. Equity
courts often gave debtors a grace period in which to pay their debts and redeem
their properties, creating an “equitable right to redeem the land during the grace
period.” Id. The equity courts never established a set length of time for this grace
period, but they did allow lenders to petition to “foreclose” it in individual cases.
Id. “Eventually, the two equitable actions were combined into one, granting the
period of equitable redemption and placing a foreclosure date on that period.” Id. at
255 (citing George E. Osborne, Handbook on the Law of Mortgages §§ 1-10 (2d ed.
1970)).
In Washington, “[a] mortgage creates nothing more than a lien in support of
the debt which it is given to secure.” Pratt v. Pratt, 121 Wash. 298, 300, 209 P.
535 (1922) (citing Gleason v. Hawkins, 32 Wash. 464, 73 P. 533 (1903)); see also
7
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18 Stoebuck & Weaver, supra, § 18.2, at 305. Mortgages come in different forms,
but we are only concerned here with mortgages secured by a deed of trust on the
mortgaged property. These deeds do not convey the property when executed;
instead, “[t]he statutory deed of trust is a form of a mortgage.” 18 Stoebuck &
Weaver, supra, § 17.3, at 260. “More precisely, it is a three-party transaction in
which land is conveyed by a borrower, the ‘grantor,’ to a ‘trustee,’ who holds title
in trust for a lender, the ‘beneficiary,’ as security for credit or a loan the lender has
given the borrower.” Id. Title in the property pledged as security for the debt is not
conveyed by these deeds, even if “on its face the deed conveys title to the trustee,
because it shows that it is given as security for an obligation, it is an equitable
mortgage.” Id. (citing Grant S. Nelson & Dale A. Whitman, Real Estate Finance
Law § 1.6 (4th ed. 2001)).
When secured by a deed of trust that grants the trustee the power of sale if
the borrower defaults on repaying the underlying obligation, the trustee may usually
foreclose the deed of trust and sell the property without judicial supervision. Id. at
260-61; RCW 61.24.020; RCW 61.12.090; RCW 7.28.230(1). This is a significant
power, and we have recently observed that “the [deed of trust] Act must be
construed in favor of borrowers because of the relative ease with which lenders can
forfeit borrowers’ interests and the lack of judicial oversight in conducting
nonjudicial foreclosure sales.” Udall v. T.D. Escrow Servs., Inc., 159 Wn.2d 903,
915-16, 154 P.3d 882 (2007) (citing Queen City Sav. & Loan Ass’n v. Mannhalt,
111 Wn.2d 503, 514, 760 P.2d 350 (1988) (Dore, J., dissenting)). Critically under
8
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our statutory system, a trustee is not merely an agent for the lender or the lender’s
successors. Trustees have obligations to all of the parties to the deed, including the
homeowner. RCW 61.24.010(4) (“The trustee or successor trustee has a duty of
good faith to the borrower, beneficiary, and grantor.”); Cox v. Helenius, 103 Wn.2d
383, 389, 693 P.2d 683 (1985) (citing George E. Osborne, Grant S. Nelson & Dale
A. Whitman, Real Estate Finance Law § 7.21 (1979) (“[A] trustee of a deed of trust
is a fiduciary for both the mortgagee and mortgagor and must act impartially
between them.”)).4 Among other things, “the trustee shall have proof that the
beneficiary is the owner of any promissory note or other obligation secured by the
deed of trust” and shall provide the homeowner with “the name and address of the
owner of any promissory notes or other obligations secured by the deed of trust”
before foreclosing on an owner-occupied home. RCW 61.24.030(7)(a), (8)(l).
Finally, throughout this process, courts must be mindful of the fact that
“Washington’s deed of trust act should be construed to further three basic
objectives.” Cox, 103 Wn.2d at 387 (citing Joseph L. Hoffmann, Comment, Court
Actions Contesting the Nonjudicial Foreclosure of Deeds of Trust in Washington,
4

In 2008, the legislature amended the deed of trust act to provide that trustees did not have a
fiduciary duty, only the duty of good faith. Laws of 2008, ch. 153, § 1, codified in part as RCW
61.24.010(3) (“The trustee or successor trustee shall have no fiduciary duty or fiduciary
obligation to the grantor or other persons having an interest in the property subject to the deed of
trust.”). This case does not offer an opportunity to explore the impact of the amendment. A bill
was introduced into our state senate in the 2012 session that, as originally drafted, would require
every assignment be recorded. S.B. 6070, 62d Leg., Reg. Sess. (Wash. 2012). A substitute bill
passed out of committee convening a stakeholder group “to convene to discuss the issue of
recording deeds of trust of residential real property, including assignments and transfers, amongst
other related issues” and report back to the legislature with at least one specific proposal by
December 1, 2012. Substitute S.B. 6070, 62d Leg., Reg. Sess. (Wash. 2012).
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59 Wash. L. Rev. 323, 330 (1984)). “First, the nonjudicial foreclosure process
should remain efficient and inexpensive. Second, the process should provide an
adequate opportunity for interested parties to prevent wrongful foreclosure. Third,
the process should promote the stability of land titles.” Id. (citation omitted) (citing
Peoples Nat’l Bank of Wash. v. Ostrander, 6 Wn. App. 28, 491 P.2d 1058 (1971)).
MERS
MERS, now a Delaware corporation, was established in the mid 1990s by a
consortium of public and private entities that included the Mortgage Bankers
Association of America, the Federal National Mortgage Association (Fannie Mae),
the Federal Home Loan Mortgage Corporation (Freddie Mac), the Government
National Mortgage Association (Ginnie Mae), the American Bankers Association,
and the American Land Title Association, among many others. See In re
MERSCORP, Inc. v. Romaine, 8 N.Y.3d 90, 96 n.2, 861 N.E.2d 81, 828 N.Y.S.2d
266 (2006); Phyllis K. Slesinger & Daniel McLaughlin, Mortgage Electronic
Registration System, 31 Idaho L. Rev. 805, 807 (1995); Christopher L. Peterson,
Foreclosure, Subprime Mortgage Lending, and the Mortgage Electronic
Registration System, 78 U. Cin. L. Rev. 1359, 1361 (2010). It established “a
central, electronic registry for tracking mortgage rights . . . [where p]arties will be
able to access the central registry (on a need to know basis).” Slesinger &
McLaughlin, supra, at 806. This was intended to reduce the costs, increase the
efficiency, and facilitate the securitization of mortgages and thus increase liquidity.
Peterson, supra, at 1361.5 As the New York high court described the process:
10
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The initial MERS mortgage is recorded in the County Clerk’s
office with “Mortgage Electronic Registration Systems, Inc.” named as
the lender’s nominee or mortgagee of record on the instrument. During
the lifetime of the mortgage, the beneficial ownership interest or
servicing rights may be transferred among MERS members (MERS
assignments), but these assignments are not publicly recorded; instead
they are tracked electronically in MERS’s private system.
Romaine, 8 N.Y.3d at 96. MERS “tracks transfers of servicing rights and beneficial
ownership interests in mortgage loans by using a permanent 18-digit number called
the Mortgage Identification Number.” Resp. Br. of MERS at 13 (Bain) (footnote
omitted). It facilitates secondary markets in mortgage debt and servicing rights,
without the traditional costs of recording transactions with the local county records
offices. Slesinger & McLaughlin, supra, at 808; In re Agard, 444 B.R. 231, 247
(Bankr. E.D.N.Y. 2011).
Many loans have been pooled into securitization trusts where they, hopefully,
produce income for investors. See, e.g., Pub. Emps’ Ret. Sys. of Miss. v. Merrill
Lynch & Co., 277 F.R.D. 97, 102-03 (S.D.N.Y. 2011) (discussing process of
pooling mortgages into asset backed securities). MERS has helped overcome what
had come to be seen as a drawback of the traditional mortgage financing model:

At oral argument, counsel for Bain contended the reason for MERS’s creation was a study in
1994 concluding that the mortgage industry would save $77.9 million a year in state and local
filing fees. Wash. Supreme Court oral argument, Bain v. Mortg. Elec. Registration Sys., No.
86206-1 (Mar. 15, 2012), at approx. 44 min., audio recording by TVW, Washington’s Public
Affairs Network, available at http://www.tvw.org. While saving costs was certainly a motivating
factor in its creation, efficiency, secondary markets, and the resulting increased liquidity were
other major driving forces leading to MERS’s creation. Slesinger & McLaughlin, supra, at 80607.
5
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lack of liquidity. MERS has facilitated securitization of mortgages bringing more
money into the home mortgage market. With the assistance of MERS, large
numbers of mortgages may be pooled together as a single asset to serve as security
for creative financial instruments tailored to different investors. Some investors may
buy the right to interest payments only, others principal only; different investors may
want to buy interest in the pool for different durations. Mortg. Elec. Registration
Sys., Inc. v. Azize, 965 So. 2d 151, 154 n.3 (Fla. Dist. Ct. App. 2007); Dustin A.
Zacks, Standing in Our Own Sunshine: Reconsidering Standing, Transparency,
and Accuracy in Foreclosures, 29 Quinnipiac L. Rev. 551, 570-71 (2011); Chana
Joffe-Walt & David Kestenbaum, Before Toxie Was Toxic, Nat’l Pub. Radio (Sept.
17, 2010, 12:00 A.M.)6 (discussing formation of mortgage backed securities). In
response to the changes in the industries, some states have explicitly authorized
lenders’ nominees to act on lenders’ behalf. See, e.g., Jackson v. Mortg. Elec.
Registration Sys., Inc., 770 N.W.2d 487, 491 (Minn. 2009) (noting Minn. Stat. §
507.413 is “frequently called ‘the MERS statute’”). As of now, our state has not.
As MERS itself acknowledges, its system changes “a traditional three party
deed of trust [into] a four party deed of trust, wherein MERS would act as the
contractually agreed upon beneficiary for the lender and its successors and assigns.”
MERS Resp. Br. at 20 (Bain). As recently as 2004, learned commentators William
Stoebuck and John Weaver could confidently write that “[a] general axiom of

6

Available at http://www.npr.org/blogs/money/2010/09/16/129916011/before-toxie-wastoxic.

12

Bain (Kristin), et al. v. Mortg. Elec. Registration Sys., et al., No. 86206-1

mortgage law is that obligation and mortgage cannot be split, meaning that the
person who can foreclose the mortgage must be the one to whom the obligation is
due.” 18 Stoebuck & Weaver, supra, § 18.18, at 334. MERS challenges that
general axiom. Since then, as the New York bankruptcy court observed recently:
In the most common residential lending scenario, there are two
parties to a real property mortgage—a mortgagee, i.e., a lender, and a
mortgagor, i.e., a borrower. With some nuances and allowances for the
needs of modern finance this model has been followed for hundreds of
years. The MERS business plan, as envisioned and implemented by
lenders and others involved in what has become known as the
mortgage finance industry, is based in large part on amending this
traditional model and introducing a third party into the equation.
MERS is, in fact, neither a borrower nor a lender, but rather purports to
be both “mortgagee of record” and a “nominee” for the mortgagee.
MERS was created to alleviate problems created by, what was
determined by the financial community to be, slow and burdensome
recording processes adopted by virtually every state and locality. In
effect the MERS system was designed to circumvent these procedures.
MERS, as envisioned by its originators, operates as a replacement for
our traditional system of public recordation of mortgages.
Agard, 444 B.R. at 247.
Critics of the MERS system point out that after bundling many loans together,
it is difficult, if not impossible, to identify the current holder of any particular loan,
or to negotiate with that holder. While not before us, we note that this is the nub of
this and similar litigation and has caused great concern about possible errors in
foreclosures, misrepresentation, and fraud. Under the MERS system, questions of
authority and accountability arise, and determining who has authority to negotiate
13

Bain (Kristin), et al. v. Mortg. Elec. Registration Sys., et al., No. 86206-1

loan modifications and who is accountable for misrepresentation and fraud
becomes extraordinarily difficult.7 The MERS system may be inconsistent with
our second objective when interpreting the deed of trust act: that “the process
should provide an adequate opportunity for interested parties to prevent wrongful
foreclosure.” Cox, 103 Wn.2d at 387 (citing Ostrander, 6 Wn. App. 28).
The question, to some extent, is whether MERS and its associated business
partners and institutions can both replace the existing recording system established
by Washington statutes and still take advantage of legal procedures established in
those same statutes. With this background in mind, we turn to the certified
questions.
I. Deed of Trust Beneficiaries
Again, the federal court has asked:
1.

Is Mortgage Electronic Registration Systems, Inc., a lawful
“beneficiary” within the terms of Washington’s Deed of Trust
Act, Revised Code of Washington section 61.24.005(2), if it
never held the promissory note secured by the deed of trust?

Certification at 3.
A. Plain Language
MERS insists that borrowers need only know the identity of the servicers of their loans.
However, there is considerable reason to believe that servicers will not or are not in a position to
negotiate loan modifications or respond to similar requests. See generally Diane E. Thompson,
Foreclosing Modifications: How Servicer Incentives Discourage Loan Modifications, 86 Wash.
L. Rev. 755 (2011); Dale A. Whitman, How Negotiability Has Fouled Up the Secondary
Mortgage Market, and What To Do About It, 37 Pepp. L. Rev. 737, 757-58 (2010). Lack of
transparency causes other problems. See generally U.S. Bank Nat’l Ass’n v. Ibanez, 458 Mass.
637, 941 N.E.2d 40 (2011) (noting difficulties in tracing ownership of the note).
7
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Under the plain language of the deed of trust act, this appears to be a simple
question. Since 1998, the deed of trust act has defined a “beneficiary” as “the
holder of the instrument or document evidencing the obligations secured by the deed
of trust, excluding persons holding the same as security for a different obligation.”
Laws of 1998, ch. 295, § 1(2), codified as RCW 61.24.005(2).8 Thus, in the terms
of the certified question, if MERS never “held the promissory note” then it is not a
“lawful ‘beneficiary.’”
MERS argues that under a more expansive view of the act, it meets the
statutory definition of “beneficiary.” It notes that the definition section of the deed
of trust act begins by cautioning that its definitions apply “‘unless the context
clearly requires otherwise.’” Resp. Br. of MERS at 19 (Bain) (quoting RCW
61.24.005). MERS argues that “[t]he context here requires that MERS be
recognized as a proper ‘beneficiary’ under the Deed of Trust [Act]. The context
here is that the Legislature was creating a more efficient default remedy for lenders,
8

Perhaps presciently, the Senate Bill Report on the 1998 amendment noted that “[p]ractice in this
area has departed somewhat from the strict statutory requirements, resulting in a perceived need
to clarify and update the act.” S.B. Rep. on Engrossed Substitute S.B. 6191, 55th Leg., Reg.
Sess. (Wash. 1998). The report also helpfully summarizes the legislature’s understanding of
deeds of trust as creating three-party mortgages:
Background: A deed of trust is a financing tool created by statute which is, in
effect, a triparty mortgage. The real property owner or purchaser (the grantor of
the deed of trust) conveys the property to an independent trustee, who is usually a
title insurance company, for the benefit of a third party (the lender) to secure
repayment of a loan or other debt from the grantor (borrower) to the beneficiary
(lender). The trustee has the power to sell the property nonjudicially in the event of
default, or, alternatively, foreclose the deed of trust as a mortgage.
Id. at 1.
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not putting up barriers to foreclosure.” Id. It contends that the parties were legally
entitled to contract as they see fit, and that the “the parties contractually agreed that
the ‘beneficiary’ under the Deed of Trust was ‘MERS’ and it is in that context that
the Court should apply the statute.” Id. at 20 (emphasis omitted).
The “unless the context clearly requires otherwise” language MERS relies
upon is a common phrase that the legislative bill drafting guide recommends be used
in the introductory language in all statutory definition sections. See Statute Law
Comm., Office of the Code Reviser, Bill Drafting Guide 2011.9 A search of the
unannotated Revised Code of Washington indicates that this statutory language has
been used over 600 times. Despite its ubiquity, we have found no case—and
MERS draws our attention to none—where this common statutory phrase has been
read to mean that the parties can alter statutory provisions by contract, as opposed
to the act itself suggesting a different definition might be appropriate for a specific
statutory provision. We have interpreted the boilerplate: “The definitions in this
section apply throughout the chapter unless the context clearly requires otherwise”
language only once, and then in the context of determining whether a general courtmartial qualified as a prior conviction for purposes of the Sentencing Reform Act of
1981 (SRA), chapter 9.94A RCW. See State v. Morley, 134 Wn.2d 588, 952 P.2d
167 (1998). There, the two defendants challenged the use of their prior general
courts-martial on the ground that the SRA defined “conviction” as ‘“an adjudication

Available at http://www.leg.wa.gov/CodeReviser/Pages/bill_drafting_guide.aspx (last visited
Aug. 7, 2012).
9
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of guilt pursuant to Titles 10 or 13 RCW.’” Morley, 134 Wn.2d at 595 (quoting
RCW 9.94A.030(9)). Since, the defendants reasoned, their courts-martial were not
“pursuant to Titles 10 or 13 RCW,” they should not be considered criminal history.
We noted that the SRA frequently treated out-of-state convictions (which would
also not be pursuant to Titles 10 or 13 RCW) as convictions and rejected the
argument since the specific statutory context required a broader definition of the
word “convictions” than the definition section provided. Id. at 598. MERS has
cited no case, and we have found none that holds that extrastatutory conditions can
create a context where a different definition of defined terms would be appropriate.
We do not find this argument persuasive.
MERS also argues that it meets the statutory definition itself. It notes,
correctly, that the legislature did not limit “beneficiary” to the holder of the
promissory note: instead, it is “the holder of the instrument or document evidencing
the obligations secured by the deed of trust.” RCW 61.24.005(2) (emphasis added).
It suggests that “instrument” and “document” are broad terms and that “in the
context of a residential loan, undoubtedly the Legislature was referring to all of the
loan documents that make up the loan transaction • i.e., the note, the deed of trust,
and any other rider or document that sets forth the rights and obligations of the
parties under the loan,” and that “obligation” must be read to include any financial
obligation under any document signed in relation to the loan, including “attorneys’
fees and costs incurred in the event of default.” Resp. Br. of MERS at 21-22
(Bain). In these particular cases, MERS contends that it is a proper beneficiary
17
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because, in its view, it is “indisputably the ‘holder’ of the Deed of Trust.” Id. at 22.
It provides no authority for its characterization of itself as “indisputably the
‘holder”’ of the deeds of trust.
The homeowners, joined by the Washington attorney general, do dispute
MERS’ characterization of itself as the holder of the deeds of trust. Starting from
the language of RCW 61.24.005(2) itself, the attorney general contends that “[t]he
‘instrument’ obviously means the promissory note because the only other document
in the transaction is the deed of trust and it would be absurd to read this definition as
saying that “‘beneficiary means the holder of the deed of trust secured by the deed
of trust.”’” Br. of Amicus Att’y General (AG Br.) at 2-3 (quoting RCW
61.24.005(2)). We agree that an interpretation “beneficiary” that has the deed of
trust securing itself is untenable.
Other portions of the deed of trust act bolster the conclusion that the
legislature meant to define “beneficiary” to mean the actual holder of the promissory
note or other debt instrument. In the same 1998 bill that defined “beneficiary” for
the first time, the legislature amended RCW 61.24.070 (which had previously
forbidden the trustee alone from bidding at a trustee sale) to provide:
(1) The trustee may not bid at the trustee’s sale. Any other person,
including the beneficiary, may bid at the trustee’s sale.
(2) The trustee shall, at the request of the beneficiary, credit
toward the beneficiary’s bid all or any part of the monetary obligations
secured by the deed of trust. If the beneficiary is the purchaser, any
amount bid by the beneficiary in excess of the amount so credited shall
18
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be paid to the trustee in the form of cash, certified check, cashier’s
check, money order, or funds received by verified electronic transfer,
or any combination thereof. If the purchaser is not the beneficiary, the
entire bid shall be paid to the trustee in the form of cash, certified
check, cashier's check, money order, or funds received by verified
electronic transfer, or any combination thereof.
Laws of 1998, ch. 295, § 9, codified as RCW 61.24.070. As Bain notes, this
provision makes little sense if the beneficiary does not hold the note. Bain Reply to
Resp. to Opening Br. at 11. In essence, it would authorize the non-holding
beneficiary to credit to its bid funds to which it had no right. However, if the
beneficiary is defined as the entity that holds the note, this provision
straightforwardly allows the noteholder to credit some or all of the debt to the bid.
Similarly, in the commercial loan context, the legislature has provided that “[a]
beneficiary’s acceptance of a deed in lieu of a trustee’s sale under a deed of trust
securing a commercial loan exonerates the guarantor from any liability for the debt
secured thereby except to the extent the guarantor otherwise agrees as part of the
deed in lieu transaction.” RCW 61.24.100(7). This provision would also make little
sense if the beneficiary did not hold the promissory note that represents the debt.
Finding that the beneficiary must hold the promissory note (or other
“instrument or document evidencing the obligation secured”) is also consistent with
recent legislative findings to the Foreclosure Fairness Act of 2011, Laws of 2011,
ch. 58, § 3(2). The legislature found:
[(1)] (a) The rate of home foreclosures continues to rise to
unprecedented levels, both for prime and subprime loans, and a new
wave of foreclosures has occurred due to rising unemployment, job
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loss, and higher adjustable loan payments;
....
(2) Therefore, the legislature intends to:
....
(b) Create a framework for homeowners and beneficiaries to
communicate with each other to reach a resolution and avoid
foreclosure whenever possible; and
(c) Provide a process for foreclosure mediation.
Laws of 2011, ch. 58, § 1 (emphasis added). There is no evidence in the record or
argument that suggests MERS has the power “to reach a resolution and avoid
foreclosure” on behalf of the noteholder, and there is considerable reason to believe
it does not. Counsel informed the court at oral argument that MERS does not
negotiate on behalf of the holders of the note.1 If the legislature intended to
authorize nonnoteholders to act as beneficiaries, this provision makes little sense.
However, if the legislature understood “beneficiary” to mean “noteholder,” then this
provision makes considerable sense. The legislature was attempting to create a
framework where the stakeholders could negotiate a deal in the face of changing
conditions.
We will also look to related statutes to determine the meaning of statutory
terms. Dep’t of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 11-12, 43 P.3d
4 (2002). Both the plaintiffs and the attorney general draw our attention to the
definition of “holder” in the Uniform Commercial Code (UCC), which was adopted
in the same year as the deed of trust act. See Laws of 1965, Ex. Sess., ch. 157
(UCC); Laws of 1965, ch. 74 (deed of trust act); Selkowitz Opening Br. at 13; AG
1

Wash. Supreme Court oral argument, supra, at approx. 34 min., 58 sec.
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Br. at 11-12. Stoebuck and Weaver note that the transfer of mortgage backed
obligations is governed by the UCC, which certainly suggests the UCC provisions
may be instructive for other purposes. 18 Stoebuck & Weaver, supra, § 18.18, at
334. The UCC provides:
“Holder” with respect to a negotiable instrument, means the person in
possession if the instrument is payable to bearer or, in the case of an
instrument payable to an identified person, if the identified person is in
possession. “Holder” with respect to a document of title means the
person in possession if the goods are deliverable to bearer or to the
order of the person in possession.
Former RCW 62A.1-201(20) (2001).11 The UCC also provides:
“Person entitled to enforce” an instrument means (i) the holder of the
instrument, (ii) a nonholder in possession of the instrument who has the
rights of a holder, or (iii) a person not in possession of the instrument
who is entitled to enforce the instrument pursuant to RCW 62A.3-309
or 62A.3-418(d). A person may be a person entitled to enforce the
instrument even though the person is not the owner of the instrument or
is in wrongful possession of the instrument.
RCW 62A.3-301. The plaintiffs argue that our interpretation of the deed of trust act
should be guided by these UCC definitions, and thus a beneficiary must either
actually possess the promissory note or be the payee. E.g., Selkowitz Opening Br.
at 14. We agree. This accords with the way the term “holder” is used across the
deed of trust act and the Washington UCC. By contrast, MERS’s approach would
require us to give “holder” a different meaning in different related statutes and
Several portions of chapter 61.24 RCW were amended by the 2012 legislature while this case
was under our review.
11
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construe the deed of trust act to mean that a deed of trust may secure itself or that
the note follows the security instrument. Washington’s deed of trust act
contemplates that the security instrument will follow the note, not the other way
around. MERS is not a “holder” under the plain language of the statute.
B. Contract and Agency
In the alternative, MERS argues that the borrowers should be held to their
contracts, and since they agreed in the deeds of trust that MERS would be the
beneficiary, it should be deemed to be the beneficiary. E.g., Resp. Br. of MERS at
24 (Bain). Essentially, it argues that we should insert the parties’ agreement into the
statutory definition. It notes that another provision of Title 61 RCW specifically
allows parties to insert side agreements or conditions into mortgages. RCW
61.12.020 (“Every such mortgage, when otherwise properly executed, shall be
deemed and held a good and sufficient conveyance and mortgage to secure the
payment of the money therein specified. The parties may insert in such mortgage
any lawful agreement or condition.”).
MERS argues we should be guided by Cervantes v. Countrywide Home
Loans, Inc., 656 F.3d 1034 (9th Cir. 2011). In Cervantes, the Ninth Circuit Court
of Appeals affirmed dismissal of claims for fraud, intentional infliction of emotional
distress, and violations of the federal Truth in Lending Act and the Arizona
Consumer Fraud Act against MERS, Countrywide Home Loans, and other financial
institutions. Id. at 1041. We do not find Cervantes instructive. Cervantes was a
putative class action that was dismissed on the pleadings for a variety of reasons,
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the vast majority of which are irrelevant to the issues before us. Id. at 1038. After
dismissing the fraud claim for failure to allege facts that met all nine elements of a
fraud claim in Arizona, the Ninth Circuit observed that MERS’s role was plainly
laid out in the deeds of trust. Id. at 1042. Nowhere in Cervantes does the Ninth
Circuit suggest that the parties could contract around the statutory terms.
MERS also seeks support in a Virginia quiet title action. Horvath v. Bank of
N.Y., N.A., 641 F.3d 617, 620 (4th Cir. 2011). After Horvath had become
delinquent in his mortgage payments and after a foreclosure sale, Horvath sued the
holder of the note and MERS, among others, on a variety of claims, including a
claim to quiet title in his favor on the ground that various financial entities had by
“‘splitting . . . the pieces of’ his mortgage . . . ‘caused the Deeds of Trust [to] split
from the Notes and [become] unenforceable.’” Id. at 620 (alterations in original)
(quoting complaint). The Fourth Circuit rejected Horvath’s quiet title claim out of
hand, remarking:
It is difficult to see how Horvath’s arguments could possibly be
correct. Horvath’s note plainly constitutes a negotiable instrument
under Va. Code Ann. § 8.3A–104. That note was endorsed in blank,
meaning it was bearer paper and enforceable by whoever possessed it.
See Va. Code Ann. § 8.3A–205(b). And BNY [(Bank of New York)]
possessed the note at the time it attempted to foreclose on the property.
Therefore, once Horvath defaulted on the property, Virginia law
straightforwardly allowed BNY to take the actions that it did.
Id. at 622. There is no discussion anywhere in Horvath of any statutory definition
of “beneficiary.” While the opinion discussed transferability of notes under the
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UCC as adopted in Virginia, there is only the briefest mention of the Virginia deed
of trust act. Compare Horvath, 641 F.3d at 621-22 (citing various provisions of Va.
Code Ann. Titles 8.1A, 8.3A (UCC)), with id. at 623 n.3 (citing Va. Code. Ann. §
55-59(7) (discussing deed of trust foreclosure proceedings)). We do not find
Horvath helpful.
Similarly, MERS argues that lenders and their assigns are entitled to name it
as their agent. E.g., Resp. Br. of MERS at 29-30 (Bain). That is likely true and
nothing in this opinion should be construed to suggest an agent cannot represent the
holder of a note. Washington law, and the deed of trust act itself, approves of the
use of agents. See, e.g., former RCW 61.24.031(1)(a) (2011) (“A trustee,
beneficiary, or authorized agent may not issue a notice of default . . . until . . . .”
(emphasis added)). MERS notes, correctly, that we have held “an agency
relationship results from the manifestation of consent by one person that another
shall act on his behalf and subject to his control, with a correlative manifestation of
consent by the other party to act on his behalf and subject to his control.” Moss v.
Vadman, 77 Wn.2d 396, 402-03, 463 P.2d 159 (1970) (citing Matsumura v. Eilert,
74 Wn.2d 369, 444 P.2d 806 (1968)).
But Moss also observed that “[w]e have repeatedly held that a prerequisite of
an agency is control of the agent by the principal.” Id. at 402 (emphasis added)
(citing McCarty v. King County Med. Serv. Corp., 26 Wn.2d 660, 175 P.2d 653
(1946)). While we have no reason to doubt that the lenders and their assigns control
MERS, agency requires a specific principal that is accountable for the acts of its
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agent. If MERS is an agent, its principals in the two cases before us remain
unidentified.12 MERS attempts to sidestep this portion of traditional agency law by
pointing to the language in the deeds of trust that describe MERS as “acting solely
as a nominee for Lender and Lender’s successors and assigns.” Doc. 131-2, at 2
(Bain deed of trust); Doc. 9-1, at 3 (Selkowitz deed of trust.); e.g., Resp. Br. of
MERS at 30 (Bain). But MERS offers no authority for the implicit proposition that
the lender’s nomination of MERS as a nominee rises to an agency relationship with
successor noteholders.13 MERS fails to identify the entities that control and are
accountable for its actions. It has not established that it is an agent for a lawful
principal.
This is not the first time that a party has argued that we should give effect to
its contractual modification of a statute. See Godfrey v. Hartford Ins. Cas. Co., 142
Wn.2d 885, 16 P.3d 617 (2001); see also Nat’l Union Ins. Co. of Pittsburgh, Pa. v.
Puget Sound Power & Light, 94 Wn. App. 163, 177, 972 P.2d 481 (1999) (holding
12

At oral argument, counsel for MERS was asked to identify its principals in the cases before us
and was unable to do so. Wash. Supreme Court oral argument, supra, at approx. 23 min., 23 sec.
13
The record suggests, but does not establish, that MERS often acted as an agent of the loan
servicer, who would communicate the fact of a default and request appointment of a trustee, but
is silent on whether the holder of the note would play any controlling role. Doc. 69-2, at 4-5
(describing process). For example, in Selkowitz’s case, “the Appointment of Successor Trustee”
was signed by Debra Lyman as assistant vice president of MERS Inc. Doc. 8-1, at 17. There was
no evidence that Lyman worked for MERS, but the record suggests she is 1 of 20,000 people
who have been named assistant vice president of MERS. See Br. of Amicus National Consumer
Law Center at 9 n.18 (citing Christopher L. Peterson, Two Faces: Demystifying the Mortgage
Electronic Registration System’s Land Title Theory, 53 Wm. & Mary L. Rev. 111, 118 (2011)).
Lender Processing Service, Inc., which processed paperwork relating to Bain’s foreclosure, seems
to function as a middleman between loan servicers, MERS, and law firms that execute
foreclosures. Docs. 69-1 through 69-3.
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a business and a utility could not contract around statutory uniformity requirements);
State ex rel. Standard Optical Co. v. Superior Court, 17 Wn.2d 323, 329, 135 P.2d
839 (1943) (holding that a corporation could not avoid statutory limitations on scope
of practice by contract with those who could so practice); cf. Vizcaino v. Microsoft
Corp., 120 F.3d 1006, 1011-12 (9th Cir. 1997) (noting that Microsoft’s agreement
with certain workers that they were not employees was not binding). In Godfrey,
Hartford Casualty Insurance Company had attempted to pick and chose what
portions of Washington’s uniform arbitration act, chapter 7.04A RCW, it and its
insured would use to settle disputes. Godfrey, 142 Wn.2d at 889. The court noted
that parties were free to decide whether to arbitrate, and what issues to submit to
arbitration, but “once an issue is submitted to arbitration . . . Washington’s
[arbitration] Act applies.” Id. at 894. By submitting to arbitration, “they have
activated the entire chapter and the policy embodied therein, not just the parts that
are useful to them.” Id. at 897. The legislature has set forth in great detail how
nonjudicial foreclosures may proceed. We find no indication the legislature
intended to allow the parties to vary these procedures by contract. We will not
allow waiver of statutory protections lightly. MERS did not become a beneficiary
by contract or under agency principals.
C. Policy
MERS argues, strenuously, that as a matter of public policy it should be
allowed to act as the beneficiary of a deed of trust because “the Legislature certainly
did not intend for home loans in the State of Washington to become unsecured, or to
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allow defaulting home loan borrowers to avoid non-judicial foreclosure, through
manipulation of the defined terms in the [deed of trust] Act.” Resp. Br. of MERS at
23 (Bain). One difficulty is that it is not the plaintiffs that manipulated the terms of
the act: it was whoever drafted the forms used in these cases. There are certainly
significant benefits to the MERS approach but there may also be significant
drawbacks. The legislature, not this court, is in the best position to assess policy
considerations. Further, although not considered in this opinion, nothing herein
should be interpreted as preventing the parties to proceed with judicial foreclosures.
That must await a proper case.
D. Other Courts
Unfortunately, we could find no case, and none have been drawn to our
attention, that meaningfully discusses a statutory definition like that found in RCW
61.24.005(2). MERS asserts that “the United States District Court for the Western
District of Washington has recently issued a series of opinions on the very issues
before the Court, finding in favor of MERS.” Resp. Br. of MERS at 35-36 (Bain)
(citing Daddabbo v. Countrywide Home Loans, Inc., No. C09-1417RAJ, 2010 WL
2102485 (W.D. Wash. May 20, 2010) (unpublished); St. John v. Nw Tr. Ser., Inc.,
No. C11-5382BHS, 2011 WL 4543658 (W.D. Wash. Sept. 29, 2011, Dismissal
Order) (unpublished); Vawter v. Quality Loan Servicing Corp. of Wash., 707 F.
Supp. 2d 1115 (W.D. Wash. 2010)). These citations are not well taken. Daddabbo
never mentions RCW 61.24.005(2). St. John mentions it in passing but devotes no
discussion to it. 2011 WL 4543658, at *3. Vawter mentions RCW 61.24.005(2)
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once, in a block quote from an unpublished case, without analysis. We do not find
these cases helpful.14
Amicus WBA draws our attention to three cases where state supreme courts
have held MERS could exercise the rights of a beneficiary. Amicus Br. of WBA at
12 (Bain) (citing Trotter v. Bank of N.Y. Mellon, No. 38022, 2012 WL 206004
(Idaho Jan. 25, 2012) (unpublished), withdrawn and superseded by 152 Idaho 842,
275 P.3d 857 (2012); Residential Funding Co. v. Saurman, 490 Mich. 909, 805
N.W.2d 183 (2011); RMS Residential Props., LLC v. Miller, 303 Conn. 224, 226,
32 A.3d 307 (2011)). But see Agard, 444 B.R. at 247 (collecting contrary cases);
Bellistri v. Ocwen Loan Servicing, LLC, 284 S.W.3d 619, 623-24 (Mo. App. 2009)
(holding MERS lacked authority to make a valid assignment of the note). But none
of these cases, on either side, discuss a statutory definition of “beneficiary” that is
similar to ours, and many are decided on agency grounds that are not before us. We
do not find them helpful either.
We answer the first certified question “No,” based on the plain language of
14

MERS string cites eight more cases, six of them unpublished that, it contends, establishes that
other courts have found that MERS can be beneficiary under a deed of trust. Resp. Br. of MERS
(Selkowitz) at 29 n.98. The six unpublished cases do not meaningfully analyze our statutes. The
two published cases, Gomes v. Countrywide Home Loans, Inc., 192 Cal. App. 4th 1149, 121 Cal.
Rptr. 3d 819 (2011), and Pantoja v. Countrywide Home Loans, Inc., 640 F. Supp. 2d 1177 (N.D.
Cal. 2009), are out of California, and neither have any discussion of the California statutory
definition of “beneficiary.” The Fourth District of the California Court of Appeals in Gomes does
reject the plaintiff’s theory that the beneficiary had to establish a right to foreclose in a nonjudicial
foreclosure action, but the California courts are split. Six weeks later, the third district found that
the beneficiary was required to show it had the right to foreclose, and a simple declaration from a
bank officer was insufficient. Herrera v. Deutsche Bank Nat’l Trust Co., 196 Cal. App. 4th 1366,
1378, 127 Cal. Rptr. 3d 362 (2011).
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the statute. MERS is an ineligible “‘beneficiary’ within the terms of the Washington
Deed of Trust Act,” if it never held the promissory note or other debt instrument
secured by the deed of trust.
II. Effect
The federal court has also asked us:
2.

If so, what is the legal effect of Mortgage Electronic
Registration Systems, Inc., acting as an unlawful beneficiary
under the terms of Washington’s Deed of Trust Act?

We conclude that we cannot decide this question based upon the record and
briefing before us. To assist the certifying court, we will discuss our reasons for
reaching this conclusion.
MERS contends that if it is acting as an unlawful beneficiary, its status should
have no effect: “All that it would mean is that there was a technical violation of the
Deed of Trust Act that all parties were aware of when the loan was originally
entered into.” Resp. Br. of MERS at 41 (Bain). “At most . . . MERS would simply
need to assign its legal interest in the Deed of Trust to the lender before the lender
proceeded with foreclosure.” Id. at 41-42. The difficulty with MERS’s argument is
that if in fact MERS is not the beneficiary, then the equities of the situation would
likely (though not necessarily in every case) require the court to deem that the real
beneficiary is the lender whose interests were secured by the deed of trust or that
lender’s successors.15 If the original lender had sold the loan, that purchaser would
See 18 Stoebuck & Weaver, supra, § 17.3, at 260 (noting that a deed of trust “is a three-party
transaction in which land is conveyed by a borrower, the ‘grantor,’ to a ‘trustee,’ who holds title
15
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need to establish ownership of that loan, either by demonstrating that it
actually held the promissory note or by documenting the chain of
transactions. Having MERS convey its “interests” would not accomplish
this.
In the alternative, MERS suggests that, if we find a violation of the act,
“MERS should be required to assign its interest in any deed of trust to the holder of
the promissory note, and have that assignment recorded in the land title records,
before any non-judicial foreclosure could take place.” Resp. Br. of MERS at 44
(Bain). But if MERS is not the beneficiary as contemplated by Washington law, it is
unclear what rights, if any, it has to convey. Other courts have rejected similar
suggestions. Bellistri, 284 S.W.3d at 624 (citing George v. Surkamp, 336 Mo. 1,
9, 76 S.W.2d 368 (1934)). Again, the identity of the beneficiary would need to be
determined. Because it is the repository of the information relating to the chain of
transactions, MERS would be in the best position to prove the identity of the holder
of the note and beneficiary.
Partially relying on the Restatement (Third) of Property: Mortgages § 5.4
(1997), Selkowitz suggests that the proper remedy for a violation of chapter 61.24
RCW “should be rescission, which does not excuse Mr. Selkowitz from payment of
any monetary obligation, but merely precludes non-judicial foreclosure of the

in trust for a lender, the ‘beneficiary,’ as security for credit or a loan the lender has given the
borrower”); see also U.S. Bank Nat’l Ass’n v. Ibanez, 458 Mass. 637, 941 N.E.2d 40 (2011)
(holding bank had to establish it was the mortgage holder at the time of foreclosure in order to
clear title through evidence of the chain of transactions).

30

Bain (Kristin), et al. v. Mortg. Elec. Registration Sys., et al., No. 86206-1

subject Deed of Trust. Moreover, if the subject Deed of Trust is void, Mr.
Selkowitz should be entitled to quiet title to his property.” Pl.’s Opening Br. at 40
(Selkowitz). It is unclear what he believes should be rescinded. He offers no
authority in his opening brief for the suggestion that listing an ineligible beneficiary
on a deed of trust would render the deed void and entitle the borrower to quiet title.
He refers to cases where the lack of a grantee has been held to void a deed, but we
do not find those cases helpful. In one of those cases, the New York court noted,
“No mortgagee or oblige was named in [the security agreement], and no right to
maintain an action thereon, or to enforce the same, was given therein to the plaintiff
or any other person. It was, per se, of no more legal force than a simple piece of
blank paper.” Chauncey v. Arnold, 24 N.Y. 330, 335 (1862). But the deeds of trust
before us names all necessary parties and more.
Selkowitz argues that MERS and its allied companies have split the deed of
trust from the obligation, making the deed of trust unenforceable. While that
certainly could happen, given the record before us, we have no evidence that it did.
If, for example, MERS is in fact an agent for the holder of the note, likely no split
would have happened.
In the alternative, Selkowitz suggests the court create an equitable mortgage
in favor of the noteholder. Pl.’s Opening Br. at 42 (Selkowitz). If in fact, such a
split occurred, the Restatement suggests that would be an appropriate resolution.
Restatement (Third) of Property: Mortgages § 5.4 reporters’ note, at 386 (1997)
(citing Lawrence v. Knap, 1 Root (Conn.) 248 (1791)). But since we do not know
31

Bain (Kristin), et al. v. Mortg. Elec. Registration Sys., et al., No. 86206-1

whether or not there has been a split of the obligation from the security instrument,
we have no occasion to consider this remedy.
Bain specifically suggests we follow the lead of the Kansas Supreme Court in
Landmark National Bank v. Kesler, 289 Kan. 528, 216 P.3d 158 (2009). In
Landmark, the homeowner, Kesler, had used the same piece of property to secure
two loans, both recorded with the county. Id. Kesler went bankrupt and agreed to
surrender the property. Id. One of the two lenders filed a petition to foreclose and
served both Kesler and the other recorded lender, but not MERS. Id. at 531. The
court concluded that MERS had no interest in the property and thus was not entitled
to notice of the foreclosure sale or entitled to intervene in the challenge to it. Id. at
544-45; accord Mortg. Elec. Registration Sys., Inc. v. Sw Homes of Ark., Inc., 2009
Ark. 152, 301 S.W.3d 1 (2009). Bain suggests we follow Landmark, but Landmark
has nothing to say about the effect of listing MERS as a beneficiary. We agree with
MERS that it has no bearing on the case before us. Resp. Br. of MERS at 39
(Bain).
Bain also notes, albeit in the context of whether MERS could be a beneficiary
without holding the promissory note, that our Court of Appeals held that ‘“[i]f the
obligation for which the mortgage was given fails for some reason, the mortgage is
unenforceable.’” Pl. Bain’s Opening Br. (Bain Op. Br.) at 34 (quoting Fid. &
Deposit Co. of Md. v. Ticor Title Ins. Co., 88 Wn. App. 64, 68, 943 P.2d 710
(1997)). She may be suggesting that the listing of an erroneous beneficiary on the
deed of trust should sever the security interest from the debt. If so, the citation to
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Fidelity is not helpful. In Fidelity, the court was faced with what appeared to be a
scam. William and Mary Etter had executed a promissory note, secured by a deed
of trust, to Citizen’s National Mortgage, which sold the note to Affiliated Mortgage
Company. Citizen’s also forged the Etters’ name on another promissory note and
sold it to another buyer, along with what appeared to be an assignment of the deed
of trust, who ultimately assigned it to Fidelity. The buyer of the forged note
recorded its interests first, and Fidelity claimed it had priority to the Etters’
mortgage payments. The Court of Appeals properly disagreed. Fidelity, 88 Wn.
App. at 66-67. It held that forgery mattered and that Fidelity had no claim on the
Etters’ mortgage payments. Id. at 67-68. It did not hold that the forgery relieved
the Etters of paying the mortgage to the actual holder of the promissory note.
MERS states that any violation of the deed of trust act “should not result in a
void deed of trust, both legally and from a public policy standpoint.” Resp. Br. of
MERS at 44. While we tend to agree, resolution of the question before us depends
on what actually occurred with the loans before us and that evidence is not in the
record. We note that Bain specifically acknowledges in her response brief that she
“understands that she is going to have to make up the mortgage payments that have
been missed,” which suggests she is not seeking to clear title without first paying off
the secured obligation. Pl. Bain’s Reply Br. at 1. In oral argument, Bain suggested
that if the holder of the note were to properly transfer the note to MERS, MERS
could proceed with foreclosure.16 This may be true. We can answer questions of
16

Wash. Supreme Court oral argument, supra, at approx. 8 min., 24 sec.
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law but not determine facts. We, reluctantly decline to answer the second
certified question on the record before us.
III. CPA Action
Finally, the federal court asked:
3.

Does a homeowner possess a cause of action under
Washington’s Consumer Protection Act against Mortgage
Electronic Registration Systems, Inc., if MERS acts as an
unlawful beneficiary under the terms of Washington’s Deed of
Trust Act?

Certification at 4. Bain contends that MERS violated the CPA when it acted as a
beneficiary. Bain Op. Br. at 43.17
To prevail on a CPA action, the plaintiff must show “(1) unfair or deceptive
act or practice; (2) occurring in trade or commerce; (3) public interest impact; (4)
injury to plaintiff in his or her business or property; (5) causation.” Hangman Ridge
Training Stables, Inc. v. Safeco Title Ins. Co., 105 Wn.2d 778, 780, 719 P.2d 531
(1986). MERS does not dispute all the elements. Resp. Br. of MERS at 45; Resp.
Br. of MERS (Selkowitz) at 37. We will consider only the ones that it does.
A. Unfair or Deceptive Act or Practice
As recently summarized by the Court of Appeals:
17

The trustee, Quality Loan Service Corporation of Washington Inc., has asked that we hold that
no cause of action under the deed of trust act or the CPA “can be stated against a trustee that
relies in good faith on MERS’ apparent authority to appoint a successor trustee, as beneficiary of
the deed of trust.” Br. of Def. Quality Loan Service at 4 (Selkowitz). As this is far outside the
scope of the certified question, we decline to consider it.
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To prove that an act or practice is deceptive, neither intent nor
actual deception is required. The question is whether the conduct has
“the capacity to deceive a substantial portion of the public.” Hangman
Ridge, 105 Wn.2d at 785. Even accurate information may be
deceptive “‘if there is a representation, omission or practice that is
likely to mislead.’” Panag v. Farmers Ins. Co. of Wash., 166 Wn.2d
27, 50, 204 P.3d 885 (2009) (quoting Sw. Sunsites, Inc. v. Fed. Trade
Comm’n, 785 F.2d 1431, 1435 (9th Cir. 1986)). Misrepresentation of
the material terms of a transaction or the failure to disclose material
terms violates the CPA. State v. Ralph Williams’ N.W. Chrysler
Plymouth, Inc., 87 Wn.2d, 298, 305–09, 553 P.2d 423 (1976).
Whether particular actions are deceptive is a question of law that we
review de novo. Leingang v. Pierce County Med. Bureau, 131 Wn.2d
133, 150, 930 P.2d 288 (1997).
State v. Kaiser, 161 Wn. App. 705, 719, 254 P.3d 850 (2011). MERS contends
that the only way that a plaintiff can meet this first element is by showing that its
conduct was deceptive and that the plaintiffs cannot show this because “MERS fully
described its role to Plaintiff through the very contract document that Plaintiff
signed.” Resp. Br. of MERS at 46 (Selkowitz). Unfortunately, MERS does not
elaborate on that statement, and nothing on the deed of trust itself would alert a
careful reader to the fact that MERS would not be holding the promissory note.
The attorney general of this state maintains a consumer protection division
and has considerable experience and expertise in consumer protection matters. As
amicus, the attorney general contends that MERS is claiming to be the beneficiary
“when it knows or should know that under Washington law it must hold the note to
be the beneficiary” and seems to suggest we hold that claim is per se deceptive
and/or unfair. AG Br. at 14. This contention finds support in Indoor
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Billboard/Wash., Inc. v. Integra Telecom of Wash., Inc., 162 Wn.2d 59, 170 P.3d
10 (2007), where we found a telephone company had committed a deceptive act as
a matter of law by listing a surcharge “on a portion of the invoice that included state
and federal tax charges.” Id. at 76. We found that placement had “‘the capacity to
deceive a substantial portion of the public”’ into believing the fee was a tax. Id.
(emphasis omitted) (quoting Hangman Ridge, 105 Wn.2d at 785). Our attorney
general also notes that the assignment of the deed of trust that MERS uses purports
to transfer its beneficial interest on behalf of its own successors and assigns, not on
behalf of any principal. The assignment used in Bain’s case, for example, states:
FOR VALUE RECEIVED, the undersigned, Mortgage Electronic
Registration Systems, Inc. AS NOMINEE FOR ITS SUCCESSORS
AND ASSIGNS, by these presents, grants, bargains, sells, assigns,
transfers, and sets over unto INDYMAC FEDERAL BANK, FSB all
beneficial interest under that certain Deed of Trust dated 3/9/2007.
Doc. 1, Ex. A to Huelsman Decl. This undermines MERS’s contention that it acts
only as an agent for a lender/principal and its successors and it “conceals the
identity of whichever loan holder MERS purports to be acting for when assigning
the deed of trust.” AG Br. at 14. The attorney general identifies other places where
MERS purports to be acting as the agent for its own successors, not for some
principal. Id. at 15 (citing Doc. 1, Ex. B). Many other courts have found it
deceptive to claim authority when no authority existed and to conceal the true party
in a transaction. Stephens v. Omni Ins. Co., 138 Wn. App. 151, 159 P.3d 167
(2007); Floersheim v. Fed. Trade Comm’n, 411 F.2d 874, 876-77 (9th Cir. 1969).
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In Stephens, an insurance company that had paid under an uninsured motorist policy
hired a collections agency to seek reimbursement from the other parties in a covered
accident. Stephens, 138 Wn. App. at 161. The collection agency sent out
aggressive notices that listed an “amount due” and appeared to be collection notices
for debt due, though a careful scrutiny would have revealed that they were
effectively making subrogation claims. Id. at 166-68. The court found that
“characterizing an unliquidated [tort] claim as an ‘amount due’ has the capacity to
deceive.” Id. at 168.
While we are unwilling to say it is per se deceptive, we agree that
characterizing MERS as the beneficiary has the capacity to deceive and thus, for the
purposes of answering the certified question, presumptively the first element is met.
B. Public Interest Impact
MERS contends that plaintiffs cannot show a public interest impact because,
it contends, each plaintiff is challenging “MERS’s role as the beneficiary under
Plaintiff’s Deed of Trust in the context of the foreclosure proceedings on Plaintiff’s
property.” Resp. Br. of MERS at 40 (Selkowitz) (emphasis omitted). But there is
considerable evidence that MERS is involved with an enormous number of
mortgages in the country (and our state), perhaps as many as half nationwide. John
R. Hooge & Laurie Williams, Mortgage Electronic Registration Systems, Inc.: A
Survey of Cases Discussing MERS’ Authority to Act, Norton Bankr. L. Advisory
No. 8, at 21 (Aug. 2010). If in fact the language is unfair or deceptive, it would
have a broad impact. This element is also presumptively met.
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C. Injury
MERS contends that the plaintiffs can show no injury caused by its acts
because whether or not the noteholder is known to the borrower, the loan servicer is
and, it suggests, that is all the homeowner needs to know. Resp. Br. of MERS at 4849 (Bain); Resp. Br. of MERS at 41 (Selkowitz). But there are many different
scenarios, such as when homeowners need to deal with the holder of the note to
resolve disputes or to take advantage of legal protections, where the homeowner
does need to know more and can be injured by ignorance. Further, if there have
been misrepresentations, fraud, or irregularities in the proceedings, and if the
homeowner borrower cannot locate the party accountable and with authority to
correct the irregularity, there certainly could be injury under the CPA.18
Given the procedural posture of these cases, it is unclear whether the
plaintiffs can show any injury, and a categorical statement one way or another
seems inappropriate. Depending on the facts of a particular case, a borrower may or
may not be injured by the disposition of the note, the servicing contract, or many
other things, and MERS may or may not have a causal role. For example, in
Bradford v. HSBC Mortg. Corp., 799 F. Supp. 2d 625 (E.D. Va. 2011), three
different companies attempted to foreclose on Bradford’s property after he

Also, while not at issue in these cases, MERS’s officers often issue assignments without
verifying the underlying information, which has resulted in incorrect or fraudulent transfers. See
Zacks, supra, at 580 (citing Robo-Signing, Chain of Title, Loss Mitigation, and Other Issues in
Mortgage Servicing: Hearing Before Subcomm. on H. and Cmty. Opportunity H. Fin. Servs.
Comm., 111th Cong. 105 (2010) (statement of R.K. Arnold, President and CEO of MERSCORP,
Inc.)). Actions like those could well be the basis of a meritorious CPA claim.
18
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attempted to rescind a mortgage under the federal Truth in Lending Act, 15 U.S.C. §
1635. All three companies claimed to hold the promissory note. Observing that
“[i]f a defendant transferred the Note, or did not yet have possession or ownership
of the Note at the time, but nevertheless engaged in foreclosure efforts, that conduct
could amount to an [Fair Debt Collection Practices Act, 15 U.S.C. § 1692k]
violation,” the court allowed Bradford’s claim to proceed. Id. at 634-35. As amicus
notes, “MERS’ concealment of loan transfers also could also deprive homeowners
of other rights,” such as the ability to take advantage of the protections of the Truth
in Lending Act and other actions that require the homeowner to sue or negotiate
with the actual holder of the promissory note. AG Br. at 11 (citing 15 U.S.C. §
1635(f); Miguel v. Country Funding Corp., 309 F.3d 1161, 1162-65 (9th Cir.
2002)). Further, while many defenses would not run against a holder in due course,
they could against a holder who was not in due course. Id. at 11-12 (citing RCW
62A.3-302, .3-305).
If the first word in the third question was “may” instead of “does,” our
answer would be “yes.” Instead, we answer the question with a qualified “yes,”
depending on whether the homeowner can produce evidence on each element
required to prove a CPA claim. The fact that MERS claims to be a beneficiary,
when under a plain reading of the statute it was not, presumptively meets the
deception element of a CPA action.
CONCLUSION
Under the deed of trust act, the beneficiary must hold the promissory note
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and we answer the first certified question “no.” We decline to resolve the second
question. We answer the third question with a qualified “yes;” a CPA action may
be maintainable, but the mere fact MERS is listed on the deed of trust as a
beneficiary is not itself an actionable injury.
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Unpublished Winning Cases
Patton v. Diemer, 35 Ohio St. 3d 68; 518 N.E.2d 941; 1988). A judgment rendered by a court
lacking subject matter jurisdiction is void ab initio. Consequently, the authority to vacate a void
judgment is not derived from Ohio R. Civ. P. 60(B), but rather constitutes an inherent power
possessed by Ohio courts. I see no evidence to the contrary that this would apply to ALL courts.
“A party lacks standing to invoke the jurisdiction of a court unless he has, in an individual or a
representative capacity, some real interest in the subject matter of the action. Lebanon
Correctional Institution v. Court of Common Pleas 35 Ohio St.2d 176 (1973).
“A party lacks standing to invoke the jurisdiction of a court unless he has, in an individual or a
representative capacity, some real interest in the subject matter of an action.” Wells Fargo Bank,
v. Byrd, 178 Ohio App.3d 285, 2008-Ohio-4603, 897 N.E.2d 722 (2008). It went on to hold, ” If
plaintiff has offered no evidence that it owned the note and mortgage when the complaint was
filed, it would not be entitled to judgment as a matter of law.”
(The following court case was unpublished and hidden from the public) Wells Fargo, Litton Loan
v. Farmer, 867 N.Y.S.2d 21 (2008). “Wells Fargo does not own the mortgage loan…

Therefore, the… matter is dismissed with prejudice.”
(The following court case was unpublished and hidden from the public) Wells Fargo v. Reyes,
867 N.Y.S.2d 21 (2008). Dismissed with prejudice, Fraud on Court & Sanctions. Wells Fargo
never owned the Mortgage.
(The following court case was unpublished and hidden from the public) Deutsche Bank v.
Peabody, 866 N.Y.S.2d 91 (2008). EquiFirst, when making the loan, violated Regulation Z of the
Federal Truth in Lending Act 15 USC §1601 and the Fair Debt Collections Practices Act 15 USC
§1692; "intentionally created fraud in the factum" and withheld from plaintiff… "vital
information concerning said debt and all of the matrix involved in making the loan".
(The following court case was unpublished and hidden from the public) Indymac Bank v. Boyd,
880 N.Y.S.2d 224 (2009). To establish a prima facie case in an action to foreclose a mortgage,
the plaintiff must establish the existence of the mortgage and the mortgage note. It is the law's
policy to allow only an aggrieved person to bring a lawsuit . . . A want of "standing to

sue," in other words, is just another way of saying that this particular plaintiff is not
involved in a genuine controversy, and a simple syllogism takes us from there to a
"jurisdictional" dismissal:
(The following court case was unpublished and hidden from the public) Deutsche Bank National
Trust Co v.Torres, NY Slip Op 51471U (2009). That "the dead cannot be sued" is a well
established principle of the jurisprudence of this state plaintiff's second cause of action for
declaratory relief is denied. To be entitled to a default judgment, the movant must establish,
among other things, the existence of facts which give rise to viable claims against the defaulting
defendants. “The doctrine of ultra vires is a most powerful weapon to keep private corporations
within their legitimate spheres and punish them for violations of their corporate charters, and it
probably is not invoked too often… “ Zinc Carbonate Co. v. First National Bank, 103 Wis. 125,

79 NW 229 (1899). Also see: American Express Co. v. Citizens State Bank, 181 Wis. 172, 194
NW 427 (1923).
(The following court case was unpublished and hidden from the public) Indymac Bank v.
Bethley, 880 N.Y.S.2d 873 (2009). The Court is concerned that there may be fraud on the part of
plaintiff or at least malfeasance Plaintiff INDYMAC (Deutsche) and must have "standing" to
bring this action.
(The following court case was unpublished and hidden from the public) Wells Fargo v. Reyes,
867 N.Y.S.2d 21 (2008). Case dismissed with prejudice, fraud on the Court and Sanctions
because Wells Fargo never owned the Mortgage.
(The following court case was unpublished and hidden from the public) Wells Fargo, Litton Loan
v. Farmer, 867 N.Y.S.2d 21 (2008). Wells Fargo does not own the mortgage loan. "Indeed, no
more than (affidavits) is necessary to make the prima facie case." United States v. Kis, 658 F.2d,
526 (7th Cir. 1981).
(The following court case was unpublished and hidden from the public) Indymac Bank v.
Bethley, 880 N.Y.S.2d 873 (2009). The Court is concerned that there may be fraud on the part of
plaintiff or at least malfeasance Plaintiff INDYMAC (Deutsche) and must have "standing" to
bring this action.
Lawyer responsible for false debt collection claim Fair Debt Collection Practices Act, 15
USCS §§ 1692-1692o, Heintz v. Jenkins, 514 U.S. 291; 115 S. Ct. 1489, 131 L. Ed. 2d 395
(1995). and FDCPA Title 15 U.S.C. sub section 1692.
In determining whether the plaintiffs come before this Court with clean hands, the primary factor
to be considered is whether the plaintiffs sought to mislead or deceive the other party, not
whether that party relied upon plaintiffs' misrepresentations. Stachnik v. Winkel, 394 Mich. 375,
387; 230 N.W.2d 529, 534 (1975).
"Indeed, no more than (affidavits) is necessary to make the prima facie case." United States v.
Kis, 658 F.2d, 526 (7th Cir. 1981). Cert Denied, 50 U.S. L.W. 2169; S. Ct. March 22, (1982).
“Silence can only be equated with fraud where there is a legal or moral duty to speak or when an
inquiry left unanswered would be intentionally misleading.” U.S. v. Tweel, 550 F.2d 297 (1977).
“If any part of the consideration for a promise be illegal, or if there are several considerations for
an un-severable promise one of which is illegal, the promise, whether written or oral, is wholly
void, as it is impossible to say what part or which one of the considerations induced the promise.”
Menominee River Co. v. Augustus Spies L & C Co., 147 Wis. 559 at p. 572; 132 NW 1118
(1912).
Federal Rule of Civil Procedure 17(a)(1) which requires that “[a]n action must be prosecuted in
the name of the real party in interest.” See also, In re Jacobson, 402 B.R. 359, 365-66 (Bankr.
W.D. Wash. 2009); In re Hwang, 396 B.R. 757, 766-67 (Bankr. C.D. Cal. 2008).

Mortgage Electronic Registration Systems, Inc. v. Chong, 824 N.Y.S.2d 764 (2006). MERS did
not have standing as a real party in interest under the Rules to file the motion… The declaration

also failed to assert that MERS, FMC Capital LLC or Homecomings Financial, LLC held the
Note.
Landmark National Bank v. Kesler, 289 Kan. 528, 216 P.3d 158 (2009). “Kan. Stat. Ann. § 60260(b) allows relief from a judgment based on mistake, inadvertence, surprise, or excusable
neglect; newly discovered evidence that could not have been timely discovered with due
diligence; fraud or misrepresentation; a void judgment; a judgment that has been satisfied,
released, discharged, or is no longer equitable; or any other reason justifying relief from the
operation of the judgment. The relationship that the registry had to the bank was more akin to that
of a straw man than to a party possessing all the rights given a buyer.” Also In September of
2008, A California Judge ruling against MERS concluded, “There is no evidence before the court
as to who is the present owner of the Note. The holder of the Note must join in the motion.”
LaSalle Bank v. Ahearn, 875 N.Y.S.2d 595 (2009). Dismissed with prejudice. Lack of standing.

Novastar Mortgage, Inc v. Snyder 3:07CV480 (2008). Plaintiff has the burden of establishing its
standing. It has failed to do so.
DLJ Capital, Inc. v. Parsons, CASE NO. 07-MA-17 (2008). A genuine issue of material fact

existed as to whether or not appellee was the real party in interest as there was no
evidence on the record of an assignment. Reversed for lack of standing.
Everhome Mortgage Company v. Rowland, No. 07AP-615 (Ohio 2008). Mortgagee was not the

real party in interest pursuant to Rule 17(a). Lack of standing.
In Lambert v. Firstar Bank, 83 Ark. App. 259, 127 S.W. 3d 523 (2003), complying with the
Statutory Foreclosure Act does not insulate a financial institution from liability and does not
prevent a party from timely asserting any claims or defenses it may have concerning a mortgage
foreclosure A.C.A. §18-50-116(d)(2) and violates honest services Title 18 Fraud. Notice to credit
reporting agencies of overdue payments/foreclosure on a fraudulent debt is defamation of
character and a whole separate fraud.
A Court of Appeals does not consider assertions of error that are unsupported by convincing legal
authority or argument, unless it is apparent without further research that the argument is well
taken. FRAUD is a point well taken! Lambert Supra.
No lawful consideration tendered by Original Lender and/or Subsequent Mortgage and/or
Servicing Company to support the alleged debt. “A lawful consideration must exist and be
tendered to support the Note” and demand under TILA full disclosure of any such consideration.
Anheuser-Busch Brewing Company v. Emma Mason, 44 Minn. 318, 46 N.W. 558 (1890).
"It has been settled beyond controversy that a national bank, under Federal law, being limited in
its power and capacity, cannot lend its credit by nor guarantee the debt of another. All such
contracts being entered into by its officers are ultra vires and not binding upon the corporation."
It is unlawful for banks to loan their deposits. Howard & Foster Co. vs. Citizens National Bank,
133 S.C. 202, 130 S.E. 758 (1926),
"Neither, as included in its powers not incidental to them, is it a part of a bank's business to lend
its credit. If a bank could lend its credit as well as its money, it might, if it received compensation

and was careful to put its name only to solid paper, make a great deal more than any lawful
interest on its money would amount to. If not careful, the power would be the mother of panics . .
. Indeed, lending credit is the exact opposite of lending money, which is the real business of a
bank, for while the latter creates a liability in favor of the bank, the former gives rise to a liability
of the bank to another. I Morse. Banks and Banking 5th Ed. Sec 65; Magee, Banks and Banking,
3rd Ed. Sec 248." American Express Co. v. Citizens State Bank, 181 Wis. 172, 194 NW 427
(1923). I demand under TILA full disclosure and proof to the contrary.
UCC § 2-106(4) "Cancellation" occurs when either party puts an end to the contract for breach
by the other and its effect is the same as that of "termination" except that the canceling party also
retains any remedy for breach of the whole contract or any unperformed balance.
"There is no doubt but what the law is that a national bank cannot lend its credit or become an
accommodation endorser." National Bank of Commerce v. Atkinson, 55 F. 465; (1893).
National Banks and/or subsidiary Mortgage companies cannot retain the note, “Among the assets
of the state bank were two notes, secured by mortgage, which could not be transferred to the new
bank as assets under the National Banking Laws. National Bank Act, Sect 28 & 56” National
Bank of Commerce v. Atkinson, 8 Kan. App. 30, 54 P. 8 (1898).
"A bank can lend its money, but not its credit." First Nat'l Bank of Tallapoosa v. Monroe, 135 Ga
614, 69 S.E. 1123 (1911).
It is not necessary for rescission of a contract that the party making the misrepresentation should
have known that it was false, but recovery is allowed even though misrepresentation is innocently
made, because it would be unjust to allow one who made false representations, even innocently,
to retain the fruits of a bargain induced by such representations.” Whipp v. Iverson, 43 Wis. 2d
166, 168 N.W.2d 201 (1969).
“A bank is not the holder in due course upon merely crediting the depositors account.” Bankers
Trust v. Nagler, 23 A.D.2d 645, 257 N.Y.S.2d 298 (1965).
"Any conduct capable of being turned into a statement of fact is representation. There is no
distinction between misrepresentations effected by words and misrepresentations effected by
other acts." (The seller or lender) “He is liable, not upon any idea of benefit to himself, but
because of his wrongful act and the consequent injury to the other party.” Leonard v. Springer,
197 Ill 532. 64 NE 299 (1902).
“If any part of the consideration for a promise be illegal, or if there are several considerations for
an un-severable promise one of which is illegal, the promise, whether written or oral, is wholly
void, as it is impossible to say what part or which one of the considerations induced the promise.”
Menominee River Co. v. Augustus Spies L & C Co.,147 Wis. 559 at p. 572; 132 NW 1118 (1912).
“The contract is void if it is only in part connected with the illegal transaction and the promise
single or entire.” Guardian Agency v. Guardian Mut. Savings Bank, 227 Wis. 550, 279 NW 79
(1938).
“It is not necessary for rescission of a contract that the party making the misrepresentation should
have known that it was false, but recovery is allowed even though misrepresentation is innocently
made, because it would be unjust to allow one who made false representations, even innocently,

to retain the fruits of a bargain induced by such representations.” Whipp v. Iverson, 43 Wis.2d
166, 279 N.W. 79 (1938).
In a Debtor's RICO action against its creditor, alleging that the creditor had collected an unlawful
debt, an interest rate (where all loan charges were added together) that exceeded, in the language
of the RICO Statute, "twice the enforceable rate." The Court found no reason to impose a
requirement that the Plaintiff show that the Defendant had been convicted of collecting an
unlawful debt, running a "loan sharking" operation. The debt included the fact that exaction of a
usurious interest rate rendered the debt unlawful and that is all that is necessary to support the
Civil RICO action. Durante Bros. & Sons, Inc. v. Flushing Nat 'l Bank, 755 F.2d 239 (1985).
Cert. denied, 473 U.S. 906 (1985).
The Supreme Court found that the Plaintiff in a civil RICO action need establish only a criminal
"violation" and not a criminal conviction. Further, the Court held that the Defendant need only
have caused harm to the Plaintiff by the commission of a predicate offense in such a way as to
constitute a "pattern of Racketeering activity." That is, the Plaintiff need not demonstrate that the
Defendant is an organized crime figure, a mobster in the popular sense, or that the Plaintiff has
suffered some type of special Racketeering injury; all that the Plaintiff must show is what the
Statute specifically requires. The RICO Statute and the civil remedies for its violation are to be
liberally construed to affect the congressional purpose as broadly formulated in the Statute.
Sedima, SPRL v. Imrex Co., 473 U.S. 479, 105 S. Ct. 3275, 87 L. Ed. 2d 346 (1985).
A violation such as not responding to the TILA rescission letter, no matter how technical, it has
no discretion with respect to liability. Holding that creditor failed to make material
disclosures in connection with loan. Title 15 USCS §1605(c) Wright v. Mid-Penn Consumer
Discount Co., 133 B.R. 704 (Pa. 1991).
Moore v. Mid-Penn Consumer Discount Co., Civil Action No. 90-6452 U.S. Dist. LEXIS 10324
(Pa. 1991). The court held that, under TILA's Regulation Z, 12 CFR §226.4 (a), a lender

had to expressly notify a borrower that he had a choice of insurer.
Marshall v. Security State Bank of Hamilton, 121 B.R. 814 (Ill. 1990) violation of Federal

Truth in Lending 15 USCS §1638(a)(9), and Regulation Z. The bank took a security
interest in the vehicle without disclosing the security interest.
Steinbrecher v. Mid-Penn Consumer Discount Co., 110 B.R. 155 (Pa. 1990). Mid-Penn violated

TILA by not including in a finance charge the debtors' purchase of fire insurance on their
home. The purchase of such insurance was a condition imposed by the company. The
cost of the insurance was added to the amount financed and not to the finance charge.
Nichols v. Mid-Penn Consumer Discount Co., 1989 WL 46682 (Pa. 1989). Mid-Penn
misinformed Nichols in the Notice of Right to Cancel Mortgage.
McElvany v. Household Finance Realty Corp., 98 B.R. 237 (Pa. 1989). debtor filed an
application to remove the mortgage foreclosure proceedings to the United States District Court
pursuant to 28 USCS §1409. It is strict liability in the sense that absolute compliance is required
and even technical violations will form the basis for liability. Lauletta v. Valley Buick Inc., 421 F.
Supp. 1036 at 1040 (Pa. 1976).

Johnson-Allen v. Lomas and Nettleton Co., 67 B.R. 968 (Pa. 1986). Violation of Truth-in-

Lending Act requirements, 15 USCS §1638(a)(10), required mortgagee to provide a
statement containing a description of any security interest held or to be retained or
acquired. Failure to disclose.
Cervantes v. General Electric Mortgage Co., 67 B.R. 816 (Pa. 1986). creditor failed to meet

disclosure requirements under the Truth in Lending Act, 15 U.S.C.S. § 1601-1667c and
Regulation Z of the Federal Reserve Board, 12 CFR §226.1
McCausland v. GMAC Mortgage Co., 63 B.R. 665, (Pa. 1986). GMAC failed to provide
information which must be disclosed as defined in the TILA and Regulation Z, 12 CFR §226.1
Perry v. Federal National Mortgage Corp., 59 B.R. 947 (Pa. 1986) the disclosure statement
was deficient under the Truth In Lending Act, 15 U.S.C.S. § 1638(a)(9). Defendant

Mortgage Co. failed to reveal clearly what security interest was retained.
Schultz v. Central Mortgage Co., 58 B.R. 945 (Pa. 1986). The court determined creditor

mortgagor violated the Truth In Lending Act, 15 U.S.C.S. § 1638(a)(3), by its failure to
include the cost of mortgage insurance in calculating the finance charge. The court found
creditor failed to meet any of the conditions for excluding such costs and was liable for
twice the amount of the true finance charge.
Solis v. Fidelity Consumer Discount Co., 58 B.R. 983 (Pa. 1986). Any misgivings creditors may
have about the technical nature of the requirements should be addressed to Congress or the
Federal Reserve Board, not the courts. Disclosure requirements for credit sales are governed by
15 U.S.C.S. § 1638 12 CFR § 226.8(b), (c). Disclosure requirements for consumer loans are
governed by 15 U.S.C.S. § 1639 12 CFR § 226.8(b), (d). A violator of the disclosure
requirements is held to a standard of strict liability. Therefore, a plaintiff need not show that the
creditor in fact deceived him by making substandard disclosures. Since Transworld Systems Inc.
have not cancelled the security interest and return all monies paid by Ms. Sherrie I. LaForce
within the 20 days of receipt of the letter of rescission of October 7, 2009, the lenders named
above are responsible for actual and statutory damages pursuant to 15 U.S.C. 1640(a).
Lewis v. Dodge, 620 F.Supp. 135, 138 (D. Conn. 1985);
Porter v. Mid-Penn Consumer Discount Co., 961 F.2d 1066 (3rd Cir. 1992). Porter filed an
adversary proceeding against appellant under 15 U.S.C. §1635, for failure to honor her

request to rescind a loan secured by a mortgage on her home.
Rowland v. Magna Millikin Bank of Decatur, N.A., 812 F.Supp. 875 (1992) Even technical
violations will form the basis for liability. The mortgagors had a right to rescind the contract
in accordance with 15 U.S.C. §1635(c).
New Maine Nat. Bank v. Gendron, 780 F.Supp. 52 (1992). The court held that defendants were

entitled to rescind loan under strict liability terms of TILA because plaintiff violated
TILA's provisions.

Dixon v. S & S Loan Service of Waycross, Inc., 754 F.Supp. 1567 (1990); TILA is a remedial
statute, and, hence, is liberally construed in favor of borrowers. The remedial objectives of TILA
are achieved by imposing a system of strict liability in favor of consumers when mandated
disclosures have not been made. Thus, liability will flow from even minute deviations from the
requirements of the statute and the regulations promulgated under it.
Woolfolk v. Van Ru Credit Corp., 783 F.Supp. 724 (1990) There was no dispute as to the

material facts that established that the debt collector violated the FDCPA. The court
granted the debtors' motion for summary judgment and held that (1) under 15 U.S.C.
§1692(e), a debt collector could not use any false, deceptive, or misleading representation
or means in connection with the collection of any debt; Unfair Debt Collection Practices
Act.
Jenkins v. Landmark Mortg. Corp. of Virginia, 696 F.Supp. 1089 (W.D. Va. 1988). Plaintiff was
also misinformed regarding the effects of a rescission. The pertinent regulation states that "when
a consumer rescinds a transaction, the security interest giving rise to the right of rescission
becomes void and the consumer shall not be liable for any amount, including any finance charge."
12 CFR §226.23(d) (1)..
Laubach v. Fidelity Consumer Discount Co., 686 F.Supp. 504 (E.D. Pa. 1988). monetary
damages for the plaintiffs pursuant to the Racketeer Influenced and Corrupt Organization Act, 18
USC §1961. (Count I); the Truth-in-Lending Act, 15 USC §1601.
Searles v. Clarion Mortg. Co., 1987 WL 61932 (E.D. Pa. 1987); Liability will flow from even
minute deviations from requirements of the statute and Regulation Z. failure to accurately
disclose the property in which a security interest was taken in connection with a consumer credit
transaction involving the purchase of residential real estate in violation of 15 USCs §1638(a)(9).
and 12 CFR §226.18(m).
Dixon v. S & S Loan Service of Waycross, Inc., 754 F.Supp. 1567, 1570 (S.D. Ga. 1990).
Congress's purpose in passing the Truth in Lending Act (TILA), 15 USCs §1601(a). was to assure
a meaningful disclosure of credit terms so that the consumer will be able to compare more readily
the various credit terms available to him. 15 USCs §1601(a). TILA is a remedial statute, and,
hence, is liberally construed in favor of borrowers.;
Shroder v. Suburban Coastal Corp., 729 F.2d 1371, 1380 (11th Cir. 1984). disclosure

statement violated 12 CFR §226.6(a).,
Wright v. Mid-Penn Consumer Discount Co., 133 B.R. 704 (E.D. Pa. 1991) Holding that
creditor failed to make material disclosures in connection with one loan;
Cervantes v. General Electric Mortgage Co., 67 B.R. 816 (E.D. Pa. 1986). The court found that

the TILA violations were governed by a strict liability standard, and defendant's failure to
reveal in the disclosure statement the exact nature of the security interest violated the
TILA.
Perry v. Federal National Mortgage, 59 B.R. 947 (E.D. Pa. 1986). Defendant failed to

accurately disclose the security interest taken to secure the loan.

Porter v. Mid-Penn Consumer Discount Co., 961 F.2d 1066 (3rd Cir. 1992). Adversary
proceeding against appellant under 15 U.S.C. §1635, for failure to honor her request to
rescind a loan secured by a mortgage on her home. She was entitled to the equitable
relief of rescission and the statutory remedies under 15 U.S.C. §1640 for appellant's failure

to rescind upon request.
Solis v. Fidelity Consumer Discount Co., 58 B.R. 983 (Pa. 1986). Any misgivings creditors may
have about the technical nature of the requirements should be addressed to Congress or the
Federal Reserve Board, not the courts. Disclosure requirements for credit sales are governed by
15 U.S.C.S. § 1638 12 CFR § 226.8(b), (c). Disclosure requirements for consumer loans are
governed by 15 U.S.C.S. § 1639 12 CFR § 226.8(b), (d). A violator of the disclosure
requirements is held to a standard of strict liability. Therefore, a plaintiff need not show that the
creditor in fact deceived him by making substandard disclosures. Rowland v. Magna Millikin
Bank of Decatur, N.A., 812 F.Supp. 875 (1992),
Even technical violations will form the basis for liability. T he mortgagors had a right to
rescind the contract in accordance with 15 U.S.C. §1635(c). New Maine Nat. Bank v.
Gendron, 780 F.Supp. 52 (D. Me. 1992). The court held that defendants were entitled to

rescind loan under strict liability terms of TILA because plaintiff violated TILA's
provisions.
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NO. CAAP-17-0000746
IN THE INTERMEDIATE COURT OF APPEALS
OF THE STATE OF HAWAI#I
U.S. BANK TRUST, N.A., AS TRUSTEE FOR LSF9
MASTER PARTICIPATION Trust, Plaintiff-Appellee,
v.
PATRICK LOWELL VERHAGEN; PATRICK LOWELL VERHAGEN,
TRUSTEE OF THE PATRICK LOWELL VERHAGEN REVOCABLE
TRUST DATED OCTOBER 29, 1999, Defendants-Appellants,
and
WELLS FARGO BANK, N.A., Defendant-Appellee,
and
DOES 1 THROUGH 20, INCLUSIVE, Defendants
APPEAL FROM THE CIRCUIT COURT OF THE SECOND CIRCUIT
(CIVIL NO. 16-1-0147(1))

(By:

SUMMARY DISPOSITION ORDER
Ginoza, Chief Judge, Chan and Hiraoka, JJ.)

Defendant-Appellant Patrick Lowell Verhagen
and Patrick Lowell Verhagen, Trustee of the Patrick Lowell
Verhagen Revocable Trust Dated October 29, 1999 (collectively
Verhagen) appeal from the Judgment entered on September 25, 2017,
by the Circuit Court of the Second Circuit (Circuit Court).1

The

Judgment was entered pursuant to the Circuit Court's "Findings of
Fact and Conclusions of Law; Order Granting Plaintiff's Motion
for Summary Judgment and for Interlocutory Decree of Foreclosure
Filed January 31, 2017" (Summary Judgment Order) also entered on
September 25, 2017.
1

The Honorable Rhonda I.L. Loo presided.
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On appeal, Verhagen argues the Circuit Court erred in
granting summary judgment in favor of Plaintiff-Appellee U.S.
Bank Trust, N.A., as Trustee for LFS9 Master Participation Trust
(U.S. Bank), when there were genuine issues of material fact as
to whether U.S. Bank had standing to bring a foreclosure action
against Verhagen.
Upon careful review of the record and the briefs
submitted by the parties and having given due consideration to
the arguments advanced and the issues raised by the parties, as
well as the relevant legal authorities, we resolve Verhagen's
points of error as follows, and we vacate and remand.
I. Background
In its "Verified Complaint to Foreclose Mortgage" filed
on March 23, 2016 (Verified Complaint), U.S. Bank alleged that
Patrick Verhagen executed and delivered an Adjustable Rate Note
(Note) dated September 24, 2007, to original lender Washington
Mutual Bank, F.A. (Washington Mutual).

The Verified Complaint

further asserted that "[U.S. Bank] is the current holder of the
Note with standing to prosecute the instant action by virtue of
the blank indorsement to the Note, which thereby converted the
Note to a bearer instrument, and because [U.S. Bank] is in
possession of the indorsed in blank Note." The Verified
Complaint also asserted that the Note was secured by a Mortgage,
dated September 24, 2007, in favor of Washington Mutual, and that
the Mortgage was subsequently assigned to JP Morgan Chase Bank
(JPMorgan) via an assignment recorded on November 24, 2014, and
then assigned to U.S. Bank via an assignment recorded on July 31,
2015.2
Attached to the Verified Complaint is a "Verification
to Foreclosure Complaint" executed by Julia Jackson (Jackson), an
"Authorized Signatory" of Caliber Home Loans, Inc. (Caliber),
which "has the contractual right and responsibility to service

2
The Assignment of Mortgage recorded on November 24, 2014 states that
the Mortgage was assigned by the Federal Deposit Insurance Corporation, as
receiver of Washington Mutual, to JPMorgan.

2
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the Loan on behalf of [U.S. Bank]." Jackson's verification
states, in relevant part, that she reviewed the Verified
Complaint and "hereby confirm[s] the factual accuracy of the
statements contained therein to the best of my knowledge," that
she has "verified and hereby confirm[s] possession of the
original Note by Plaintiff," and that "[t]he Note is indorsed in
blank, which thereby converted the Note to a bearer instrument."
On January 31, 2017, U.S. Bank filed a motion for
summary judgment and attached, inter alia, a declaration by
Alyssa Salyers (Salyers), a "Foreclosure Document Specialist II"
employed by Caliber. Verhagen opposed the summary judgment
motion, asserting, inter alia, that U.S. Bank failed to establish
possession of the original Note when U.S. Bank filed the Verified
Complaint, and thus failed to establish standing under Bank of
Am., N.A. v. Reyes-Toledo, 139 Hawai#i 361, 390 P.3d 1248
(2017)(Reyes-Toledo I). On September 25, 2017, the Circuit Court
entered the Summary Judgment Order and the Judgment, from which
Verhagen appealed.
II. Discussion
In order to establish a right to foreclose, the
foreclosing plaintiff must establish standing, or entitlement to
enforce the subject note, at the time the action was commenced.
Reyes-Toledo, 139 Hawai#i at 367-70, 390 P.3d at 1254-57. As
expressed by the Hawai#i Supreme Court,
a foreclosing plaintiff must prove "the existence of
an agreement, the terms of the agreement, a default by
the mortgagor under the terms of the agreement, and
giving of the cancellation notice," as well as prove
entitlement to enforce the defaulted upon note.

Bank of America, N.A. v. Reyes-Toledo, 143 Hawai#i 249, 263-64,
428 P.3d 761, 775-76 (2018) (quoting Reyes-Toledo I, 139 Hawai#i
at 367-68, 390 P.3d at 1254-55) (format altered).
Moreover, a declaration in support of a summary
judgment motion must be based on personal knowledge, contain
facts that would be admissible in evidence, and show that the
declarant is competent to testify to the matters contained within
the declaration. Wells Fargo Bank, N.A. v. Behrendt, 142 Hawai#i

3
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37, 44, 414 P.3d 89, 96 (2018) (citing U.S. Bank N.A. v. Mattos,
140 Hawai#i 26, 30, 398 P.3d 615, 619 (2017); Hawai#i Rules of
Civil Procedure Rule 56(e); Rules of the Circuit Courts of the
State of Hawai#i Rule 7(g)). Inadmissible evidence "cannot serve
as a basis for awarding or denying summary judgment." Id.
(quoting Haw. Cmty. Fed. Credit Union v. Keka, 94 Hawai#i 213,
221, 11 P.3d 1, 9 (2000)).
In the context of foreclosures, the Hawai#i Supreme
Court has addressed whether an employee of a business that
receives records from another business can be a "qualified
witness" to establish a sufficient foundation for admission of
such records under Hawaii Rules of Evidence (HRE) Rule
803(b)(6).3 Mattos, 140 Hawai#i at 30-33, 398 P.3d at 619-622;
Behrendt, 142 Hawai#i 37, 44-46, 414 P.3d 89, 96-98; Nationstar
Mortgage LLC v. Kanahele, 144 Hawai#i 394, 402-404, 443 P.3d 86,
94-96 (2019). In Mattos, the Hawai#i Supreme Court relied on the
analysis in State v. Fitzwater, 122 Hawai#i 354, 365-66, 227 P.3d
520, 531-32 (2010), stating:
Fitzwater addressed the admissibility of business documents
authenticated by an employee of another business, stating:
A person can be a "qualified witness" who can
authenticate a document as a record of regularly
conducted activity under HRE Rule 803(b)(6) or its
federal counterpart even if he or she is not an

3

HRE Rule 803(b)(6) states:
Rule 803 Hearsay exceptions; availability of
declarant immaterial. The following are not excluded
by the hearsay rule, even though the declarant is
available as a witness:
. . . .
(b) Other exceptions.
(6) Records of regularly conducted activity. A
memorandum, report, record, or data
compilation, in any form, of acts, events,
conditions, opinions, or diagnoses, made in
the course of a regularly conducted
activity, at or near the time of the acts,
events, conditions, opinions, or diagnoses,
as shown by the testimony of the custodian
or other qualified witness[.]
(Emphasis added).

4
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employee of the business that created the document, or
has no direct, personal knowledge of how the document
was created. As one leading commentator has noted:
... [sic] The phrase "other qualified witness" is
given a very broad interpretation. The witness need
only have enough familiarity with the record-keeping
system of the business in question to explain how the
record came into existence in the ordinary course of
business. The witness need not have personal
knowledge of the actual creation of the documents or
have personally assembled the records. In fact, the
witness need not even be an employee of the
record-keeping entity as long as the witness
understands the entity's record-keeping system.
There is no requirement that the records have been
prepared by the entity that has custody of them, as
long as they were created in the regular course of
some entity's business.
The sufficiency of the foundation evidence depends in
part on the nature of the documents at issue.
Documents that are "standard records of the type
regularly maintained by firms in a particular industry
may require less by way of foundation testimony than
less conventional documents proffered for admission as
business records."
Thus, an employee of a business that receives records
from another business can be a qualified witness who
can establish a sufficient foundation for their
admission as records of the receiving business under
HRE Rule 803(b)(6).

Mattos, 140 Hawai#i at 32, 398 P.3d at 621 (quoting Fitzwater,
122 Hawai#i at 366, 227 P.3d at 532).
Subsequently, as further explained in Behrendt:
The court in Mattos held that a witness may be qualified to
provide the testimony required by HRE Rule 803(b)(6) even if
the witness is not employed by the business that created the
document or lacks direct, personal knowledge of how the
document was created. Id. "There is no requirement that
the records have been prepared by the entity that has
custody of them, as long as they were created in the regular
course of some entity's business." Id. (quoting State v.
Fitzwater, 122 Hawai#i 354, 366, 227 P.3d 520, 532 (2010)).
The witness, however, must have enough familiarity with the
record-keeping system of the business that created the
record to explain how the record was generated in the
ordinary course of business. Id.
Records received from another business and incorporated into
the receiving business' records may in some circumstances be
regarded as "created" by the receiving business. Id.
Incorporated records are admissible under HRE Rule 803(b)(6)
when a custodian or qualified witness testifies that the
documents were incorporated and kept in the normal course of
business, that the incorporating business typically relies
upon the accuracy of the contents of the documents, and the
circumstances otherwise indicate the trustworthiness of the

5
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document. See id.; Fitzwater, 122 Hawai#i at 367-68, 227
P.3d at 533-34.

142 Hawai#i at 45-46, 414 P.3d at 97-98 (emphasis added).
Here, neither the verification by Jackson, the
declaration by Salyers, nor the supplemental declaration by
Patterson, contain the necessary foundation to support admission
of the Note under Mattos, Behrendt or Kanahele to establish that
U.S. Bank had possession of the Note when it commenced this
foreclosure action, as required by Reyes-Toledo I.
In her verification, which was attached to the Verified
Complaint, Jackson asserted "I have verified and hereby confirm
possession of the original Note by [U.S. Bank][,]" and that "the
Note is indorsed in blank[.]" However, Jackson does not
establish she is a qualified witness under HRE Rule 803(b)(6) for
admission of the Note. In terms of her qualifications to admit
the Note, Jackson's verification states only that she is
"employed as a[n] Authorized Signatory by [Caliber], and that:
2.
I have access to and am familiar with Caliber's
books and records regarding the Loan, including Caliber's
servicing records and copies of the applicable loan
documents. I am familiar with the manner in which Caliber
maintains its books and records, including computer records
relating to the servicing of the Loan. Caliber's records
are made at or near the time of the occurrence of the
matters set forth in such records, by an employee or
representative with knowledge of the acts or events
recorded. Such records are obtained, kept and maintained by
Caliber in the regular course of Caliber's business.
Caliber relies on such records in the ordinary course of its
business.

Jackson's verification does not state that she is a custodian of
records for Caliber. Further, her verification does not
demonstrate that she has "enough familiarity with the
record-keeping system of the business that created the record to
explain how the record was generated in the ordinary course of
business." Behrendt, 142 Hawai#i at 45, 414 P.3d at 97; Mattos,
140 Hawai#i at 32-33, 398 P.3d at 621-22. Thus, Jackson's
verification fails to establish that she is a "qualified witness"
for purposes of admitting the Note under the HRE Rule 803(b)(6).
The Salyers Declaration, attached in support of U.S.
Bank's summary judgment motion, likewise does not establish that
6

NOT FOR PUBLICATION IN WEST'S HAWAI#I REPORTS AND PACIFIC REPORTER

Salyers is a
witness with
"Foreclosure
in pertinent

custodian of records for Caliber or a qualified
regards to admitting the Note. Salyers, a
Document Specialist II" employed by Caliber, attests
part:

2.
I have access to and am familiar with Caliber's
books and records regarding the Loan, including Caliber's
servicing records and copies of the applicable loan
documents. I am familiar with the manner in which Caliber
maintains its books and records, including computer records
relating to the servicing of the Loan. Caliber's records
are made at or near the time of the occurrence of the
matters set forth in such records, by an employee or
representative with knowledge of the acts or events
recorded. Such records are obtained, kept and maintained by
Caliber in the regular course of Caliber's business.
Caliber relies on such records in the ordinary course of its
business. Caliber's records include and incorporate records
for the Subject Loan obtained from JPMorgan Chase Bank, N.A.
("Prior Servicer"), the prior loan servicer for the Subject
Loan. The records obtained by Caliber from the Prior
Servicer are kept and maintained by Caliber in the ordinary
course of its business for the purpose of maintaining an
accounting of payments received, expenses incurred, and
amounts advanced with regard to the Subject Loan, and such
records are relied upon by Caliber in the regular course of
its business.

However, Salyers does not attest to being familiar with the
record-keeping system of Washington Mutual or JP Morgan. See
Behrendt, 142 Hawai#i at 45-46, 414 P.3d at 97-98; Mattos, 140
Hawai#i at 32-33, 398 P.3d at 621-22.
Finally, even the Supplemental Declaration by Melinda
Patterson (Patterson), an "Authorized Officer" employed by
Caliber, fails to establish under Mattos and Behrendt that she is
a custodian of records or a qualified witness for purposes of
admitting the Note as evidence pursuant to HRE Rule 803(b)(6).
Patterson attests, in pertinent part:
2.
I have access to and am familiar with Caliber's
books and records regarding the Loan, including Caliber's
servicing records and copies of the applicable loan
documents. I am familiar with the manner in which Caliber
maintains its books and records, including computer records
relating to the servicing of the Loan. Caliber's records
are made at or near the time of the occurrence of the
matters set forth in such records, by an employee or
representative with knowledge of the acts or events
recorded. Such records are obtained, kept and maintained by
Caliber in the regular course of Caliber's business.
Caliber relies on such records in the ordinary course of its
business. Caliber's records include and incorporate records
for the Loan obtained from JPMorgan Chase Bank, N.A. ("Prior
Servicer"), the prior loan servicer for the Loan. The

7
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records obtained by Caliber from the Prior Servicer are kept
and maintained by Caliber in the ordinary course of its
business for the purpose of maintaining an accounting of
payments received, expenses incurred, and amounts advanced
with regard to the Loan, and such records are relied upon by
Caliber in the regular course of its business. The
information regarding the Loan transferred to Caliber from
the Prior Servicer has been validated in many ways,
including, but not limited to, going through a due diligence
phase, review of hard copy documents, and review of the
payment history and accounting of other fees, costs, and
expenses charged to the Loan by Prior Servicer. It is
Caliber's regular practice, after these phases are complete,
to receive records from prior servicers and integrate these
records into Caliber's business records at the time of
acquisition. Once integrated, Caliber maintains and relies
on these business records in the ordinary course of its
mortgage loan servicing business.

Like Jackson and Salyers, Patterson does not attest to being
familiar with the record-keeping system of JP Morgan (the prior
servicer) or Washington Mutual (which purportedly created and
indorsed the Note in blank).
Without the required foundation for admission of the
Note, Patterson's assertion that U.S. Bank, or its counsel
Aldridge Pite, LLP (Aldridge Pite), was in possession of the
original Note when this action was filed does not meet the
requirements under Reyes-Toledo I, Mattos, or Behrendt. Further,
Patterson's reliance on an "Attorney's Bailee Letter Agreement"
(Attorney Bailee Letter) signed by Caliber "Authorized
Signatory," Jennifer Williams, and a representative from Aldridge
Pite, is similarly unhelpful in establishing the requirements
under Reyes-Toledo I. As noted, there is not sufficient basis to
admit the Note, and further, the Attorney Bailee Letter was
executed approximately nine months after U.S. Bank commenced the
foreclosure action.
In light of the admissible evidence in the record, U.S.
Bank failed to demonstrate that it was in possession of the
original, blank indorsed Note at the time this action was
commenced. We need not address Verhagen's other arguments,
including his contention that the blank indorsement on the Note
by Cynthia A. Riley was fraudulent.
Viewing the facts and inferences in the light most
favorable to Verhagen, as we must for purposes of reviewing a
8
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summary judgment ruling, Reyes-Toledo, 139 Hawai#i at 371, 390
P.3d at 1258, there is a genuine issue of material fact as to
whether U.S. Bank had standing and was entitled to enforce the
subject Note when this foreclosure action was commenced. Thus,
under Reyes-Toledo I, Mattos and Behrendt, U.S. Bank has not met
its initial burden to show that it was entitled to summary
judgment for the decree of foreclosure.
III. Conclusion
Based on the foregoing, the Judgment and the "Findings
of Fact and Conclusions of Law; Order Granting Plaintiff's Motion
for Summary Judgment and for Interlocutory Decree of Foreclosure
Filed January 31, 2017," both entered on September 25, 2017, by
the Circuit Court of the Second Circuit, are vacated. This case
is remanded to the Circuit Court for further proceedings.4
DATED: Honolulu, Hawai#i, July 20, 2020.
On the briefs:

/s/ Lisa M. Ginoza
Chief Judge

Gary Victor Dubin,
Frederick J. Arensmeyer,
for Defendants-Appellants.

/s/ Derrick H.M. Chan
Associate Judge

David B. Rosen,
David E. McAllister,
Justin S. Moyer,
for Plaintiff-Appellee.

/s/ Keith K. Hiraoka
Associate Judge

On remand, the parties may need to address the Hawai #i Supreme
Court's "Order Regarding Foreclosure or Non-Judicial Foreclosure Related
Actions: Certification of Compliance With the Coronavirus Aid, Relief, and
Economic Security Act in Foreclosures," issued on June 26, 2020.
4
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agree with the Borrowers' first contention, we do not address the second contention. We agree that PennyMac
failed to prove at trial that the initial plaintiff had standing to enforce the note. We reverse the final judgment
and remand for the trial court to enter judgment in favor of the Borrowers.
Background
In January 2015, JP Morgan Chase Bank, National Association (“JP Morgan”) filed the initial complaint in this

Post a Job | Careers Home

case, seeking to foreclose on a note and mortgage given by the Borrowers to Chase Bank USA, N.A. (“Chase
View More

Bank”), the original lender. The complaint also sought to re-establish the lost note secured by the mortgage. JP
Morgan asserted that although the note was lost, it was entitled to enforce the instrument pursuant to section
673.3091, Florida Statutes (2017). Attached to the complaint was a copy of the note and mortgage. The
complaint alleged in part that “Plaintiff will establish the terms and conditions of the subject note in addition
to its right to enforce. A lost note affidavit is attached hereto as Exhibit ‘A.’ ” The body of the three-page
complaint made no reference to Chase Bank.
The lost note affidavit attached to the complaint stated, in part:
A copy of the original note and, if applicable, allonge(s) is/are attached hereto as Exhibit A.
The copy does not display endorsements.

Today's Re nance Rate
3.25% APR 15 Year Fixed
Select Loan Amount
$

$225,000

(emphasis added). Exhibit A attached to the lost note affidavit included a copy of the note, but no copy of an
allonge was attached.

Terms & Conditions apply
NMLS#1136

Calculate Payment

The Borrowers eventually filed an answer, asserting that JPMorgan lacked standing and failed to fulfill
conditions precedent. Subsequently, JP Morgan moved to substitute PennyMac as plaintiff and to change the
case style, alleging that JP Morgan assigned the mortgage to PennyMac after the suit was filed, attaching a
copy of the recorded assignment. The assignment only transferred the mortgage and not the note. An order
was entered substituting PennyMac as the plaintiff.
At trial, PennyMac called two witnesses; one a JP Morgan employee and the other a PennyMac employee. We
summarize the testimony that is most pertinent to disposition of this appeal.
The JP Morgan witness testified that Chase Bank was the first loan servicer, JP Morgan was the second
servicer, and PennyMac was the current servicer. She testified that the Borrowers were given a notice of
assignment, sale and transfer of servicing rights from Chase Bank to JPMorgan. She further testified about the
process JP Morgan followed regarding a search for a lost note. According to the witness, JPMorgan was in
possession of the note because there was an imaged copy that was uploaded during JP Morgan's servicing of
the loan, though she did not recall the specific date of the upload, believing it to be around 2010. Additionally
she testified that after reviewing JP Morgan's records and Chase Bank's records, nothing led her to believe that
the note could be reasonably located. She admitted that she did not know the exact date the note was lost.

https://caselaw.ﬁndlaw.com/ﬂ-district-court-of-appeal/1892267.html
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Through the JP Morgan witness, PennyMac introduced into evidence the original lost note affidavit, a copy of
which was attached to the complaint. According to the witness, the affidavit was executed in September 2014
(four months before the complaint was filed). Unlike the copy of the affidavit attached to the complaint, the
original affidavit had an original allonge attached to it, stating:
This Allonge is being prepared to evidence the transfer and assignment of ownership of that certain Mortgage
Note described above, which was executed in favor of CHASE BANK USA, NA, to the below-named Purchaser.
The original of the Mortgage Note has been lost or misplaced by the below-named seller. A copy of the fullyexecuted Mortgage Note is attached to that certain Lost Note affidavit dated SEPTEMBER 18, 2014 executed
by the Seller.
The allonge was undated and contained a signature by a JP Morgan representative, but no signature by a Chase
Bank representative. The JP Morgan witness could not say when the allonge was executed or when it was
imaged into any system.
Through the JP Morgan witness, PennyMac also introduced into evidence the assignment of mortgage from JP
Morgan to PennyMac.
PennyMac's witness testified that when PennyMac acquired servicing rights, the prior servicer, JP Morgan,
sent all loan records. She further testified that the Borrowers' loan was part of a Purchase of Servicing
Agreement (“PSA”), which governed how PennyMac serviced the loan. The PSA indicated that the Borrowers'
loan was part of a pool of loans for which PennyMac purchased the servicing rights from JP Morgan in January
2015.
At the conclusion of the evidence, the trial court denied the Borrowers' motion for involuntary dismissal on the
issue of standing. A final judgment was entered against the Borrowers, after which the Borrowers gave notice
of appeal.
Analysis
The standard of review of whether the trial court's factual findings are legally sufficient to establish standing is
a question of law subject to de novo review. Elman v. U.S. Bank, N.A., 204 So.3d 452, 454 (Fla. 4th DCA 2016).
A trial court's factual findings are reviewed for competent substantial evidence. Id. at 455; Jasser v. Saadeh, 91
So.3d 883, 884 (Fla. 4th DCA 2012) (quoting Acoustic Innovations, Inc. v. Schafer, 976 So.2d 1139, 1143 (Fla.
4th DCA 2008) ) (reciting that judgment entered after a nonjury trial is reviewed for competent, substantial
evidence). “When reviewing a judgment rendered after a nonjury trial, the trial court's findings of fact come to
the appellate court with a presumption of correctness and will not be disturbed unless they are clearly
erroneous.” State Tr. Realty, LLC v. Deutsche Bank Nat'l Tr. Co. Ams., 207 So.3d 923, 925 (Fla. 4th DCA 2016)
(quoting Stone v. BankUnited, 115 So.3d 411, 412 (Fla. 2d DCA 2013) ).
Because it was substituted as plaintiff after suit was filed, PennyMac had to prove at trial that JP Morgan had
standing when the initial complaint was filed, as well as its own standing when the final judgment was entered.
Lamb v. Nationstar Mortg., LLC, 174 So.3d 1039, 1040 (Fla. 4th DCA 2015). Throughout the proceedings
below, the note was lost. Thus, PennyMac had to prove standing and the right to enforce the note, using section
673.3091, Fla. Stat. (2017). Section 673.3091(1)(a), requires in part that “[t]he person seeking to enforce the
instrument was entitled to enforce the instrument when loss of possession occurred, or has directly or
indirectly acquired ownership of the instrument from a person who was entitled to enforce the instrument
when loss of possession occurred.” (emphasis added).
Standing may be established by possession of the note specially indorsed to the plaintiff or indorsed in blank.
Peoples v. Sami II Tr. 2006–AR6, 178 So.3d 67, 69 (Fla. 4th DCA 2015); § 673.2031(1), Fla. Stat. (2017) (“An
instrument is transferred when it is delivered by a person other than its issuer for the purpose of giving to the
person receiving delivery the right to enforce the instrument.”); § 673.2031(2), Fla. Stat. (“Transfer of an
instrument, whether or not the transfer is a negotiation, vests in the transferee any right of the transferor to
enforce the instrument, including any right as a holder in due course ”). A plaintiff may also prove standing
“through evidence of a valid assignment, proof of purchase of the debt, or evidence of an effective transfer.”
Stone, 115 So.3d at 413 (quoting BAC Funding Consortium Inc. ISAOA/ATIMA v. Jean–Jacques, 28 So.3d 936,
939 (Fla. 2d DCA 2010) ). That is because “if an instrument is transferred for value and the transferee does not
become a holder because of lack of indorsement by the transferor, the transferee has a specifically enforceable
right to the unqualified indorsement of the transferor ” § 673.2031(3), Fla. Stat.
In this case, the original lender and payee of the note was Chase Bank. Although the parties make various
arguments and counter-arguments regarding standing, we perceive the critical issue to be whether sufficient
proof was presented at trial to show that Chase Bank transferred the note to JP Morgan, the original plaintiff,
prior to suit being filed.
The Borrowers contend on appeal that PennyMac failed to prove that JP Morgan had standing to foreclose
when it filed suit. More specifically, the Borrowers argue that PennyMac did not produce substantial
competent evidence that JP Morgan was in possession of the allonge at the inception of the case. They point
out that the allonge was not attached to the complaint when it was filed; instead, the allonge appeared at trial
with no dates of creation on its face. Moreover, PennyMac's witness could not offer evidence that the allonge
was created or executed prior to the filing of the complaint.
Additionally, the Borrowers argue there was no proof of transfer of the note from Chase Bank to JP Morgan.
The allonge did not contain an indorsement from Chase Bank, and it was not signed by a representative of
Chase Bank. The assignment of mortgage entered into evidence only transferred the mortgage and not the
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note. The Borrowers also assert that the notice of transfer or sale of servicing rights was not an effective
transfer of the note.
Addressing the issue of standing at the inception of the suit, PennyMac contends on appeal that it presented
sufficient evidence to prove that JP Morgan's authority to enforce the note derived from its status as a nonholder in possession of the note with the rights of a holder at the time of the loss. PennyMac acknowledges that
its contention is based on “multi-tiered evidence” of transfer of the note by Chase Bank. It begins the analysis
with the assertion that the evidence showed that Chase Bank and JP Morgan are “related entities.” PennyMac
argues that the allonge memorialized the transfer of the note from Chase Bank to JP Morgan. It further asserts
that to agree with the Borrowers' position would require the absurd inference that JP Morgan made a sixfigure sale of the note to PennyMac without authority from Chase Bank, a related entity that used the same
address in the public records.
Additionally, PennyMac argues that despite case law to the contrary, the assignment of the mortgage alone,
without the inclusion of the note, bolsters the proof that JP Morgan had standing at the inception of the suit.
For this argument, PennyMac relies on section 701.01, Florida Statutes (2017). Finally, PennyMac argues that
the evidence of escrow advances corroborate JP Morgan's standing.
However, there are problems with PennyMac's “multi-tiered evidence” arguments. First, it is unclear in what
way Chase Bank and JP Morgan are “related entities.” No evidence was presented that JP Morgan and Chase
Bank merged or that Chase Bank was completely bought out by JP Morgan. As we have made clear in the past,
separate corporate entities, even parent and subsidiary entities, are legally distinct entities. See Wright v.
JPMorgan Chase Bank, N.A., 169 So.3d 251, 251–52 (Fla. 4th DCA 2015) (noting a parent corporation and its
wholly-owned subsidiary are separate and distinct legal entities and a parent corporation cannot exercise the
rights of the subsidiary corporation); see also Houk v. PennyMac Corp., 210 So.3d 726, 734 (Fla. 2d DCA 2017)
(noting a conflict of allegations between affidavits and the complaint where the affidavits alleged PennyMac
Loan Services, LLC was the servicer and the complaint alleged PennyMac Corp. was the servicer). There was no
explicit testimony or other evidence that Chase Bank sold or equitably transferred the note to JP Morgan.
Additionally, PennyMac cites no case law in support of its argument that the assignment of mortgage (without
an assignment of the note) bolsters the proof that JP Morgan had standing at the inception of the suit. Instead,
PennyMac cites to section 701.01, which provides:
Any mortgagee may assign and transfer any mortgage made to her or him, and the person to whom any
mortgage may be assigned or transferred may also assign and transfer it, and that person or her or his assigns
or subsequent assignees may lawfully have, take and pursue the same means and remedies which the
mortgagee may lawfully have, take or pursue for the foreclosure of a mortgage and for the recovery of the
money secured thereby.
(emphases added). However, although the statute makes clear that an assignee has the “same means and
remedies the mortgagee may lawfully have,” we have previously held that “[t]he mortgage follows the
assignment of the promissory note, but an assignment of the mortgage without an assignment of the debt
creates no right in the assignee.” Tilus v. AS Michai LLC, 161 So.3d 1284, 1286 (Fla. 4th DCA 2015) (citing
Bristol v. Wells Fargo Bank, Nat'l Ass'n, 137 So.3d 1130, 1133 (Fla. 4th DCA 2014) ); see also Lamb, 174 So.3d at
1041 (“A bank does not have standing to foreclose where it relies on an assignment of the mortgage only.”).
Therefore, we disagree with PennyMac's assertion that the assignment of mortgage alone, without a transfer of
the note, establishes that JP Morgan had standing at the inception of the suit.
PennyMac's argument that the allonge memorialized the transfer of the note from Chase Bank to JP Morgan
reveals the biggest flaw in PennyMac's contention that JP Morgan had standing at the inception of the suit.
The major stumbling block is that the allonge was signed by a representative of JP Morgan, and there is no
signature on the document by Chase Bank. Section 673.2041, Florida Statutes (2017), clearly requires a
signature by the current note holder to constitute an indorsement and transfer of the note to another payee or
bearer. § 673.2041, Fla. Stat. (“The term ‘indorsement’ means a signature for the purpose of negotiating the
instrument [or] restricting payment of the instrument.”). We have previously said, “[t]o transfer a note, there
must be an indorsement, which itself must be ‘on [the] instrument’ or on ‘a paper affixed to the instrument.’ ”
Jelic v. BAC Home Loans Servicing, LP, 178 So.3d 523, 525 (Fla. 4th DCA 2015)(second alteration in original)
(emphasis added)(quoting § 673.2041(1), Fla. Stat.).
Next, in support of its argument that evidence of escrow advances corroborates JP Morgan's standing,
PennyMac cites Peuguero v. Bank of America, N.A., 169 So.3d 1198 (Fla. 4th DCA 2015), where we said that a
foreclosure plaintiff paying taxes and fees associated with the mortgaged property prior to suit is “a noteworthy
factor in determining standing, as financial institutions are not known to incur expenses on behalf of
properties for which they do not hold an interest.” Id. at 1202. However, our statement was in the context of
facts where the lender originating the loan signed an indorsement to Countrywide Bank, the entity which filed
the foreclosure suit. Id. at 1200. After suit was filed, Bank of America was substituted as plaintiff on the
contention that Countrywide Bank merged into Bank of America. Id. In other words, we viewed the evidence of
advanced fees as corroboration of more direct evidence of transfer of the note. Id. at 1202. We never held that
such evidence, standing alone, would be sufficient to establish standing. In this case, there is no other more
direct evidence of a transfer of the note for the evidence of the escrow advances to corroborate.
Finally, the remaining testimonial and documentary “multi-tiered evidence” discussed in PennyMac's brief
does not demonstrate that JP Morgan had standing at the inception of the suit. As discussed above, neither of
PennyMac's witnesses directly testified about the transfer of the note from Chase Bank to JP Morgan. Instead,
the witness testimony referred a few times to Chase Bank and JP Morgan as “Chase entities.” Likewise, the
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notice of sale and transfer of servicing rights, loan acquisition screenshots, and lost note affidavit do not
constitute direct or circumstantial evidence of the transfer of the note from Chase Bank to JP Morgan.
Although we agree with PennyMac that the evidence proved that JP Morgan had possession of the note when
the note was lost and prior to suit being filed, PennyMac failed to prove that prior to suit, Chase Bank had
indorsed the note over to JP Morgan. Thus, we conclude that PennyMac failed to prove that JP Morgan had
standing at the inception of the suit. Therefore, we reverse the final judgment in favor of PennyMac and direct
the trial court to enter a judgment in favor of the Borrowers.
Reversed and remanded.
Conner, J.
Warner and Forst, JJ., concur.
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IN THE SUPREME COURT OF CALIFORNIA

TSVETANA YVANOVA,

)
)
Plaintiff and Appellant,
)
)
v.
)
)
NEW CENTURY MORTGAGE
)
CORPORATION et al.,
)
)
Defendants and Respondents. )
____________________________________)
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Ct.App. 2/1 B247188

Los Angeles County
Super. Ct. No. LC097218

The collapse in 2008 of the housing bubble and its accompanying system of
home loan securitization led, among other consequences, to a great national wave
of loan defaults and foreclosures. One key legal issue arising out of the collapse
was whether and how defaulting homeowners could challenge the validity of the
chain of assignments involved in securitization of their loans. We granted review
in this case to decide one aspect of that question: whether the borrower on a home
loan secured by a deed of trust may base an action for wrongful foreclosure on
allegations a purported assignment of the note and deed of trust to the foreclosing
party bore defects rendering the assignment void.
The Court of Appeal held plaintiff Tsvetana Yvanova could not state a cause
of action for wrongful foreclosure based on an allegedly void assignment because
she lacked standing to assert defects in the assignment, to which she was not a

party. We conclude, to the contrary, that because in a nonjudicial foreclosure only
the original beneficiary of a deed of trust or its assignee or agent may direct the
trustee to sell the property, an allegation that the assignment was void, and not
merely voidable at the behest of the parties to the assignment, will support an
action for wrongful foreclosure.
Our ruling in this case is a narrow one. We hold only that a borrower who
has suffered a nonjudicial foreclosure does not lack standing to sue for wrongful
foreclosure based on an allegedly void assignment merely because he or she was
in default on the loan and was not a party to the challenged assignment. We do not
hold or suggest that a borrower may attempt to preempt a threatened nonjudicial
foreclosure by a suit questioning the foreclosing party‘s right to proceed. Nor do
we hold or suggest that plaintiff in this case has alleged facts showing the
assignment is void or that, to the extent she has, she will be able to prove those
facts. Nor, finally, in rejecting defendants‘ arguments on standing do we address
any of the substantive elements of the wrongful foreclosure tort or the factual
showing necessary to meet those elements.
FACTUAL AND PROCEDURAL BACKGROUND
This case comes to us on appeal from the trial court‘s sustaining of a
demurrer. For purposes of reviewing a demurrer, we accept the truth of material
facts properly pleaded in the operative complaint, but not contentions, deductions,
or conclusions of fact or law. We may also consider matters subject to judicial
notice. (Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6.)1 To determine whether
The superior court granted defendants‘ request for judicial notice of the
recorded deed of trust, assignment of the deed of trust, substitution of trustee,
notices of default and of trustee‘s sale, and trustee‘s deed upon sale. The existence
and facial contents of these recorded documents were properly noticed in the trial
court under Evidence Code sections 452, subdivisions (c) and (h), and 453. (See
1

(footnote continued on next page)

2

the trial court should, in sustaining the demurrer, have granted the plaintiff leave
to amend, we consider whether on the pleaded and noticeable facts there is a
reasonable possibility of an amendment that would cure the complaint‘s legal
defect or defects. (Schifando v. City of Los Angeles (2003) 31 Cal.4th 1074,
1081.)
In 2006, plaintiff executed a deed of trust securing a note for $483,000 on a
residential property in Woodland Hills, Los Angeles County. The lender, and
beneficiary of the trust deed, was defendant New Century Mortgage Corporation
(New Century). New Century filed for bankruptcy on April 2, 2007, and on
August 1, 2008, it was liquidated and its assets were transferred to a liquidation
trust.
On December 19, 2011, according to the operative complaint, New Century
(despite its earlier dissolution) executed a purported assignment of the deed of
trust to Deutsche Bank National Trust, as trustee of an investment loan trust the
complaint identifies as ―Msac-2007 Trust-He-1 Pass Thru Certificates.‖ We take
notice of the recorded assignment, which is in the appellate record. (See fn. 1,
ante.) As assignor the recorded document lists New Century; as assignee it lists
Deutsche Bank National Trust Company (Deutsche Bank) ―as trustee for the
registered holder of Morgan Stanley ABS Capital I Inc. Trust 2007-HE1 Mortgage
Pass-Through Certificates, Series 2007-HE1‖ (the Morgan Stanley investment

(footnote continued from previous page)

Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264–266.)
Under Evidence Code section 459, subdivision (a), notice by this court is therefore
mandatory. We therefore take notice of their existence and contents, though not of
disputed or disputable facts stated therein. (See Glaski v. Bank of America (2013)
218 Cal.App.4th 1079, 1102.)

3

trust). The assignment states it was prepared by Ocwen Loan Servicing, LLC,
which is also listed as the contact for both assignor and assignee and as the
attorney in fact for New Century. The assignment is dated December 19, 2011,
and bears a notation that it was recorded December 30, 2011.
According to the complaint, the Morgan Stanley investment trust to which
the deed of trust on plaintiff‘s property was purportedly assigned on December 19,
2011, had a closing date (the date by which all loans and mortgages or trust deeds
must be transferred to the investment pool) of January 27, 2007.
On August 20, 2012, according to the complaint, Western Progressive, LLC,
recorded two documents: one substituting itself for Deutsche Bank as trustee, the
other giving notice of a trustee‘s sale. We take notice of a substitution of trustee,
dated February 28, 2012, and recorded August 20, 2012, replacing Deutsche Bank
with Western Progressive, LLC, as trustee on the deed of trust, and of a notice of
trustee‘s sale dated August 16, 2012, and recorded August 20, 2012.
A recorded trustee‘s deed upon sale dated December 24, 2012, states that
plaintiff‘s Woodland Hills property was sold at public auction on September 14,
2012. The deed conveys the property from Western Progressive, LLC, as trustee,
to the purchaser at auction, THR California LLC, a Delaware limited liability
company.
Plaintiff‘s second amended complaint, to which defendants demurred,
pleaded a single count for quiet title against numerous defendants including New
Century, Ocwen Loan Servicing, LLC, Western Progressive, LLC, Deutsche
Bank, Morgan Stanley Mortgage Capital, Inc., and the Morgan Stanley investment
trust. Plaintiff alleged the December 19, 2011, assignment of the deed of trust
from New Century to the Morgan Stanley investment trust was void for two
reasons: New Century‘s assets had previously, in 2008, been transferred to a
bankruptcy trustee; and the Morgan Stanley investment trust had closed to new
4

loans in 2007. (The demurrer, of course, does not admit the truth of this legal
conclusion; we recite it here only to help explain how the substantive issues in this
case were framed.) The superior court sustained defendants‘ demurrer without
leave to amend, concluding on several grounds that plaintiff could not state a
cause of action for quiet title.
The Court of Appeal affirmed the judgment for defendants on their demurrer.
The pleaded cause of action for quiet title failed fatally, the court held, because
plaintiff did not allege she had tendered payment of her debt. The court went on
to discuss the question, on which it had sought and received briefing, of whether
plaintiff could, on the facts alleged, amend her complaint to plead a cause of
action for wrongful foreclosure.
On the wrongful foreclosure question, the Court of Appeal concluded leave
to amend was not warranted. Relying on Jenkins v. JPMorgan Chase Bank, N.A.
(2013) 216 Cal.App.4th 497 (Jenkins), the court held plaintiff‘s allegations of
improprieties in the assignment of her deed of trust to Deutsche Bank were of no
avail because, as an unrelated third party to that assignment, she was unaffected by
such deficiencies and had no standing to enforce the terms of the agreements
allegedly violated. The court acknowledged that plaintiff‘s authority, Glaski v.
Bank of America, supra, 218 Cal.App.4th 1079 (Glaski), conflicted with Jenkins
on the standing issue, but the court agreed with the reasoning of Jenkins and
declined to follow Glaski.
We granted plaintiff‘s petition for review, limiting the issue to be briefed and
argued to the following: ―In an action for wrongful foreclosure on a deed of trust
securing a home loan, does the borrower have standing to challenge an assignment
of the note and deed of trust on the basis of defects allegedly rendering the
assignment void?‖

5

DISCUSSION
I. Deeds of Trust and Nonjudicial Foreclosure
A deed of trust to real property acting as security for a loan typically has
three parties: the trustor (borrower), the beneficiary (lender), and the trustee.
―The trustee holds a power of sale. If the debtor defaults on the loan, the
beneficiary may demand that the trustee conduct a nonjudicial foreclosure sale.‖
(Biancalana v. T.D. Service Co. (2013) 56 Cal.4th 807, 813.) The nonjudicial
foreclosure system is designed to provide the lender-beneficiary with an
inexpensive and efficient remedy against a defaulting borrower, while protecting
the borrower from wrongful loss of the property and ensuring that a properly
conducted sale is final between the parties and conclusive as to a bona fide
purchaser. (Moeller v. Lien (1994) 25 Cal.App.4th 822, 830.)
The trustee starts the nonjudicial foreclosure process by recording a notice of
default and election to sell. (Civ. Code, § 2924, subd. (a)(1).)2 After a
three-month waiting period, and at least 20 days before the scheduled sale, the
trustee may publish, post, and record a notice of sale. (§§ 2924, subd. (a)(2),
2924f, subd. (b).) If the sale is not postponed and the borrower does not exercise
his or her rights of reinstatement or redemption, the property is sold at auction to
the highest bidder. (§ 2924g, subd. (a); Jenkins, supra, 216 Cal.App.4th at p. 509;
Moeller v. Lien, supra, 25 Cal.App.4th at pp. 830–831.) Generally speaking, the
foreclosure sale extinguishes the borrower‘s debt; the lender may recover no
deficiency. (Code Civ. Proc., § 580d; Dreyfuss v. Union Bank of California
(2000) 24 Cal.4th 400, 411.)

2

All further unspecified statutory references are to the Civil Code.

6

The trustee of a deed of trust is not a true trustee with fiduciary obligations,
but acts merely as an agent for the borrower-trustor and lender-beneficiary.
(Biancalana v. T.D. Service Co., supra, 56 Cal.4th at p. 819; Vournas v. Fidelity
Nat. Tit. Ins. Co. (1999) 73 Cal.App.4th 668, 677.) While it is the trustee who
formally initiates the nonjudicial foreclosure, by recording first a notice of default
and then a notice of sale, the trustee may take these steps only at the direction of
the person or entity that currently holds the note and the beneficial interest under
the deed of trust—the original beneficiary or its assignee—or that entity‘s agent.
(§ 2924, subd. (a)(1) [notice of default may be filed for record only by ―[t]he
trustee, mortgagee, or beneficiary‖]; Kachlon v. Markowitz (2008) 168
Cal.App.4th 316, 334 [when borrower defaults on the debt, ―the beneficiary may
declare a default and make a demand on the trustee to commence foreclosure‖];
Santens v. Los Angeles Finance Co. (1949) 91 Cal.App.2d 197, 202 [only a person
entitled to enforce the note can foreclose on the deed of trust].)
Defendants emphasize, correctly, that a borrower can generally raise no
objection to assignment of the note and deed of trust. A promissory note is a
negotiable instrument the lender may sell without notice to the borrower.
(Creative Ventures, LLC v. Jim Ward & Associates (2011) 195 Cal.App.4th 1430,
1445–1446.) The deed of trust, moreover, is inseparable from the note it secures,
and follows it even without a separate assignment. (§ 2936; Cockerell v. Title Ins.
& Trust Co. (1954) 42 Cal.2d 284, 291; U.S. v. Thornburg (9th Cir. 1996) 82 F.3d
886, 892.) In accordance with this general law, the note and deed of trust in this
case provided for their possible assignment.
A deed of trust may thus be assigned one or multiple times over the life of
the loan it secures. But if the borrower defaults on the loan, only the current
beneficiary may direct the trustee to undertake the nonjudicial foreclosure process.
―[O]nly the ‗true owner‘ or ‗beneficial holder‘ of a Deed of Trust can bring to
7

completion a nonjudicial foreclosure under California law.‖ (Barrionuevo v.
Chase Bank, N.A. (N.D.Cal. 2012) 885 F.Supp.2d 964, 972; see Herrera v.
Deutsche Bank National Trust Co. (2011) 196 Cal.App.4th 1366, 1378 [bank and
reconveyance company failed to establish they were current beneficiary and
trustee, respectively, and therefore failed to show they ―had authority to conduct
the foreclosure sale‖]; cf. U.S. Bank Nat. Assn. v. Ibanez (Mass. 2011) 941 N.E.2d
40, 51 [under Mass. law, only the original mortgagee or its assignee may conduct
nonjudicial foreclosure sale].)
In itself, the principle that only the entity currently entitled to enforce a debt
may foreclose on the mortgage or deed of trust securing that debt is not, or at least
should not be, controversial. It is a ―straightforward application[] of wellestablished commercial and real-property law: a party cannot foreclose on a
mortgage unless it is the mortgagee (or its agent).‖ (Levitin, The Paper Chase:
Securitization, Foreclosure, and the Uncertainty of Mortgage Title (2013) 63
Duke L.J. 637, 640.) Describing the copious litigation arising out of the recent
foreclosure crisis, a pair of commentators explained: ―While plenty of uncertainty
existed, one concept clearly emerged from litigation during the 2008-2012 period:
in order to foreclose a mortgage by judicial action, one had to have the right to
enforce the debt that the mortgage secured. It is hard to imagine how this notion
could be controversial.‖ (Whitman & Milner, Foreclosing on Nothing: The
Curious Problem of the Deed of Trust Foreclosure Without Entitlement to Enforce
the Note (2013) 66 Ark. L.Rev. 21, 23, fn. omitted.)
More subject to dispute is the question presented here: under what
circumstances, if any, may the borrower challenge a nonjudicial foreclosure on the
ground that the foreclosing party is not a valid assignee of the original lender? Put

8

another way, does the borrower have standing to challenge the validity of an
assignment to which he or she was not a party?3 We proceed to that issue.
II. Borrower Standing to Challenge an Assignment as Void
A beneficiary or trustee under a deed of trust who conducts an illegal,
fraudulent or willfully oppressive sale of property may be liable to the borrower
for wrongful foreclosure. (Chavez v. Indymac Mortgage Services (2013) 219
Cal.App.4th 1052, 1062; Munger v. Moore (1970) 11 Cal.App.3d 1, 7.)4 A
foreclosure initiated by one with no authority to do so is wrongful for purposes of
Somewhat confusingly, both the purported assignee‘s authority to foreclose
and the borrower‘s ability to challenge that authority have been framed as
questions of ―standing.‖ (See, e.g., Levitin, The Paper Chase: Securitization,
Foreclosure, and the Uncertainty of Mortgage Title, supra, 63 Duke L.J. at p. 644
[discussing purported assignee‘s ―standing to foreclose‖]; Jenkins, supra, 216
Cal.App.4th at p. 515 [borrower lacks ―standing to enforce [assignment]
agreements‖ to which he or she is not a party]; Bank of America Nat. Assn. v.
Bassman FBT, LLC (Ill.App. Ct. 2012) 981 N.E.2d 1, 7 [―Each party contends that
the other lacks standing.‖].) We use the term here in the latter sense of a
borrower‘s legal authority to challenge the validity of an assignment.
3

4

It has been held that, at least when seeking to set aside the foreclosure sale,
the plaintiff must also show prejudice and a tender of the amount of the secured
indebtedness, or an excuse of tender. (Chavez v. Indymac Mortgage Services,
supra, 219 Cal.App.4th at p. 1062.) Tender has been excused when, among other
circumstances, the plaintiff alleges the foreclosure deed is facially void, as
arguably is the case when the entity that initiated the sale lacked authority to do so.
(Ibid.; In re Cedano (Bankr. 9th Cir. 2012) 470 B.R. 522, 529–530; Lester v. J.P.
Morgan Chase Bank (N.D.Cal. 2013) 926 F.Supp.2d 1081, 1093; Barrionuevo v.
Chase Bank, N.A., supra, 885 F.Supp.2d 964, 969–970.) Our review being limited
to the standing question, we express no opinion as to whether plaintiff Yvanova
must allege tender to state a cause of action for wrongful foreclosure under the
circumstances of this case. Nor do we discuss potential remedies for a plaintiff in
Yvanova‘s circumstances; at oral argument, plaintiff‘s counsel conceded she seeks
only damages. As to prejudice, we do not address it as an element of wrongful
foreclosure. We do, however, discuss whether plaintiff has suffered a cognizable
injury for standing purposes.

9

such an action. (Barrionuevo v. Chase Bank, N.A., supra, 885 F.Supp.2d at pp.
973–974; Ohlendorf v. American Home Mortgage Servicing (E.D.Cal. 2010) 279
F.R.D. 575, 582–583.) As explained in part I, ante, only the original beneficiary,
its assignee or an agent of one of these has the authority to instruct the trustee to
initiate and complete a nonjudicial foreclosure sale. The question is whether and
when a wrongful foreclosure plaintiff may challenge the authority of one who
claims it by assignment.
In Glaski, supra, 218 Cal.App.4th 1079, 1094–1095, the court held a
borrower may base a wrongful foreclosure claim on allegations that the
foreclosing party acted without authority because the assignment by which it
purportedly became beneficiary under the deed of trust was not merely voidable
but void. Before discussing Glaski‘s holdings and rationale, we review the
distinction between void and voidable transactions.
A void contract is without legal effect. (Rest.2d Contracts, § 7, com. a.) ―It
binds no one and is a mere nullity.‖ (Little v. CFS Service Corp. (1987) 188
Cal.App.3d 1354, 1362.) ―Such a contract has no existence whatever. It has no
legal entity for any purpose and neither action nor inaction of a party to it can
validate it . . . .‖ (Colby v. Title Ins. and Trust Co. (1911) 160 Cal. 632, 644.) As
we said of a fraudulent real property transfer in First Nat. Bank of L. A. v. Maxwell
(1899) 123 Cal. 360, 371, ― ‗A void thing is as no thing.‘ ‖
A voidable transaction, in contrast, ―is one where one or more parties have
the power, by a manifestation of election to do so, to avoid the legal relations
created by the contract, or by ratification of the contract to extinguish the power of
avoidance.‖ (Rest.2d Contracts, § 7.) It may be declared void but is not void in
itself. (Little v. CFS Service Corp., supra, 188 Cal.App.3d at p. 1358.) Despite its
defects, a voidable transaction, unlike a void one, is subject to ratification by the
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parties. (Rest.2d Contracts, § 7; Aronoff v. Albanese (N.Y.App.Div. 1982) 446
N.Y.S.2d 368, 370.)
In Glaski, the foreclosing entity purportedly acted for the current beneficiary,
the trustee of a securitized mortgage investment trust.5 The plaintiff, seeking
relief from the allegedly wrongful foreclosure, claimed his note and deed of trust
had never been validly assigned to the securitized trust because the purported
assignments were made after the trust‘s closing date. (Glaski, supra, 218
Cal.App.4th at pp. 1082–1087.)
The Glaski court began its analysis of wrongful foreclosure by agreeing with
a federal district court that such a cause of action could be made out ― ‗where a
party alleged not to be the true beneficiary instructs the trustee to file a Notice of
Default and initiate nonjudicial foreclosure.‘ ‖ (Glaski, supra, 218 Cal.App.4th at
p. 1094, quoting Barrionuevo v. Chase Bank, N.A., supra, 885 F.Supp.2d at
p. 973.) But the wrongful foreclosure plaintiff, Glaski cautioned, must do more
than assert a lack of authority to foreclose; the plaintiff must allege facts
―show[ing] the defendant who invoked the power of sale was not the true
beneficiary.‖ (Glaski, at p. 1094.)
Acknowledging that a borrower‘s assertion that an assignment of the note
and deed of trust is invalid raises the question of the borrower‘s standing to
5

The mortgage securitization process has been concisely described as
follows: ―To raise funds for new mortgages, a mortgage lender sells pools of
mortgages into trusts created to receive the stream of interest and principal
payments from the mortgage borrowers. The right to receive trust income is
parceled into certificates and sold to investors, called certificateholders. The
trustee hires a mortgage servicer to administer the mortgages by enforcing the
mortgage terms and administering the payments. The terms of the securitization
trusts as well as the rights, duties, and obligations of the trustee, seller, and
servicer are set forth in a Pooling and Servicing Agreement (‗PSA‘).‖ (BlackRock
Financial Mgmt. v. Ambac Assur. Corp. (2d Cir. 2012) 673 F.3d 169, 173.)

11

challenge an assignment to which the borrower is not a party, the Glaski court
cited several federal court decisions for the proposition that a borrower has
standing to challenge such an assignment as void, though not as voidable. (Glaski,
supra, 218 Cal.App.4th at pp. 1094–1095.) Two of these decisions, Culhane v.
Aurora Loan Services of Nebraska (1st Cir. 2013) 708 F.3d 282 (Culhane) and
Reinagel v. Deutsche Bank Nat. Trust Co. (5th Cir. 2013) 735 F.3d 220
(Reinagel),6 discussed standing at some length; we will examine them in detail in
a moment.
Glaski adopted from the federal decisions and a California treatise the view
that ―a borrower can challenge an assignment of his or her note and deed of trust if
the defect asserted would void the assignment‖ not merely render it voidable.
(Glaski, supra, 218 Cal.App.4th at p. 1095.) Cases holding that a borrower may
never challenge an assignment because the borrower was neither a party to nor a
third party beneficiary of the assignment agreement ― ‗paint with too broad a
brush‘ ‖ by failing to distinguish between void and voidable agreements. (Ibid.,
quoting Culhane, supra, 708 F.3d at p. 290.)
The Glaski court went on to resolve the question of whether the plaintiff had
pled a defect in the chain of assignments leading to the foreclosing party that
would, if true, render one of the necessary assignments void rather than voidable.
(Glaski, supra, 218 Cal.App.4th at p. 1095.) On this point, Glaski held allegations
that the plaintiff‘s note and deed of trust were purportedly transferred into the trust
after the trust‘s closing date were sufficient to plead a void assignment and hence
to establish standing. (Glaski, at pp. 1096–1098.) This last holding of Glaski is
not before us. On granting plaintiff‘s petition for review, we limited the scope of
6

The version of Reinagel cited in Glaski, published at 722 F.3d 700, was
amended on rehearing and superseded by Reinagel, supra, 735 F.3d 220.
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our review to whether ―the borrower [has] standing to challenge an assignment of
the note and deed of trust on the basis of defects allegedly rendering the
assignment void.‖ We did not include in our order the question of whether a
postclosing date transfer into a New York securitized trust is void or merely
voidable, and though the parties‘ briefs address it, we express no opinion on the
question here.
Returning to the question that is before us, we consider in more detail the
authority Glaski relied on for its standing holding. In Culhane, a Massachusetts
home loan borrower sought relief from her nonjudicial foreclosure on the ground
that the assignment by which Aurora Loan Services of Nebraska (Aurora) claimed
authority to foreclose—a transfer of the mortgage from Mortgage Electronic
Registration Systems, Inc. (MERS),7 to Aurora—was void because MERS never
properly held the mortgage. (Culhane, supra, 708 F.3d at pp. 286–288, 291.)
Before addressing the merits of the plaintiff‘s allegations, the Culhane court
considered Aurora‘s contention the plaintiff lacked standing to challenge the
assignment of her mortgage from MERS to Aurora. On this question, the court
first concluded the plaintiff had a sufficient personal stake in the outcome, having
shown a concrete and personalized injury resulting from the challenged
assignment: ―The action challenged here relates to Aurora‘s right to foreclose by

7

As the Culhane court explained, MERS was formed by a consortium of
residential mortgage lenders and investors to streamline the transfer of mortgage
loans and thereby facilitate their securitization. A member lender may name
MERS as mortgagee on a loan the member originates or owns; MERS acts solely
as the lender‘s ―nominee,‖ having legal title but no beneficial interest in the loan.
When a loan is assigned to another MERS member, MERS can execute the
transfer by amending its electronic database. When the loan is assigned to a
nonmember, MERS executes the assignment and ends its involvement. (Culhane,
supra, 708 F.3d at p. 287.)
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virtue of the assignment from MERS. The identified harm—the foreclosure—can
be traced directly to Aurora‘s exercise of the authority purportedly delegated by
the assignment.‖ (Culhane, supra, 708 F.3d at pp. 289–290.)
Culhane next considered whether the prudential principle that a litigant
should not be permitted to assert the rights and interest of another dictates that
borrowers lack standing to challenge mortgage assignments as to which they are
neither parties nor third party beneficiaries. (Culhane, supra, 708 F.3d at p. 290.)
Two aspects of Massachusetts law on nonjudicial foreclosure persuaded the court
such a broad rule is unwarranted. First, only the mortgagee (that is, the original
lender or its assignee) may exercise the power of sale,8 and the borrower is
entitled to relief from foreclosure by an unauthorized party. (Culhane, at p. 290.)
Second, in a nonjudicial foreclosure the borrower has no direct opportunity to
challenge the foreclosing entity‘s authority in court. Without standing to sue for
relief from a wrongful foreclosure, ―a Massachusetts mortgagor would be deprived
of a means to assert her legal protections . . . .‖ (Ibid.) These considerations led
the Culhane court to conclude ―a mortgagor has standing to challenge the
assignment of a mortgage on her home to the extent that such a challenge is
necessary to contest a foreclosing entity‘s status qua mortgagee.‖ (Id. at p. 291.)
The court immediately cautioned that its holding was limited to allegations of
a void transfer. If, for example, the assignor had no interest to assign or had no
authority to make the particular assignment, ―a challenge of this sort would be
sufficient to refute an assignee‘s status qua mortgagee.‖ (Culhane, supra, 708
F.3d at p. 291.) But where the alleged defect in an assignment would ―render it
8

Massachusetts General Laws chapter 183, section 21, similarly to our Civil
Code section 2924, provides that the power of sale in a mortgage may be exercised
by ―the mortgagee or his executors, administrators, successors or assigns.‖
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merely voidable at the election of one party but otherwise effective to pass legal
title,‖ the borrower has no standing to challenge the assignment on that basis.
(Ibid.)9
In Reinagel, upon which the Glaski court also relied, the federal court held
that under Texas law borrowers defending against a judicial foreclosure have
standing to ― ‗challenge the chain of assignments by which a party claims a right
to foreclose.‘ ‖ (Reinagel, supra, 735 F.3d at p. 224.) Though Texas law does not
allow a nonparty to a contract to enforce the contract unless he or she is an
intended third-party beneficiary, the borrowers in this situation ―are not attempting
to enforce the terms of the instruments of assignment; to the contrary, they urge
that the assignments are void ab initio.‖ (Id. at p. 225.)
Like Culhane, Reinagel distinguished between defects that render a
transaction void and those that merely make it voidable at a party‘s behest.
―Though ‗the law is settled‘ in Texas that an obligor cannot defend against an
assignee‘s efforts to enforce the obligation on a ground that merely renders the
assignment voidable at the election of the assignor, Texas courts follow the
majority rule that the obligor may defend ‗on any ground which renders the
assignment void.‘ ‖ (Reinagel, supra, 735 F.3d at p. 225.) The contrary rule
would allow an institution to foreclose on a borrower‘s property ―though it is not a
valid party to the deed of trust or promissory note . . . .‖ (Ibid.)10
On the merits, the Culhane court rejected the plaintiff‘s claim that MERS
never properly held her mortgage, giving her standing to challenge the assignment
from MERS to Aurora as void (Culhane, supra, 708 F.3d at p. 291); the court held
MERS‘s role as the lender‘s nominee allowed it to hold and assign the mortgage
under Massachusetts law. (Id. at pp. 291–293.)
10
The Reinagel court nonetheless rejected the plaintiffs‘ claim of an invalid
assignment after the closing date of a securitized trust, observing they could not
enforce the terms of trust because they were not intended third-party beneficiaries.
9

(footnote continued on next page)
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Jenkins, on which the Court of Appeal below relied, was decided close in
time to Glaski (neither decision discusses the other) but reaches the opposite
conclusion on standing. In Jenkins, the plaintiff sued to prevent a foreclosure sale
that had not yet occurred, alleging the purported beneficiary who sought the sale
held no security interest because a purported transfer of the loan into a securitized
trust was made in violation of the pooling and servicing agreement that governed
the investment trust. (Jenkins, supra, 216 Cal.App.4th at pp. 504–505.)
The appellate court held a demurrer to the plaintiff‘s cause of action for
declaratory relief was properly sustained for two reasons. First, Jenkins held
California law did not permit a ―preemptive judicial action[] to challenge the right,
power, and authority of a foreclosing ‗beneficiary‘ or beneficiary‘s ‗agent‘ to
initiate and pursue foreclosure.‖ (Jenkins, supra, 216 Cal.App.4th at p. 511.)
Relying primarily on Gomes v. Countrywide Home Loans, Inc. (2011) 192
Cal.App.4th 1149, Jenkins reasoned that such preemptive suits are inconsistent
with California‘s comprehensive statutory scheme for nonjudicial foreclosure;
allowing such a lawsuit ― ‗would fundamentally undermine the nonjudicial nature
of the process and introduce the possibility of lawsuits filed solely for the purpose
of delaying valid foreclosures.‘ ‖ (Jenkins, at p. 513, quoting Gomes at p. 1155.)
This aspect of Jenkins, disallowing the use of a lawsuit to preempt a
nonjudicial foreclosure, is not within the scope of our review, which is limited to a

(footnote continued from previous page)

The court‘s holding appears, however, to rest at least in part on its conclusion that
a violation of the closing date ―would not render the assignments void‖ but merely
allow them to be avoided at the behest of a party or third-party beneficiary.
(Reinagel, supra, 735 F.3d at p. 228.) As discussed above in relation to Glaski,
that question is not within the scope of our review.
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borrower‘s standing to challenge an assignment in an action seeking remedies for
wrongful foreclosure. As framed by the proceedings below, the concrete question
in the present case is whether plaintiff should be permitted to amend her complaint
to seek redress, in a wrongful foreclosure count, for the trustee‘s sale that has
already taken place. We do not address the distinct question of whether, or under
what circumstances, a borrower may bring an action for injunctive or declaratory
relief to prevent a foreclosure sale from going forward.
Second, as an alternative ground, Jenkins held a demurrer to the declaratory
relief claim was proper because the plaintiff had failed to allege an actual
controversy as required by Code of Civil Procedure section 1060. (Jenkins, supra,
216 Cal.App.4th at p. 513.) The plaintiff did not dispute that her loan could be
assigned or that she had defaulted on it and remained in arrears. (Id. at p. 514.)
Even if one of the assignments of the note and deed of trust was improper in some
respect, the appellate court reasoned, ―Jenkins is not the victim of such invalid
transfer[] because her obligations under the note remained unchanged. Instead,
the true victim may be an individual or entity that believes it has a present
beneficial interest in the promissory note and may suffer the unauthorized loss of
its interest in the note.‖ (Id. at p. 515.) In particular, the plaintiff could not
complain about violations of the securitized trust‘s transfer rules: ―As an
unrelated third party to the alleged securitization, and any other subsequent
transfers of the beneficial interest under the promissory note, Jenkins lacks
standing to enforce any agreements, including the investment trust‘s pooling and
servicing agreement, relating to such transactions.‖ (Ibid.)
For its conclusion on standing, Jenkins cited In re Correia (Bankr. 1st Cir.
2011) 452 B.R. 319. The borrowers in that case challenged a foreclosure on the
ground that the assignment of their mortgage into a securitized trust had not been
made in accordance with the trust‘s pooling and servicing agreement (PSA). (Id.
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at pp. 321–322.) The appellate court held the borrowers ―lacked standing to
challenge the mortgage‘s chain of title under the PSA.‖ (Id. at p. 324.) Being
neither parties nor third party beneficiaries of the pooling agreement, they could
not complain of a failure to abide by its terms. (Ibid.)
Jenkins also cited Herrera v. Federal National Mortgage Assn. (2012) 205
Cal.App.4th 1495, which primarily addressed the merits of a foreclosure
challenge, concluding the borrowers had adduced no facts on which they could
allege an assignment from MERS to another beneficiary was invalid. (Id. at pp.
1502–1506.) In reaching the merits, the court did not explicitly discuss the
plaintiffs‘ standing to challenge the assignment. In a passage cited in Jenkins,
however, the court observed that the plaintiffs, in order to state a wrongful
foreclosure claim, needed to show prejudice, and they could not do so because the
challenged assignment did not change their obligations under the note. (Herrera,
at pp. 1507–1508.) Even if MERS lacked the authority to assign the deed of trust,
―the true victims were not plaintiffs but the lender.‖ (Id. at p. 1508.)
On the narrow question before us—whether a wrongful foreclosure plaintiff
may challenge an assignment to the foreclosing entity as void—we conclude
Glaski provides a more logical answer than Jenkins. As explained in part I, ante,
only the entity holding the beneficial interest under the deed of trust—the original
lender, its assignee, or an agent of one of these—may instruct the trustee to
commence and complete a nonjudicial foreclosure. (§ 2924, subd. (a)(1);
Barrionuevo v. Chase Bank, N.A., supra, 885 F.Supp.2d at p. 972.) If a purported
assignment necessary to the chain by which the foreclosing entity claims that
power is absolutely void, meaning of no legal force or effect whatsoever (Colby v.
Title Ins. and Trust Co., supra, 160 Cal. at p. 644; Rest.2d Contracts, § 7, com. a),
the foreclosing entity has acted without legal authority by pursuing a trustee‘s sale,
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and such an unauthorized sale constitutes a wrongful foreclosure. (Barrionuevo v.
Chase Bank, N.A., at pp. 973–974.)
Like the Massachusetts borrowers considered in Culhane, whose mortgages
contained a power of sale allowing for nonjudicial foreclosure, California
borrowers whose loans are secured by a deed of trust with a power of sale may
suffer foreclosure without judicial process and thus ―would be deprived of a means
to assert [their] legal protections‖ if not permitted to challenge the foreclosing
entity‘s authority through an action for wrongful foreclosure. (Culhane, supra,
708 F.3d at p. 290.) A borrower therefore ―has standing to challenge the
assignment of a mortgage on her home to the extent that such a challenge is
necessary to contest a foreclosing entity‘s status qua mortgagee‖ (id. at p. 291)—
that is, as the current holder of the beneficial interest under the deed of trust.
(Accord, Wilson v. HSBC Mortgage Servs., Inc. (1st Cir. 2014) 744 F.3d 1, 9 [―A
homeowner in Massachusetts—even when not a party to or third party beneficiary
of a mortgage assignment—has standing to challenge that assignment as void
because success on the merits would prove the purported assignee is not, in fact,
the mortgagee and therefore lacks any right to foreclose on the mortgage.‖].)11
Jenkins and other courts denying standing have done so partly out of concern
with allowing a borrower to enforce terms of a transfer agreement to which the
borrower was not a party. In general, California law does not give a party

11

We cite decisions on federal court standing only for their persuasive value
in determining what California standing law should be, without any assumption
that standing in the two systems is identical. The California Constitution does not
impose the same ― ‗case-or-controversy‘ ‖ limit on state courts‘ jurisdiction as
article III of the United States Constitution does on federal courts. (Grosset v.
Wenaas (2008) 42 Cal.4th 1100, 1117, fn. 13.)
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personal standing to assert rights or interests belonging solely to others.12 (See
Code Civ. Proc., § 367 [action must be brought by or on behalf of the real party in
interest]; Jasmine Networks, Inc. v. Superior Court (2009) 180 Cal.App.4th 980,
992.) When an assignment is merely voidable, the power to ratify or avoid the
transaction lies solely with the parties to the assignment; the transaction is not void
unless and until one of the parties takes steps to make it so. A borrower who
challenges a foreclosure on the ground that an assignment to the foreclosing party
bore defects rendering it voidable could thus be said to assert an interest belonging
solely to the parties to the assignment rather than to herself.
When the plaintiff alleges a void assignment, however, the Jenkins court‘s
concern with enforcement of a third party‘s interests is misplaced. Borrowers who
challenge the foreclosing party‘s authority on the grounds of a void assignment
―are not attempting to enforce the terms of the instruments of assignment; to the
contrary, they urge that the assignments are void ab initio.‖ (Reinagel, supra, 735
F.3d at p. 225; accord, Mruk v. Mortgage Elec. Registration Sys., Inc. (R.I. 2013)
82 A.3d 527, 536 [borrowers challenging an assignment as void ―are not
attempting to assert the rights of one of the contracting parties; instead, the
homeowners are asserting their own rights not to have their homes unlawfully
foreclosed upon‖].)
Unlike a voidable transaction, a void one cannot be ratified or validated by
the parties to it even if they so desire. (Colby v. Title Ins. and Trust Co., supra,
160 Cal. at p. 644; Aronoff v. Albanese, supra, 446 N.Y.S.2d at p. 370.) Parties to

12

In speaking of personal standing to sue, we set aside such doctrines as
taxpayer standing to seek injunctive relief (see Code Civ. Proc., § 526a) and
― ‗ ―public right/public duty‖ ‘ ‖ standing to seek a writ of mandate (see Save the
Plastic Bag Coalition v. City of Manhattan Beach (2011) 52 Cal.4th 155, 166).
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a securitization or other transfer agreement may well wish to ratify the transfer
agreement despite any defects, but no ratification is possible if the assignment is
void ab initio. In seeking a finding that an assignment agreement was void,
therefore, a plaintiff in Yvanova‘s position is not asserting the interests of parties
to the assignment; she is asserting her own interest in limiting foreclosure on her
property to those with legal authority to order a foreclosure sale. This, then, is not
a situation in which standing to sue is lacking because its ―sole object . . . is to
settle rights of third persons who are not parties.‖ (Golden Gate Bridge etc. Dist.
v. Felt (1931) 214 Cal. 308, 316.)
Defendants argue a borrower who is in default on his or her loan suffers no
prejudice from foreclosure by an unauthorized party, since the actual holder of the
beneficial interest on the deed of trust could equally well have foreclosed on the
property. As the Jenkins court put it, when an invalid transfer of a note and deed
of trust leads to foreclosure by an unauthorized party, the ―victim‖ is not the
borrower, whose obligations under the note are unaffected by the transfer, but ―an
individual or entity that believes it has a present beneficial interest in the
promissory note and may suffer the unauthorized loss of its interest in the note.‖
(Jenkins, supra, 216 Cal.App.4th at p. 515; see also Siliga v. Mortgage Electronic
Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 85 [borrowers had no
standing to challenge assignment by MERS where they do not dispute they are in
default and ―there is no reason to believe . . . the original lender would have
refrained from foreclosure in these circumstances‖]; Fontenot v. Wells Fargo
Bank, N.A., supra, 198 Cal.App.4th at p. 272 [wrongful foreclosure plaintiff could
not show prejudice from allegedly invalid assignment by MERS as the assignment
―merely substituted one creditor for another, without changing her obligations
under the note‖].)
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In deciding the limited question on review, we are concerned only with
prejudice in the sense of an injury sufficiently concrete and personal to provide
standing, not with prejudice as a possible element of the wrongful foreclosure tort.
(See fn. 4, ante.) As it relates to standing, we disagree with defendants‘ analysis
of prejudice from an illegal foreclosure. A foreclosed-upon borrower clearly
meets the general standard for standing to sue by showing an invasion of his or her
legally protected interests (Angelucci v. Century Supper Club (2007) 41 Cal.4th
160, 175)—the borrower has lost ownership to the home in an allegedly illegal
trustee‘s sale. (See Culhane, supra, 708 F.3d at p. 289 [foreclosed-upon borrower
has sufficient personal stake in action against foreclosing entity to meet federal
standing requirement].) Moreover, the bank or other entity that ordered the
foreclosure would not have done so absent the allegedly void assignment. Thus
―[t]he identified harm—the foreclosure—can be traced directly to [the foreclosing
entity‘s] exercise of the authority purportedly delegated by the assignment.‖
(Culhane, at p. 290.)
Nor is it correct that the borrower has no cognizable interest in the identity of
the party enforcing his or her debt. Though the borrower is not entitled to object
to an assignment of the promissory note, he or she is obligated to pay the debt, or
suffer loss of the security, only to a person or entity that has actually been assigned
the debt. (See Cockerell v. Title Ins. & Trust Co., supra, 42 Cal.2d at p. 292 [party
claiming under an assignment must prove fact of assignment].) The borrower
owes money not to the world at large but to a particular person or institution, and
only the person or institution entitled to payment may enforce the debt by
foreclosing on the security.
It is no mere ―procedural nicety,‖ from a contractual point of view, to insist
that only those with authority to foreclose on a borrower be permitted to do so.
(Levitin, The Paper Chase: Securitization, Foreclosure, and the Uncertainty of
22

Mortgage Title, supra, 63 Duke L.J. at p. 650.) ―Such a view fundamentally
misunderstands the mortgage contract. The mortgage contract is not simply an
agreement that the home may be sold upon a default on the loan. Instead, it is an
agreement that if the homeowner defaults on the loan, the mortgagee may sell the
property pursuant to the requisite legal procedure.‖ (Ibid., italics added and
omitted.)
The logic of defendants‘ no-prejudice argument implies that anyone, even a
stranger to the debt, could declare a default and order a trustee‘s sale—and the
borrower would be left with no recourse because, after all, he or she owed the debt
to someone, though not to the foreclosing entity. This would be an ―odd result‖
indeed. (Reinagel, supra, 735 F.3d at p. 225.) As a district court observed in
rejecting the no-prejudice argument, ―[b]anks are neither private attorneys general
nor bounty hunters, armed with a roving commission to seek out defaulting
homeowners and take away their homes in satisfaction of some other bank‘s deed
of trust.‖ (Miller v. Homecomings Financial, LLC (S.D.Tex. 2012) 881 F.Supp.2d
825, 832.)
Defendants note correctly that a plaintiff in Yvanova‘s position, having
suffered an allegedly unauthorized nonjudicial foreclosure of her home, need not
now fear another creditor coming forward to collect the debt. The home can only
be foreclosed once, and the trustee‘s sale extinguishes the debt. (Code Civ. Proc.,
§ 580d; Dreyfuss v. Union Bank of California, supra, 24 Cal.4th at p. 411.) But as
the Attorney General points out in her amicus curiae brief, a holding that anyone
may foreclose on a defaulting home loan borrower would multiply the risk for
homeowners that they might face a foreclosure at some point in the life of their
loans. The possibility that multiple parties could each foreclose at some time, that
is, increases the borrower‘s overall risk of foreclosure.
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Defendants suggest that to establish prejudice the plaintiff must allege and
prove that the true beneficiary under the deed of trust would have refrained from
foreclosing on the plaintiff‘s property. Whatever merit this rule would have as to
prejudice as an element of the wrongful foreclosure tort, it misstates the type of
injury required for standing. A homeowner who has been foreclosed on by one
with no right to do so has suffered an injurious invasion of his or her legal rights at
the foreclosing entity‘s hands. No more is required for standing to sue.
(Angelucci v. Century Supper Club, supra, 41 Cal.4th at p. 175.)
Neither Caulfield v. Sanders (1861) 17 Cal. 569 nor Seidell v. Tuxedo Land
Co. (1932) 216 Cal. 165, upon which defendants rely, holds or implies a home
loan borrower may not challenge a foreclosure by alleging a void assignment. In
the first of these cases, we held a debtor on a contract for printing and advertising
could not defend against collection of the debt on the ground it had been assigned
without proper consultation among the assigning partners and for nominal
consideration: ―It is of no consequence to the defendant, as it in no respect affects
his liability, whether the transfer was made at one time or another, or with or
without consideration, or by one or by all the members of the firm.‖ (Caulfield v.
Sanders, at p. 572.) In the second, we held landowners seeking to enjoin a
foreclosure on a deed of trust to their land could not do so by challenging the
validity of an assignment of the promissory note the deed of trust secured. (Seidell
v. Tuxedo Land Co., at pp. 166, 169–170.) We explained that the assignment was
made by an agent of the beneficiary, and that despite the landowner‘s claim the
agent lacked authority for the assignment, the beneficiary ―is not now
complaining.‖ (Id. at p. 170.) Neither decision discusses the distinction between
allegedly void and merely voidable, and neither negates a borrower‘s ability to
challenge an assignment of his or her debt as void.
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For these reasons, we conclude Glaski, supra, 218 Cal.App.4th 1079, was
correct to hold a wrongful foreclosure plaintiff has standing to claim the
foreclosing entity‘s purported authority to order a trustee‘s sale was based on a
void assignment of the note and deed of trust. Jenkins, supra, 216 Cal.App.4th
497, spoke too broadly in holding a borrower lacks standing to challenge an
assignment of the note and deed of trust to which the borrower was neither a party
nor a third party beneficiary. Jenkins‘s rule may hold as to claimed defects that
would make the assignment merely voidable, but not as to alleged defects
rendering the assignment absolutely void.13
In embracing Glaski‘s rule that borrowers have standing to challenge
assignments as void, but not as voidable, we join several courts around the nation.
(Wilson v. HSBC Mortgage Servs., Inc., supra, 744 F.3d at p. 9; Reinagel, supra,
735 F.3d at pp. 224–225; Woods v. Wells Fargo Bank, N.A. (1st Cir. 2013) 733
F.3d 349, 354; Culhane, supra, 708 F.3d at pp. 289–291; Miller v. Homecomings
Financial, LLC, supra, 881 F.Supp.2d at pp. 831–832; Bank of America Nat. Assn.
v. Bassman FBT, LLC, supra, 981 N.E.2d at pp. 7–8; Pike v. Deutsche Bank Nat.
Trust Co. (N.H. 2015) 121 A.3d 279, 281; Mruk v. Mortgage Elec. Registration
Sys., Inc., supra, 82 A.3d at pp. 534–536; Dernier v. Mortgage Network, Inc. (Vt.
2013) 87 A.3d 465, 473.) Indeed, as commentators on the issue have stated:
―[C]ourts generally permit challenges to assignments if such challenges would
prove that the assignments were void as opposed to voidable.‖ (Zacks & Zacks,

13

We disapprove Jenkins v. JPMorgan Chase Bank, N.A., supra, 216
Cal.App.4th 497, Siliga v. Mortgage Electronic Registration Systems, Inc., supra,
219 Cal.App.4th 75, Fontenot v. Wells Fargo Bank, N.A., supra, 198 Cal.App.4th
256, and Herrera v. Federal National Mortgage Assn., supra, 205 Cal.App.4th
1495, to the extent they held borrowers lack standing to challenge an assignment
of the deed of trust as void.

25

Not a Party: Challenging Mortgage Assignments (2014) 59 St. Louis U. L.J. 175,
180.)
That several federal courts applying California law have, largely in
unreported decisions, agreed with Jenkins and declined to follow Glaski does not
alter our conclusion. Neither Khan v. Recontrust Co. (N.D.Cal. 2015) 81
F.Supp.3d 867 nor Flores v. EMC Mort. Co. (E.D.Cal. 2014) 997 F.Supp.2d 1088
adds much to the discussion. In Khan, the district court found the borrower, as a
nonparty to the pooling and servicing agreement, lacked standing to challenge a
foreclosure on the basis of an unspecified flaw in the loan‘s securitization; the
court‘s opinion does not discuss the distinction between a void assignment and a
merely voidable one. (Khan v. Recontrust Co., supra, 81 F.Supp.3d at pp. 872–
873.) In Flores, the district court, considering a wrongful foreclosure complaint
that lacked sufficient clarity in its allegations including identification of the
assignment or assignments challenged, the district court quoted and followed
Jenkins‘s reasoning on the borrower‘s lack of standing to enforce an agreement to
which he or she is not a party, without addressing the application of this reasoning
to allegedly void assignments. (Flores v. EMC Mort. Co., supra, at pp. 1103–
1105.)
Similarly, the unreported federal decisions applying California law largely
fail to grapple with Glaski‘s distinction between void and voidable assignments
and tend merely to repeat Jenkins‘s arguments that a borrower, as a nonparty to an
assignment, may not enforce its terms and cannot show prejudice when in default
on the loan, arguments we have found insufficient with regard to allegations of
void assignments. While unreported federal court decisions may be cited in
California as persuasive authority (Kan v. Guild Mortgage Co. (2014) 230
Cal.App.4th 736, 744, fn. 3), in this instance they lack persuasive value.

26

Defendants cite the decision in Rajamin v. Deutsche Bank Nat. Trust Co.
(2nd Cir. 2014) 757 F.3d 79 (Rajamin), as a ―rebuke‖ of Glaski. Rajamin‘s
expressed disagreement with Glaski, however, was on the question whether, under
New York law, an assignment to a securitized trust made after the trust‘s closing
date is void or merely voidable. (Rajamin, at p. 90.) As explained earlier, that
question is outside the scope of our review and we express no opinion as to
Glaski‘s correctness on the point.
The Rajamin court did, in an earlier discussion, state generally that borrowers
lack standing to challenge an assignment as violative of the securitized trust‘s
pooling and servicing agreement (Rajamin, supra, 757 F.3d at pp. 85–86), but the
court in that portion of its analysis did not distinguish between void and voidable
assignments. In a later portion of its analysis, the court ―assum[ed] that ‗standing
exists for challenges that contend that the assigning party never possessed legal
title,‘ ‖ a defect the plaintiffs claimed made the assignments void (id. at p. 90), but
concluded the plaintiffs had not properly alleged facts to support their voidness
theory (id. at pp. 90–91).
Nor do Kan v. Guild Mortgage Co., supra, 230 Cal.App.4th 736, and Siliga
v. Mortgage Electronic Registration Systems, Inc., supra, 219 Cal.App.4th 75
(Siliga), which defendants also cite, persuade us Glaski erred in finding borrower
standing to challenge an assignment as void. The Kan court distinguished Glaski
as involving a postsale wrongful foreclosure claim, as opposed to the preemptive
suits involved in Jenkins and Kan itself. (Kan, at pp. 743–744.) On standing, the
Kan court noted the federal criticism of Glaski and our grant of review in the
present case, but found ―no reason to wade into the issue of whether Glaski was
correctly decided, because the opinion has no direct applicability to this
preforeclosure action.‖ (Kan, at p. 745.)
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Siliga, similarly, followed Jenkins in disapproving a preemptive lawsuit.
(Siliga, supra, 219 Cal.App.4th at p. 82.) Without discussing Glaski, the Siliga
court also held the borrower plaintiffs failed to show any prejudice from, and
therefore lacked standing to challenge, the assignment of their deed of trust to the
foreclosing entity. (Siliga, at p. 85.) As already explained, this prejudice analysis
misses the mark in the wrongful foreclosure context. When a property has been
sold at a trustee‘s sale at the direction of an entity with no legal authority to do so,
the borrower has suffered a cognizable injury.
In further support of a borrower‘s standing to challenge the foreclosing
party‘s authority, plaintiff points to provisions of the recent legislation known as
the California Homeowner Bill of Rights, enacted in 2012 and effective only after
the trustee‘s sale in this case. (See Leuras v. BAC Home Loans Servicing, LP
(2013) 221 Cal.App.4th 49, 86, fn. 14.)14 Having concluded without reference to
this legislation that borrowers do have standing to challenge an assignment as
void, we need not decide whether the new provisions provide additional support
for that holding.

14

Plaintiff cites newly added provisions that prohibit any entity from
initiating a foreclosure process ―unless it is the holder of the beneficial interest
under the mortgage or deed of trust, the original trustee or the substituted trustee
under the deed of trust, or the designated agent of the holder of the beneficial
interest‖ (§ 2924, subd. (a)(6)); require the loan servicer to inform the borrower,
before a notice of default is filed, of the borrower‘s right to request copies of any
assignments of the deed of trust ―required to demonstrate the right of the mortgage
servicer to foreclose‖ (§ 2923.55, subd. (b)(1)(B)(iii)); and require the servicer to
ensure the documentation substantiates the right to foreclose (§ 2924.17, subd.
(b)). The legislative history indicates the addition of these provisions was
prompted in part by reports that nonjudicial foreclosure proceedings were being
initiated on behalf of companies with no authority to foreclose. (See Sen. Rules
Com., Conference Rep. on Sen. Bill No. 900 (2011–2012 Reg. Sess.) as amended
June 27, 2012, p. 26.)
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Plaintiff has alleged that her deed of trust was assigned to the Morgan
Stanley investment trust in December 2011, several years after both the securitized
trust‘s closing date and New Century‘s liquidation in bankruptcy, a defect plaintiff
claims renders the assignment void. Beyond their general claim a borrower has
no standing to challenge an assignment of the deed of trust, defendants make
several arguments against allowing plaintiff to plead a cause of action for
wrongful foreclosure based on this allegedly void assignment.
Principally, defendants argue the December 2011 assignment of the deed of
trust to Deutsche Bank, as trustee for the investment trust, was merely
―confirmatory‖ of a 2007 assignment that had been executed in blank (i.e., without
designation of assignee) when the loan was added to the trust‘s investment pool.
The purpose of the 2011 recorded assignment, defendants assert, was merely to
comply with a requirement in the trust‘s pooling and servicing agreement that
documents be recorded before foreclosures are initiated. An amicus curiae
supporting defendants‘ position asserts that the general practice in home loan
securitization is to initially execute assignments of loans and mortgages or deeds
of trust to the trustee in blank and not to record them; the mortgage or deed of trust
is subsequently endorsed by the trustee and recorded if and when state law
requires. (See Rajamin, supra, 757 F.3d at p. 91.) This claim, which goes not to
the legal issue of a borrower‘s standing to sue for wrongful foreclosure based on a
void assignment, but rather to the factual question of when the assignment in this
case was actually made, is outside the limited scope of our review. The same is
true of defendants‘ remaining factual claims, including that the text of the
investment trust‘s pooling and servicing agreement demonstrates plaintiff‘s deed
of trust was assigned to the trust before it closed.
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CONCLUSION
We conclude a home loan borrower has standing to claim a nonjudicial
foreclosure was wrongful because an assignment by which the foreclosing party
purportedly took a beneficial interest in the deed of trust was not merely voidable
but void, depriving the foreclosing party of any legitimate authority to order a
trustee‘s sale. The Court of Appeal took the opposite view and, solely on that
basis, concluded plaintiff could not amend her operative complaint to plead a
cause of action for wrongful foreclosure. We must therefore reverse the Court of
Appeal‘s judgment and allow that court to reconsider the question of an
amendment to plead wrongful foreclosure. We express no opinion on whether
plaintiff has alleged facts showing a void assignment, or on any other issue
relevant to her ability to state a claim for wrongful foreclosure.
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DISPOSITION
The judgment of the Court of Appeal is reversed and the matter is remanded
to that court for further proceedings consistent with our opinion.
WERDEGAR, J.

WE CONCUR:
CANTIL-SAKAUYE, C. J.
CORRIGAN, J.
LIU, J.
CUÉLLAR, J.
KRUGER, J.
HUFFMAN, J.*

*

Associate Justice of the Court of Appeal, Fourth Appellate District,
Division One, assigned by the Chief Justice pursuant to article VI, section 6 of the
California Constitution.

31

See next page for addresses and telephone numbers for counsel who argued in Supreme Court.
Name of Opinion Yvanova v. New Century Mortgage Corporation
__________________________________________________________________________________
Unpublished Opinion
Original Appeal
Original Proceeding
Review Granted XXX 226 Cal.App.4th 495
Rehearing Granted
__________________________________________________________________________________
Opinion No. S218973
Date Filed: February 18, 2016
__________________________________________________________________________________
Court: Superior
County: Los Angeles
Judge: Russell S. Kussman
__________________________________________________________________________________
Counsel:
Tsvetana Yvanova, in pro. per.; Law Offices of Richard L. Antognini and Richard L. Antognini for
Plaintiff and Appellant.
Law Office of Mark F. Didak and Mark F. Didak as Amici Curiae on behalf of Plaintiff and Appellant.
Kamala D. Harris, Attorney General, Nicklas A. Akers, Assistant Attorney General, Michele Van Gelderen
and Sanna R. Singer, Deputy Attorneys General, for Attorney General of California as Amicus Curiae on
behalf of Plaintiff and Appellant.
Lisa R. Jaskol; Kent Qian; and Hunter Landerholm for Public Counsel, National Housing Law Project and
Neighborhood Legal Services of Los Angeles County as Amici Curiae on behalf of Plaintiff and Appellant.
The Sturdevant Law Firm and James C. Sturdevant for National Association of Consumer Advocates and
National Consumer Law Center as Amici Curiae on behalf of Plaintiff and Appellant.
The Arkin Law Firm, Sharon J. Arkin; Arbogast Law and David M. Arbogast for Consumer Attorneys of
California as Amicus Curiae on behalf of Plaintiff and Appellant.
Houser & Allison, Eric D. Houser, Robert W. Norman, Jr., Patrick S. Ludeman; Bryan Cave, Kenneth Lee
Marshall, Nafiz Cekirge, Andrea N. Winternitz and Sarah Samuelson for Defendants and Respondents.
Pfeifer & De La Mora and Michael R. Pfeifer for California Mortgage Bankers Association as Amicus
Curiae on behalf of Defendants and Respondents.
Denton US and Sonia Martin for Structured Finance Industry Group, Inc., as Amicus Curiae on behalf of
Defendants and Respondents.
Goodwin Proctor, Steven A. Ellis and Nicole S. Tate-Naghi for California Bankers Association as Amicus
Curiae on behalf of Defendants and Respondents.
Wright, Finlay & Zak and Jonathan D. Fink for American Legal & Financial Network and United Trustees
Association as Amici Curiae on behalf of Defendants and Respondents.

Counsel who argued in Supreme Court (not intended for publication with opinion):
Richard L. Antognini
Law Offices of Richard L. Antognini
2036 Nevada City Highway, Suite 636
Grass Valley, CA 95945-7700
(916) 295-4896
Kenneth Lee Marshall
Bryan Cave
560 Mission Street, Suite 2500
San Francisco, CA 94105
(415) 675-3400

I

)
3

UNITED STATES DISTRICT COI.IRT
SOI]TIIERN DISTRICT OF NEW YORK
MARVEL R. ZONA, AS TRUSTEE OF TI{E
MARVEL R. ZONA REVOCABLE TRUST
DATED 08/31/00

Case

No.:

14- CV

- lq87' éA

4

COMPLAINT
FOR DECLARATORY JUDGMENT &
OTIIER APPROPRIATE RELIEF

5

vs.
6
7
8

9

DEUTSCIM BANK TRUST COMPANY
AMERICAS AS TRUSTEE FOR
RESIDENTIAL ACCREDIT LOANS, INC,
MORTGAGE ASSET-BACKED PASSTHROUGH CERTIFICATES, SERIES 2006QOs
Defendant.

10

l1
Plaintiff, Marvel R. Zona, as Trustee of The Marvel R. Zona Revocable Trust Dated
T2

08/31/00 ("Zona" or "Plaintiff'), files this Complaint against Defendant, Deutsche Bank Trust
13

Company Americas (the "Trustee") as Trustee for Residential Accredit L,oans, Inc., Mortgage
T4

Asset-Backed Pass-Through Certifrcates, Series 2006-QO5

("RALI Series 2006-QO5 Trusf'or

15

"the Trust"), as follows:
16

I.

l7
1.

Jurisdiction & Venue

Zona seeks cleclaratory relief pursuant to 28 U.S.C. $$ 2201 anrd2202, declaring

18

that the Mortgage and Note (the "Mortgage") purportedly encumbering Plaintiffs residence at

t9
1001 Citrus Avenue, Howey

in the Hills, FL 34737 (the

"Residence") are

void.

Further,

20

junsdiction exists pursuant to 28 U.S.C $$1331, Federal Question, and 28
28 U.S.C $$1332,
2T

Diversity of Citizenship.
22
2.

Venue is appropriate in the Federal District Court in the Southem

Distict of New

23

York since the Trustee maintains its principal place of business at 60 Wall Street,

37th Floor,

24

New York, New York, 10005. In addition, the Pooling and Servicing Agreement for the
VERIFIED COMPTAINT . ZONA

I

Residential Accredit Loans, Inc., Mortgage Asset-Backed Pass-Through Certificates, Series

2

2006-QO5, dated as of March 1,2006 (the "PSA") (See Certifred Copy attached as Exhibit A).

3

Section I 1.04 states in relevant part:

6

"This agreement and the Certificates shall be govemed by
and eonstrued in aecordance with the laws of the State of
New York and the obligations, rights and remedies of the
parties hereunder shall be determrned in accordance with
such laws."

7

II. Parties

4
5

3.

8

9
10

resides

Plaintiff is a natural person and is the record owner of the subject Residence and

i¡ Lake County, Florida.

4.

Defendant, Deutsche Bank Trust Company Americas,

is

a

National Banking

ll

Association. It is the "Trustee" and signatory to the PSA. It maintains its principal place of

I2

business at 60 Wall Street, 3TthFloor, New York, New York, 10005.

III. Introduction and Statement of the Case

l3
14

5.

This is an action for declaratory relief to settle questions concerning

the

15

Defendant's right of ownership of Plaintiffs' purported Mortgage and Note. An issue exists as to

16

whether the Trustee acted in compliance with the terms of the Trust as encompassed in the PSA

I7

and in conformity with New York Trust

18

the Trust as to the method and timing of acquisition of the Mortgage pursuant to the PSA, the

19

Plaintiffs' Mortgage is void under New York Trust law. Further evidence that the Trustee acted

20

in breach of its fiduciary duty and in contravention of the terms of the Tnrst, is demonsfrated by

2I

the Trustee's failure to

22

with U.S. Treasury regulations) are necessary in order for the Trust to qualiff for the favorable

23

tax treabnent pursuant to the Real Estate Mortgage Investment Conduit ("REMIC").

law. If

the Trustee failed to comply with the terms

of

follow the specified requirements set forth in the PSA, whieh (in concert

24
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6"

1

Plaintiff thus files this declaratory judgment aetion in order to obtain clarity as to

2

whether the Defendant is the true Trustee and whether the Plaintiffs Mortgage is void as a

3

matter of law.

IV. General and Factual Allegations

4

7.

5

6

The RALI Series 2006-QO5 Trust was formed as a Trust pursuant to a pooling

and servicing agreement dated and effective as of March 1,2006" (See Exhibit A).

7

8.

May 30, 2006 was the "Start-up Date" for the Trust.

8

9.

The Start-up Date was also the "Closing Date" or the date by which all of the

9

Mortgages had to transfer to the Trustee for inclusion into the Trust.

10"

10

is the process of bundling illiquid

assets, such as

of Residential Mortgage Backed Secunties ("RMBS")

purchased with

Mortgage seeuntization

1t

Mortgages, into pools

t2

funds provided by investors. In the instant case, the RMBS is formed in accordance with the

l3

PSA. The PSA prescribes the manner in whioh the

t4

"Depositor," or flrnaneial insti¡¡tion, gathers the Mortgages from "Sellers" and, on or before the

l5

Closing Date, is the only party authorized to assign its interest in Mortgages to the Trustee for

16

inclusion into the Trust.

11.

T7

Mortgages are to be conveyed. A

So long as certarn specific requirements of the Intemal Revenue Service and of

18

the PSA are followed, a RMBS can qualiff as a REMIC" The classifioation as a "REMIC"

I9

carries with

it a substantial

20

qualiff

REMIC and to comply with the PSA, the RMBS must obtain ownership of qualifred

2I

mortgages directly from the Depositor on or before the Closing Date and verify within 90 days

22

that date that the Mortgages are REIVflC compliant.

23

24

as a

L2.

abatement of Federal income

tax. Among

the IRS requirements to

of

The PSA sets forth the manner in which the Mortgages are to be transferred to the

Trustee; See Section 2.01 and 10.01(Ð. These portions, read together, specifically require the
VERIFIED COMPLAINT - ZONA

I

Depositor to have assigned to the Tmstee all of the interests rn the Mortgages as of the Start-up

2

date, May 30, 2006 and further, that the trustee shall not accept any assets to the REMIC after

3

that date"

4

13.

Pursuant

to the PSA Section 11"04, Goveming Law; Jurisdiction, the PSA

is

York. Under New York Trust Law,

5

construed in accordance with the Laws of the State of New

6

every sale, conveyance or other act of the Trustee in contravention of the Trust is voíd, EPTL $7-

7

2"4. Therefore, acceptance of the Mortgage from other than the Depositor and acceptance of the

8

Mortgage by the Tnrstee after the date the hr¡st closed would be

9

Erobobo, 2013 NY SIip Op 50675(U) Aprí|29, 2013.

10

14.

Some courts have interpreted the word "void"

l1

meaning; "voidable." That matter is addressed in

t2

Chase Bank, N.A." et a|,2013WL2452699

l3

l4
l5

l6
t7
18

t9
20

2t

void."

Wells Fargo Bank N.A" v.

to have an entirely different

In re Gilberto Ssldivar, et al v" JPMorgan

at*4 (Bankr.S.D.Tex. June 5,2013):

Under 28 U.S.C. $ 1652, this Court has the duty to apply
New York law in accordance with the controlling decision
of the highest state court. Royal Bank of Canada v.
Trentham Corp.,665 F.2d 515, 516 (5th cir. 1981). While
the Court finds no applicable New York Court of Appeals
decision, a rocent New York Supreme Court decision is
faetually similar to the oase before the Court. See ll'ells
Fargo Bank, N.A. v. Erobobo, et a1.,2013 WL 1831799
(N.Y" Sup. Ct. April 29, 2013)" In Erobobo, defendants
argued that plaintiff (a REIvIIC trust) was not the owner of
the note because plarntiff obtained the note and mortgage
after the trust had closed in violation of the terrrs of the
PSA governing the trust, rendering plaintiff s acquisition of
the note void. Id. at *2. The Erobobo court held that under
S 7-2"4, any conveyance in contravention of the PSA is
void; this meant that acceptance of the note and mortgage
by the trustee after the date the trust closed rendered the
transfer void. Id. aI8"

22
23
24

Based on the Erobobo deeision and the plain language of
N.Y. Est. Powers & Trusts Law $ 7-2"4, the Court finds
that under New York law, assignment of the Saldivars'
Note after the start up day is void sb initio. As such, none
of the Saldivars' claims will be dismissed for lack of
VERIFIED COMPLAINT - ZONA

I

standing. The Court expresses no view on the effect of any
subsequent ratification, if any" It is sufficient that a olaim

2

has been stated.

15.

3

Even

if

the Mortgage lvas voidable, the consequence for the "beneflrciaries" of a

4

REMIC trust to ratifu an improper or untimely acceptance of a mortgage would be tantamount to

5

an admission of a REMIC violation; subjecting the Trust to a substantial

6

unlikely that any beneficiary would approve of the acceptance of a non-preforming asset; a

7

mortgage in default. In such circumstances, the more appropriate presumption would be that the

8

Trustee's ultra vires act is unlikely to everbe ratified or, at the very least, that it is void until it is

9

ratified.

16.

10

ratification" The Tnrstee's actions in eontravention of the terms of the PSA can

are not subject to

12

only be authorized by an amendment to the PSA.

17.

is

In any case, pursuant to the PSA, Section 11.01, the ultra vires aets of the Trustee

11

13

tax. Moreover, it

Furthermore, the PSA requires an Opinion of Counsel before any amendment can

T4

be made to the effect that such amendment

15

1

will not cause REMIC to fail. Spocifically,

Section

1.01(c) of the PSA states as follows:

Nofwithstanding any contrary provision of this Agreement,
the Trustee shall not consent to any amendment to this
agreement unless it shall have fust received an Oprnion of
Counsel (subject to Section 10.01(Ð and at the expense of
the party seeking such amendment) to the effect that such
amendment or the exercise of any power granted to the
Master Servicer, the Company or the Trustee in accordance
with such amendment is permitted hereunder and will not
result rn the imposition of a federal tax on the Trust Fund or
cause any REMIC created under the Series Supplement to
fail to qualiff as a REMIC at any time that any Certificate
is outstanding.

t6

l7
18
19

20

2I
22
18.

It is diffrcult to imagine how any counsel could so opine when the provisions of

23

the PSA which the Trustee violated were specifically designed to be followed in order to
24
preserve the REMIC tax status.
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Count

1

I

Acceptance bv the Trustee-of Plaintiffls Mortgase

2
3

19.

Alt prior paragraphs are hereby incorporated by reference.

4

20"

The PSA specifrcally requires the Depositor to have transfened all of the interest

5

in

6

as follows:

the Mortgages to the Trustee as of the Closing

states

Following the Startup Day, neither the Master Servicer nor
the Trustee shall accept any conû'ibutions of assets to any
REMIC created hereunder unless (subject to Section
10"01(Ð) the Master Servicer and the Trustee shall have
reeeived an Opinion of Counsel (at the expense of the party
seeking to make such contribution) to the effect that the
inclusion of such assets in such REMIC will not cause the
REMIC to fail to qualify as a REMIC at any time that any
Certificates are outstanding or subject the REMIC to any
tax under the REMIC Provisions or other applicable
provisions offederal, state and local law or ordinances.

7
8

9

10
11

I2
13

Date. Specifically, PSA Section 10.01(i)

21.

Plaintiff

s ùfortgage was not acquired before the

Closing Date, as was required by

I4

the PSA, nor within 90 days of the Closing Date, as required under REMIC. As reflected in

15

Exhibit B, the lVlortgage was not assigned until April 22,2009" The Trustee's act in acquiring

I6

the Mortgage after the Closing Date exceeded its authority and violated the terms of the Tnrst.

t7

"IJnder New York Trust Law, every sale, conveyance or other act of the Trustee tn eontravention

18

of the tn¡st is void." EPTL S7-2"4" As the court in Erobobo stated: "Therefore, the acceptance

T9

the note and mortgage by the trustee after the date the tn¡st closed, would be

20

Plaintiff further believes and seeks this Court's clanfication that because the transfer of the

2T

Mortgage to the Trust took place after the aforementioned dates, the Mortgage is "void."

22
23

24
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of

void." Erobobo p'8'

I
2

Count

22"

II

As demonstrated by Exhibit B, Plaintiffs Mortgage was not acqured from the

3

Depositor, as mandated by the PSA. Section 2.01 of the PSA requires that the Depositor deliver
4
and deposit with the Trustee, the original note, the original mortgage and an onginal assignment.
5

23"

As stated int}¡¡e Eroboåo deeision:

6

"The rationale behind this requirement is to provide at least
two interrnediate levels of fuansfer to ensure the assets are
protected from the possible bankruptcy by the originator
which pennits the security to be provided with the rating

7
8

required
10
11

for the

securitization

to be

saleable"

Deconstructing the Black Magic of Securitized Trusts,Fioy
D. Oppenheim Jacquel¡m K" Trask-Rahn 41 Stetson L. Rev.
745 Stetson Law Review (Spring 2012)" Erobobo p"8.

9

24"

Here, there is evidence that the assignment of the Mortgage was from Mortgage

t2

Electronic Registration Systems, Inc. ("MERS"), rather than the Depositor. That method of

13

assignment violates the tenns

t4

deposit the original Mortgage and Assignments to the Trustee. See Erobobo

l5

Plaintiff seeks clarifreation from thrs Court

t6

Depositor to the Trustee, in contravention of the PSA, has rendered the Mortgage void.

of the PSA, which requires that the Depositor deliver to

as

p.9"

and

Therefore,

to whether the absence of an assignment from the

t7
18
19

WHEREFORE, Plaintiff prays for:

20

(a)

21

22
23

A declaration that Plaintiff

does not and did not owe Defendant any money, either

directly or indireetly;

(b)

A declaration that

trust is invalid;

24
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eaeh claim

of assignment or transfer after said elosing of the

I

(c)

An order that Defendant and each of its off,rcers, employees, agents, attomeys and

2

any persons in active concert or participation with them a¡e reshained and enjoined from further

J

prosecuting or instituting any aetion against Plaintiff;

4

(d)

An award to Plaintiff for costs and attomeys' fees;

5

(e)

Such other relief as this Court may deem just and proper.

6
7
8

TODD

9
10

Boca Raton, Florida 33432

Telephone: (561) 544-8144
Facsimile: (561) 544-1 101
E-Mail: tz@tzbrokerlaw.com

11

t2
13

I4
15

16

l7
18

l9
20

2I
22
23

24
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EXHIBIT A

that:
Attached is a copy of Form 8-K, current report, dated May 1, 2006, and
Exhibit 10.1, received in this Commission on June 14, 2006, under the name of
RALI Series 2006-QO5 Trust, File No. 333-131213-08, pursuant to the
provisions of the Securities Exchange Act of 1934.

January 28, 2014
Barbara J. Volpe, Management and Program Analyst

1

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549
FORM 8-K
CURRENT REPORT
PURSUANT TO SECTION 13 OR 15(D) OF THE
SECURITIES EXCHANGE ACT OF 1934
DATE OF REPORT (DATE OF EARLIEST EVENT REPORTED) May 1, 2006
RESIDENTIAL ACCREDIT LOANS, INC. (as company under a Pooling and Servicing
Agreement dated as of May 1, 2006 providing for, inter alia, the issuance of
Mortgage Asset-Backed Pass-Through Certificates, Series 2006-QO5)
Residential Accredit Loans, Inc.
(EXACT NAME OF REGISTRANT AS SPECIFIED IN ITS CHARTER)
DELAWARE
333-131213-08
51-0368240
-----------------------------------------------------------------------(STATE OR OTHER JURISDICTION
(COMMISSION)
(I.R.S. EMPLOYER
OF INCORPORATION)
FILE NUMBER)
IDENTIFICATION NO.)
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Item 8. Other Events.
On May 30, 2006, Residential Accredit Loans, Inc. caused the issuance and sale
of the Mortgage Asset-Backed Pass-Through Certificates,
Series 2006-QO5,
pursuant to a Series Supplement, dated as of May 1, 2006, and the Standard Terms
of Pooling and Servicing Agreement, dated as of March 1, 2006, among Residential
Accredit Loans, Inc., as company, Residential Funding Corporation, as master
servicer, and Deutsche Bank Trust Company Americas, as trustee. The mortgage
loans were sold to Residential Accredit Loans, Inc. pursuant to an Assignment
and Assumption Agreement, dated as of May 30, 2006, between Residential Funding
Corporation and Residential Accredit Loans, Inc.

Item 9. Financial Statements, Pro Forma Financial Information and Exhibits.
(a) Not applicable
(b) Not applicable
(c) Exhibits (executed copies): The following execution copies of
Exhibits to the Form S-3 Registration Statement of the Registrant are hereby
filed:
Sequentially
Numbered
Exhibit Page

Exhibit
Number

10.1 Series Supplement, dated as of May 1, 2006, and the Standard Terms of
Pooling and Servicing Agreement, dated as of March 1, 2006, among Residential
Accredit Loans, Inc., as company, Residential Funding Corporation, as master
servicer, and Deutsche Bank Trust Company Americas, as trustee.
10.2 Assignment and Assumption Agreement, dated as of May 30, 2006,
Residential Funding Corporation and Residential Accredit Loans, Inc.

between

10.3 Confirmation, dated as of May 30, 2006, between Deutsche Bank Trust Company
Americas, as trustee on behalf of the RALI Series 2006-QS5 Trust, and The Bank
of New York.
99.1

Mortgage Loan Schedule
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SIGNATURES
Pursuant to the requirements of the Securities Exchange Act of
1934, the registrant has duly caused this report to be signed on its behalf by
the undersigned thereunto duly authorized.
RESIDENTIAL ACCREDIT LOANS, INC.

By: /s/Heather Anderson
Name:
Heather Anderson
Title: Vice President

Dated:

May 30, 2006
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EXHIBIT 10.1
Series Supplement, dated as of May 1, 2006, and the Standard Terms of Pooling
and Servicing Agreement, dated as of March 1, 2006, among Residential Accredit
Loans, Inc., as company, Residential Funding Corporation, as master servicer,
and Deutsche Bank Trust Company Americas, as trustee.
EXHIBIT 10.2
Assignment and Assumption Agreement, dated as of May 30, 2006,
Residential Funding Corporation and Residential Accredit Loans, Inc.

between

EXHIBIT 10.3
Confirmation, dated as of May 30, 2006, between Deutsche Bank Trust Company
Americas, as trustee on behalf of the RALI Series 2006-QO5 Trust, and The Bank
of New York.
EXHIBIT 99.1
Mortgage Loan Schedule
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EXECUTION COPY

RESIDENTIAL ACCREDIT LOANS, INC.,
Company,
RESIDENTIAL FUNDING CORPORATION,
Master Servicer,
and
DEUTSCHE BANK TRUST COMPANY AMERICAS,
Trustee
SERIES SUPPLEMENT,
Dated as of May 1, 2006,
TO
STANDARD TERMS OF
POOLING AND SERVICING AGREEMENT
dated as of March 1, 2006
Mortgage Asset-Backed Pass-Through Certificates
SERIES 2006-QO5
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Exhibit Three:Standard Terms of Pooling and Servicing Agreement, dated as of March 1, 2006

This is a Series Supplement, dated as of May 1, 2006 (the "Series Supplement"), to the Standard Terms
of Pooling and Servicing Agreement, dated as of March 1, 2006 and attached as Exhibit Three hereto (the
"Standard Terms" and, together with this Series Supplement, the "Pooling and Servicing Agreement" or
"Agreement"), among RESIDENTIAL ACCREDIT LOANS, INC., as the company (together with its permitted successors
and assigns, the "Company"), RESIDENTIAL FUNDING CORPORATION, as master servicer (together with its permitted
successors and assigns, the "Master Servicer"), and DEUTSCHE BANK TRUST COMPANY AMERICAS, as Trustee
(together with its permitted successors and assigns, the "Trustee").
PRELIMINARY STATEMENT:
The Company intends to sell mortgage asset-backed
"Certificates"), to be issued hereunder in multiple classes,
beneficial ownership interest in the Mortgage Loans.

pass-through certificates (collectively, the
which in the aggregate will evidence the entire

The terms and provisions of the Standard Terms are hereby incorporated by reference herein as though
set forth in full herein. If any term or provision contained herein shall conflict with or be inconsistent
with any provision contained in the Standard Terms, the terms and provisions of this Series Supplement shall
govern. All capitalized terms not otherwise defined herein shall have the meanings set forth in the Standard
Terms. The Pooling and Servicing Agreement shall be dated as of the date of this Series Supplement.
REMIC I
As provided herein, the REMIC Administrator will make an election to treat the segregated pool of
assets consisting of the Mortgage Loans and certain other related assets subject to this Agreement (but
excluding the Basis Risk Shortfall Reserve Fund and the Yield Maintenance Agreement) as a real estate
mortgage investment conduit (a "REMIC") for federal income tax purposes, and such segregated pool of assets
will be designated as "REMIC I." The Class R-I Certificates will represent the sole Class of "residual
interests" in REMIC I for purposes of the REMIC Provisions (as defined herein) under federal income tax law.
The following table irrevocably sets forth the designation, remittance rate (the "Uncertificated REMIC I
Pass-Through Rate") and initial Uncertificated Principal Balance for each of the "regular interests" in REMIC
I (the "REMIC I Regular Interests"). The "latest possible maturity date" (determined solely for purposes of
satisfying Treasury regulation Section 1.860G-1(a)(4)(iii)) for each REMIC I Regular Interest shall be the
Maturity Date. None of the REMIC I Regular Interests will be certificated.

DESIGNATION

UNCERTIFICATED
REMIC I
-------------------PASS-THROUGH RATE

INITIAL
UNCERTIFICATED
PRINCIPAL BALANCE

LATEST POSSIBLE
MATURITY DATE

LT1
Variable(1)
$1,076,486,554.16
May 25, 2046
LT2
Variable(1)
$53,579.35
May 25, 2046
LT3
0.00%
$54,117.80
May 25, 2046
LT4
Variable(1)
$54,117.80
May 25, 2046
LT6
Variable(1)
$53,848.57
May 25, 2046
LT7
0.00%
$53,848.57
May 25, 2046
LT8
Variable(1)
$53,848.57
May 25, 2046
LT10
Variable(1)
$53,848.57
May 25, 2046
LT11
0.00%
$53,848.57
May 25, 2046
LT12
Variable(1)
$53,848.57
May 25, 2046
____________
(1)
Calculated as provided in the definition of Uncertificated REMIC I Pass-Through Rate.
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United States Person or U.S. Person: (i) A citizen or resident of the United States, (ii) a
corporation, partnership or other entity treated as a corporation or partnership for United States federal
income tax purposes organized in or under the laws of the United States or any state thereof or the District
of Columbia (unless, in the case of a partnership, Treasury regulations provide otherwise), provided that,
for purposes solely of the restrictions on the transfer of residual interests, no partnership or other entity
treated as a partnership for United States federal income tax purposes shall be treated as a United States
Person or U.S. Person unless all persons that own an interest in such partnership either directly or
indirectly through any chain of entities no one of which is a corporation for United States federal income
tax purposes are required by the applicable operating agreement to be United States Persons, (iii) an estate
the income of which is includible in gross income for United States tax purposes, regardless of its source,
or (iv) a trust if a court within the United States is able to exercise primary supervision over the
administration of the trust and one or more United States persons have authority to control all substantial
decisions of the trust. Notwithstanding the preceding sentence, to the extent provided in Treasury
regulations, certain Trusts in existence on August 20, 1996, and treated as United States persons prior to
such date, that elect to continue to be treated as United States persons will also be a U.S. Person.
U.S.A. Patriot Act: Uniting and Strengthening America by Providing Appropriate Tools to Intercept and
Obstruct Terrorism Act of 2001, as amended.
Voting Rights: The portion of the voting rights of all of the Certificates which is allocated to any
Certificate, and more specifically designated in Article XI of the Series Supplement.
Section 1.02.

Use of Words and Phrases.

"Herein," "hereby," "hereunder," `hereof," "hereinbefore," "hereinafter" and other equivalent words
refer to the Pooling and Servicing Agreement as a whole. All references herein to Articles, Sections or
Subsections shall mean the corresponding Articles, Sections and Subsections in the Pooling and Servicing
Agreement. The definitions set forth herein include both the singular and the plural.

ARTICLE II

CONVEYANCE OF MORTGAGE LOANS;

ORIGINAL ISSUANCE OF CERTIFICATES
Section 2.01.

Conveyance of Mortgage Loans.

(a)
The Company, concurrently with the execution and delivery hereof, does hereby assign to the Trustee
for the benefit of the Certificateholders without recourse all the right, title and interest of the Company
in and to the Mortgage Loans, including all interest and principal received on or with respect to the
Mortgage Loans after the Cut-off Date (other than payments of principal and interest due on the Mortgage
Loans in the month of the Cut-off Date). In connection with such transfer and assignment, the Company does
hereby deliver to the Trustee the Certificate Policy (as defined in the Series Supplement), if any for the
benefit of the Holders of the Insured Certificates (as defined in the Series Supplement).
(b)
In connection with such assignment, except as set forth in Section 2.01(c) and subject to Section
2.01(d) below, the Company does hereby deliver to, and deposit with, the Trustee, or to and with one or more
Custodians, as the duly appointed agent or agents of the Trustee for such purpose, the following documents or
instruments (or copies thereof as permitted by this Section) (I) with respect to each Mortgage Loan so
assigned (other than a Cooperative Loan):
(i)

The original Mortgage Note, endorsed without recourse in blank or to the
showing an unbroken chain of endorsements from the originator thereof to
the Trustee, or with respect to any Destroyed Mortgage Note, an original
related Seller or Residential Funding stating that the original Mortgage
destroyed, together with a copy of the related Mortgage Note;

order of the Trustee, and
the Person endorsing it to
lost note affidavit from the
Note was lost, misplaced or

(ii)

The original Mortgage, noting the presence of the MIN of the Mortgage Loan and language indicating
that the Mortgage Loan is a MOM Loan if the Mortgage Loan is a MOM Loan, with evidence of recording
indicated thereon or a copy of the Mortgage with evidence of recording indicated thereon;

(iii)

Unless the Mortgage Loan is registered on the MERS(R)System, an original Assignment of the Mortgage to
the Trustee with evidence of recording indicated thereon or a copy of such assignment with evidence of
recording indicated thereon;

(iv)

The original recorded assignment or assignments of the Mortgage showing an unbroken chain of title
from the originator thereof to the Person assigning it to the Trustee (or to MERS, if the Mortgage
Loan is registered on the MERS(R)System and noting the presence of a MIN) with evidence of recordation
noted thereon or attached thereto, or a copy of such assignment or assignments of the Mortgage with
evidence of recording indicated thereon; and

(v)

The original of each modification, assumption agreement or preferred loan agreement, if any, relating
to such Mortgage Loan or a copy of each modification, assumption agreement or preferred loan agreement.
and (II) with respect to each Cooperative Loan so assigned:

(i)

The original Mortgage Note, endorsed without recourse to the order of the Trustee and showing an
unbroken chain of endorsements from the originator thereof to the Person endorsing it to the Trustee,
or with respect to any Destroyed Mortgage Note, an original lost note affidavit from the related
Seller or Residential Funding stating that the original Mortgage Note was lost, misplaced or
destroyed, together with a copy of the related Mortgage Note;

(ii)

A counterpart of the Cooperative Lease and the Assignment of Proprietary Lease to the originator of
the Cooperative Loan with intervening assignments showing an unbroken chain of title from such
originator to the Trustee;

(iii)

The related Cooperative Stock Certificate, representing the related Cooperative Stock pledged with
respect to such Cooperative Loan, together with an undated stock power (or other similar instrument)
executed in blank;
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(iv)

The original recognition agreement by the Cooperative of the interests of the mortgagee with respect
to the related Cooperative Loan;

(v)

The Security Agreement;

(vi)

Copies of the original UCC-1 financing statement, and any continuation statements, filed by the
originator of such Cooperative Loan as secured party, each with evidence of recording thereof,
evidencing the interest of the originator under the Security Agreement and the Assignment of
Proprietary Lease;

(vii)

Copies of the filed UCC-3 assignments of the security interest referenced in clause (vi) above showing
an unbroken chain of title from the originator to the Trustee, each with evidence of recording
thereof, evidencing the interest of the originator under the Security Agreement and the Assignment of
Proprietary Lease;

(viii)

An executed assignment of the interest of the originator in the Security Agreement, Assignment of
Proprietary Lease and the recognition agreement referenced in clause (iv) above, showing an unbroken
chain of title from the originator to the Trustee;

(ix)

The original of each modification, assumption agreement or preferred loan agreement, if any, relating
to such Cooperative Loan; and

(x)

A duly completed UCC-1 financing statement showing the Master Servicer as debtor, the Company as
secured party and the Trustee as assignee and a duly completed UCC-1 financing statement showing the
Company as debtor and the Trustee as secured party, each in a form sufficient for filing, evidencing
the interest of such debtors in the Cooperative Loans.

(c)
The Company may, in lieu of delivering the original of the documents set forth in Section
2.01(b)(I)(ii), (iii), (iv) and (v) and Section (b)(II)(ii), (iv), (vii), (ix) and (x) (or copies thereof as
permitted by Section 2.01(b)) to the Trustee or the Custodian or Custodians, deliver such documents to the
Master Servicer, and the Master Servicer shall hold such documents in trust for the use and benefit of all
present and future Certificateholders until such time as is set forth in the next sentence. Within thirty
Business Days following the earlier of (i) the receipt of the original of all of the documents or instruments
set forth in Section 2.01(b)(I)(ii), (iii), (iv) and (v) and Section (b)(II)(ii), (iv), (vii), (ix) and (x)
(or copies thereof as permitted by such Section) for any Mortgage Loan and (ii) a written request by the
Trustee to deliver those documents with respect to any or all of the Mortgage Loans then being held by the
Master Servicer, the Master Servicer shall deliver a complete set of such documents to the Trustee or the
Custodian or Custodians that are the duly appointed agent or agents of the Trustee.
The parties hereto agree that it is not intended that any Mortgage Loan be included in the Trust Fund
that is either (i) a "High-Cost Home Loan" as defined in the New Jersey Home Ownership Act effective November
27, 2003, (ii) a "High-Cost Home Loan" as defined in the New Mexico Home Loan Protection Act effective
January 1, 2004, (iii) a "High Cost Home Mortgage Loan" as defined in the Massachusetts Predatory Home Loan
Practices Act effective November 7, 2004 or (iv) a "High-Cost Home Loan" as defined in the Indiana House
Enrolled Act No. 1229, effective as of January 1, 2005.
(d)
Notwithstanding the provisions of Section 2.01(c), in connection with any Mortgage Loan, if the
Company cannot deliver the original of the Mortgage, any assignment, modification, assumption agreement or
preferred loan agreement (or copy thereof as permitted by Section 2.01(b)) with evidence of recording thereon
concurrently with the execution and delivery of this Agreement because of (i) a delay caused by the public
recording office where such Mortgage, assignment, modification, assumption agreement or preferred loan
agreement as the case may be, has been delivered for recordation, or (ii) a delay in the receipt of certain
information necessary to prepare the related assignments, the Company shall deliver or cause to be delivered
to the Trustee or the respective Custodian a copy of such Mortgage, assignment, modification, assumption
agreement or preferred loan agreement.
The Company shall promptly cause to be recorded in the appropriate public office for real property
records the Assignment referred to in clause (I)(iii) of Section 2.01(b), except (a) in states where, in the
opinion of counsel acceptable to the Trustee and the Master Servicer, such recording is not required to
protect the Trustee's interests in the Mortgage Loan against the claim of any subsequent transferee or any
successor to or creditor of the Company or the originator of such Mortgage Loan or (b) if MERS is identified
on the Mortgage or on a properly recorded assignment of the Mortgage as the mortgagee of record solely as
nominee for the Seller and its successors and assigns, and shall promptly cause to be filed the Form UCC-3
assignment and UCC-1 financing statement referred to in clause (II)(vii) and (x), respectively, of Section
2.01(b). If any Assignment, Form UCC-3 or Form UCC-1, as applicable, is lost or returned unrecorded to the
Company because of any defect therein, the Company shall prepare a substitute Assignment, Form UCC-3 or Form
UCC-1, as applicable, or cure such defect, as the case may be, and cause such Assignment to be recorded in
accordance with this paragraph. The Company shall promptly deliver or cause to be delivered to the Trustee
or the respective Custodian such Mortgage or Assignment or Form UCC-3 or Form UCC-1, as applicable, (or copy
thereof as permitted by Section 2.01(b)) with evidence of recording indicated thereon at the time specified
in Section 2.01(c). In connection with its servicing of Cooperative Loans, the Master Servicer will use its
best efforts to file timely continuation statements with regard to each financing statement and assignment
relating to Cooperative Loans as to which the related Cooperative Apartment is located outside of the State
of New York.
If the Company delivers to the Trustee or Custodian any Mortgage Note or Assignment of Mortgage in
blank, the Company shall, or shall cause the Custodian to, complete the endorsement of the Mortgage Note and
the Assignment of Mortgage in the name of the Trustee in conjunction with the Interim Certification issued by
the Custodian, as contemplated by Section 2.02.
Any of the items set forth in Sections 2.01(b)(I)(ii), (iii), (iv) and (v) and (II)(vi) and (vii) and
that may be delivered as a copy rather than the original may be delivered to the Trustee or the Custodian.
In connection with the assignment of any Mortgage Loan registered on the MERS(R)System, the Company
further agrees that it will cause, at the Company's own expense, within 30 Business Days after the Closing
Date, the MERS(R)System to indicate that such Mortgage Loans have been assigned by the Company to the Trustee
in accordance with this Agreement for the benefit of the Certificateholders by including (or deleting, in the
case of Mortgage Loans which are repurchased in accordance with this Agreement) in such computer files (a)
the code in the field which identifies the specific Trustee and (b) the code in the field "Pool Field" which
identifies the series of the Certificates issued in connection with such Mortgage Loans. The Company further
agrees that it will not, and will not permit the Master Servicer to, and the Master Servicer agrees that it
will not, alter the codes referenced in this paragraph with respect to any Mortgage Loan during the term of
this Agreement unless and until such Mortgage Loan is repurchased in accordance with the terms of this
Agreement.
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(e)
Residential Funding hereby assigns to the Trustee its security interest in and to any Additional
Collateral or Pledged Assets, its right to receive amounts due or to become due in respect of any Additional
Collateral or Pledged Assets pursuant to the related Subservicing Agreement and its rights as beneficiary
under the Surety Bond in respect of any Additional Collateral Loans. With respect to any Additional
Collateral Loan or Pledged Asset Loan, Residential Funding shall cause to be filed in the appropriate
recording office a UCC-3 statement giving notice of the assignment of the related security interest to the
Trust Fund and shall thereafter cause the timely filing of all necessary continuation statements with regard
to such financing statements.
(f)
It is intended that the conveyance by the Company to the Trustee of the Mortgage Loans as provided for
in this Section 2.01 be and the Uncertificated REMIC Regular Interests, if any (as provided for in Section
2.06), be construed as a sale by the Company to the Trustee of the Mortgage Loans and any Uncertificated
REMIC Regular Interests for the benefit of the Certificateholders. Further, it is not intended that such
conveyance be deemed to be a pledge of the Mortgage Loans and any Uncertificated REMIC Regular Interests by
the Company to the Trustee to secure a debt or other obligation of the Company. Nonetheless, (a) this
Agreement is intended to be and hereby is a security agreement within the meaning of Articles 8 and 9 of the
New York Uniform Commercial Code and the Uniform Commercial Code of any other applicable jurisdiction; (b)
the conveyance provided for in Section 2.01 shall be deemed to be, and hereby is, (1) a grant by the Company
to the Trustee of a security interest in all of the Company's right (including the power to convey title
thereto), title and interest, whether now owned or hereafter acquired, in and to any and all general
intangibles, payment intangibles, accounts, chattel paper, instruments, documents, money, deposit accounts,
certificates of deposit, goods, letters of credit, advices of credit and investment property and other
property of whatever kind or description now existing or hereafter acquired consisting of, arising from or
relating to any of the following: (A) the Mortgage Loans, including (i) with respect to each Cooperative
Loan, the related Mortgage Note, Security Agreement, Assignment of Proprietary Lease, Cooperative Stock
Certificate and Cooperative Lease, (ii) with respect to each Mortgage Loan other than a Cooperative Loan, the
related Mortgage Note and Mortgage, and (iii) any insurance policies and all other documents in the related
Mortgage File, (B) all amounts payable pursuant to the Mortgage Loans in accordance with the terms thereof,
(C) any Uncertificated REMIC Regular Interests and (D) all proceeds of the conversion, voluntary or
involuntary, of the foregoing into cash, instruments, securities or other property, including without
limitation all amounts from time to time held or invested in the Certificate Account or the Custodial
Account, whether in the form of cash, instruments, securities or other property and (2) an assignment by the
Company to the Trustee of any security interest in any and all of Residential Funding's right (including the
power to convey title thereto), title and interest, whether now owned or hereafter acquired, in and to the
property described in the foregoing clauses (1)(A), (B), (C) and (D) granted by Residential Funding to the
Company pursuant to the Assignment Agreement; (c) the possession by the Trustee, the Custodian or any other
agent of the Trustee of Mortgage Notes or such other items of property as constitute instruments, money,
payment intangibles, negotiable documents, goods, deposit accounts, letters of credit, advices of credit,
investment property, certificated securities or chattel paper shall be deemed to be "possession by the
secured party," or possession by a purchaser or a person designated by such secured party, for purposes of
perfecting the security interest pursuant to the Minnesota Uniform Commercial Code and the Uniform Commercial
Code of any other applicable jurisdiction as in effect (including, without limitation, Sections 8-106, 9-313,
9-314 and 9-106 thereof); and (d) notifications to persons holding such property, and acknowledgments,
receipts or confirmations from persons holding such property, shall be deemed notifications to, or
acknowledgments, receipts or confirmations from, securities intermediaries, bailees or agents of, or persons
holding for (as applicable) the Trustee for the purpose of perfecting such security interest under applicable
law.
The Company and, at the Company's direction, Residential Funding and the Trustee shall, to the extent
consistent with this Agreement, take such reasonable actions as may be necessary to ensure that, if this
Agreement were determined to create a security interest in the Mortgage Loans, any Uncertificated REMIC
Regular Interests and the other property described above, such security interest would be determined to be a
perfected security interest of first priority under applicable law and will be maintained as such throughout
the term of this Agreement. Without limiting the generality of the foregoing, the Company shall prepare and
deliver to the Trustee not less than 15 days prior to any filing date and, the Trustee shall forward for
filing, or shall cause to be forwarded for filing, at the expense of the Company, all filings necessary to
maintain the effectiveness of any original filings necessary under the Uniform Commercial Code as in effect
in any jurisdiction to perfect the Trustee's security interest in or lien on the Mortgage Loans and any
Uncertificated REMIC Regular Interests, as evidenced by an Officers' Certificate of the Company, including
without limitation (x) continuation statements, and (y) such other statements as may be occasioned by (1) any
change of name of Residential Funding, the Company or the Trustee (such preparation and filing shall be at
the expense of the Trustee, if occasioned by a change in the Trustee's name), (2) any change of type or
jurisdiction of organization of Residential Funding or the Company, (3) any transfer of any interest of
Residential Funding or the Company in any Mortgage Loan or (4) any transfer of any interest of Residential
Funding or the Company in any Uncertificated REMIC Regular Interest.
(g)
The Master Servicer hereby acknowledges the receipt by it of the Initial Monthly Payment Fund. The
Master Servicer shall hold such Initial Monthly Payment Fund in the Custodial Account and shall include such
Initial Monthly Payment Fund in the Available Distribution Amount for the initial Distribution Date.
Notwithstanding anything herein to the contrary, the Initial Monthly Payment Fund shall not be an asset of
any REMIC. To the extent that the Initial Monthly Payment Fund constitutes a reserve fund for federal income
tax purposes, (1) it shall be an outside reserve fund and not an asset of any REMIC, (2) it shall be owned by
the Seller and (3) amounts transferred by any REMIC to the Initial Monthly Payment Fund shall be treated as
transferred to the Seller or any successor, all within the meaning of Section 1.860G-2(h) of the Treasury
Regulations.
(h)
The Company agrees that the sale of each Pledged Asset Loan pursuant to this Agreement will also
constitute the assignment, sale, setting-over, transfer and conveyance to the Trustee, without recourse (but
subject to the Company's covenants, representations and warranties specifically provided herein), of all of
the Company's obligations and all of the Company's right, title and interest in, to and under, whether now
existing or hereafter acquired as owner of the Mortgage Loan with respect to any and all money, securities,
security entitlements, accounts, general intangibles, payment intangibles, instruments, documents, deposit
accounts, certificates of deposit, commodities contracts, and other investment property and other property of
whatever kind or description consisting of, arising from or related to (i) the Assigned Contracts, (ii) all
rights, powers and remedies of the Company as owner of such Mortgage Loan under or in connection with the
Assigned Contracts, whether arising under the terms of such Assigned Contracts, by statute, at law or in
equity, or otherwise arising out of any default by the Mortgagor under or in connection with the Assigned
Contracts, including all rights to exercise any election or option or to make any decision or determination
or to give or receive any notice, consent, approval or waiver thereunder, (iii) the Pledged Amounts and all
money, securities, security entitlements, accounts, general intangibles, payment intangibles, instruments,
documents, deposit accounts, certificates of deposit, commodities contracts, and other investment property
and other property of whatever kind or description and all cash and non-cash proceeds of the sale, exchange,
or redemption of, and all stock or conversion rights, rights to subscribe, liquidation dividends or
preferences, stock dividends, rights to interest, dividends, earnings, income, rents, issues, profits,
interest payments or other distributions of cash or other property that secures a Pledged Asset Loan, (iv)
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all documents, books and records concerning the foregoing (including all computer programs, tapes, disks and
related items containing any such information) and (v) all insurance proceeds (including proceeds from the
Federal Deposit Insurance Corporation or the Securities Investor Protection Corporation or any other
insurance company) of any of the foregoing or replacements thereof or substitutions therefor, proceeds of
proceeds and the conversion, voluntary or involuntary, of any thereof. The foregoing transfer, sale,
assignment and conveyance does not constitute and is not intended to result in the creation, or an assumption
by the Trustee, of any obligation of the Company, or any other person in connection with the Pledged Assets
or under any agreement or instrument relating thereto, including any obligation to the Mortgagor, other than
as owner of the Mortgage Loan.
Section 2.02.

Acceptance by Trustee.

The Trustee acknowledges receipt (or, with respect to Mortgage Loans subject to a Custodial Agreement,
and based solely upon a receipt or certification executed by the Custodian, receipt by the respective
Custodian as the duly appointed agent of the Trustee) of the documents referred to in Section 2.01(b)(i)
above (except that for purposes of such acknowledgement only, a Mortgage Note may be endorsed in blank) and
declares that it, or a Custodian as its agent, holds and will hold such documents and the other documents
constituting a part of the Mortgage Files delivered to it, or a Custodian as its agent, and the rights of
Residential Funding with respect to any Pledged Assets, Additional Collateral and the Surety Bond assigned to
the Trustee pursuant to Section 2.01, in trust for the use and benefit of all present and future
Certificateholders. The Trustee or Custodian (such Custodian being so obligated under a Custodial Agreement)
agrees, for the benefit of Certificateholders, to review each Mortgage File delivered to it pursuant to
Section 2.01(b) within 45 days after the Closing Date to ascertain that all required documents (specifically
as set forth in Section 2.01(b)), have been executed and received, and that such documents relate to the
Mortgage Loans identified on the Mortgage Loan Schedule, as supplemented, that have been conveyed to it, and
to deliver to the Trustee a certificate (the "Interim Certification") to the effect that all documents
required to be delivered pursuant to Section 2.01(b) above have been executed and received and that such
documents relate to the Mortgage Loans identified on the Mortgage Loan Schedule, except for any exceptions
listed on Schedule A attached to such Interim Certification. Upon delivery of the Mortgage Files by the
Company or the Master Servicer, the Trustee shall acknowledge receipt (or, with respect to Mortgage Loans
subject to a Custodial Agreement, and based solely upon a receipt or certification executed by the Custodian,
receipt by the respective Custodian as the duly appointed agent of the Trustee) of the documents referred to
in Section 2.01(c) above.
If the Custodian, as the Trustee's agent, finds any document or documents constituting a part of a
Mortgage File to be missing or defective, the Trustee shall promptly so notify the Master Servicer and the
Company. Pursuant to Section 2.3 of the Custodial Agreement, the Custodian will notify the Master Servicer,
the Company and the Trustee of any such omission or defect found by it in respect of any Mortgage File held
by it in respect of the items reviewed by it pursuant to the Custodial Agreement. If such omission or defect
materially and adversely affects the interests of the Certificateholders, the Master Servicer shall promptly
notify Residential Funding of such omission or defect and request Residential Funding to correct or cure such
omission or defect within 60 days from the date the Master Servicer was notified of such omission or defect
and, if Residential Funding does not correct or cure such omission or defect within such period, require
Residential Funding to purchase such Mortgage Loan from the Trust Fund at its Purchase Price, within 90 days
from the date the Master Servicer was notified of such omission or defect; provided that if the omission or
defect would cause the Mortgage Loan to be other than a "qualified mortgage" as defined in Section 860G(a)(3)
of the Code, any such cure or repurchase must occur within 90 days from the date such breach was discovered.
The Purchase Price for any such Mortgage Loan shall be deposited by the Master Servicer in the Custodial
Account maintained by it pursuant to Section 3.07 and, upon receipt by the Trustee of written notification of
such deposit signed by a Servicing Officer, the Trustee or any Custodian, as the case may be, shall release
to Residential Funding the related Mortgage File and the Trustee shall execute and deliver such instruments
of transfer or assignment prepared by the Master Servicer, in each case without recourse, as shall be
necessary to vest in Residential Funding or its designee any Mortgage Loan released pursuant hereto and
thereafter such Mortgage Loan shall not be part of the Trust Fund. It is understood and agreed that the
obligation of Residential Funding to so cure or purchase any Mortgage Loan as to which a material and adverse
defect in or omission of a constituent document exists shall constitute the sole remedy respecting such
defect or omission available to Certificateholders or the Trustee on behalf of the Certificateholders.
Section 2.03.

Representations, Warranties and Covenants
of the Master Servicer and the Company.

(a)
The Master Servicer hereby represents and warrants to the Trustee for the benefit of the
Certificateholders that:
(i)

The Master Servicer is a corporation duly organized, validly existing and in good standing under the
laws governing its creation and existence and is or will be in compliance with the laws of each state
in which any Mortgaged Property is located to the extent necessary to ensure the enforceability of
each Mortgage Loan in accordance with the terms of this Agreement;

(ii)

The execution and delivery of this Agreement by the Master Servicer and its performance and compliance
with the terms of this Agreement will not violate the Master Servicer's Certificate of Incorporation
or Bylaws or constitute a material default (or an event which, with notice or lapse of time, or both,
would constitute a material default) under, or result in the material breach of, any material
contract, agreement or other instrument to which the Master Servicer is a party or which may be
applicable to the Master Servicer or any of its assets;

(iii)

This Agreement, assuming due authorization, execution and delivery by the Trustee and the Company,
constitutes a valid, legal and binding obligation of the Master Servicer, enforceable against it in
accordance with the terms hereof subject to applicable bankruptcy, insolvency, reorganization,
moratorium and other laws affecting the enforcement of creditors' rights generally and to general
principles of equity, regardless of whether such enforcement is considered in a proceeding in equity
or at law;

(iv)

The Master Servicer is not in default with respect to any order or decree of any court or any order,
regulation or demand of any federal, state, municipal or governmental agency, which default might have
consequences that would materially and adversely affect the condition (financial or other) or
operations of the Master Servicer or its properties or might have consequences that would materially
adversely affect its performance hereunder;

(v)

No litigation is pending or, to the best of the Master Servicer's knowledge, threatened against the
Master Servicer which would prohibit its entering into this Agreement or performing its obligations
under this Agreement;

(vi)

The Master Servicer will comply in all material respects in the performance of this Agreement with all
reasonable rules and requirements of each insurer under each Required Insurance Policy;
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all amounts distributable to the holders thereof and the Master Servicer shall thereafter hold such amounts
until distributed to such Holders. No interest shall accrue or be payable to any Certificateholder on any
amount held in the escrow account or by the Master Servicer as a result of such Certificateholder's failure
to surrender its Certificate(s) for final payment thereof in accordance with this Section 9.01.
(d)
If any Certificateholders do not surrender their Certificates on or before the Distribution Date on
which a purchase of the outstanding Certificates is to be made, the Trustee shall on such date cause all
funds in the Certificate Account deposited therein by the Master Servicer pursuant to Section 9.01(b) to be
withdrawn therefrom and deposited in a separate escrow account for the benefit of such Certificateholders,
and the Master Servicer shall give a second written notice to such Certificateholders to surrender their
Certificates for payment of the purchase price therefor. If within six months after the second notice any
Certificate shall not have been surrendered for cancellation, the Trustee shall take appropriate steps as
directed by the Master Servicer to contact the Holders of such Certificates concerning surrender of their
Certificates. The costs and expenses of maintaining the escrow account and of contacting Certificateholders
shall be paid out of the assets which remain in the escrow account. If within nine months after the second
notice any Certificates shall not have been surrendered for cancellation in accordance with this Section
9.01, the Trustee shall pay to the Master Servicer all amounts distributable to the Holders thereof and the
Master Servicer shall thereafter hold such amounts until distributed to such Holders. No interest shall
accrue or be payable to any Certificateholder on any amount held in the escrow account or by the Master
Servicer as a result of such Certificateholder's failure to surrender its Certificate(s) for payment in
accordance with this Section 9.01. Any Certificate that is not surrendered on the Distribution Date on which
a purchase pursuant to this Section 9.01 occurs as provided above will be deemed to have been purchased and
the Holder as of such date will have no rights with respect thereto except to receive the purchase price
therefor minus any costs and expenses associated with such escrow account and notices allocated thereto. Any
Certificates so purchased or deemed to have been purchased on such Distribution Date shall remain outstanding
hereunder until the Master Servicer has terminated the respective obligations and responsibilities created
hereby in respect of the Certificates pursuant to this Article IX. The Master Servicer shall be for all
purposes the Holder thereof as of such date.
Section 9.02.

Additional Termination Requirements.

(a)
Each REMIC that comprises the Trust Fund shall be terminated in accordance with the following
additional requirements, unless (subject to Section 10.01(f)) the Trustee and the Master Servicer have
received an Opinion of Counsel (which Opinion of Counsel shall not be an expense of the Trustee) to the
effect that the failure of each such REMIC to comply with the requirements of this Section 9.02 will not (i)
result in the imposition on the Trust Fund of taxes on "prohibited transactions," as described in Section
860F of the Code, or (ii) cause any such REMIC to fail to qualify as a REMIC at any time that any Certificate
is outstanding:
(i)

The Master Servicer shall establish a 90-day liquidation period for each such REMIC and specify the
first day of such period in a statement attached to the Trust Fund's final Tax Return pursuant to
Treasury regulations Section 1.860F-1. The Master Servicer also shall satisfy all of the requirements
of a qualified liquidation for a REMIC under Section 860F of the Code and regulations thereunder;

(ii)

The Master Servicer shall notify the Trustee at the commencement of such 90-day liquidation period
and, at or prior to the time of making of the final payment on the Certificates, the Trustee shall
sell or otherwise dispose of all of the remaining assets of the Trust Fund in accordance with the
terms hereof; and

(iii)

If the Master Servicer or the Company is exercising its right to purchase the assets of the Trust
Fund, the Master Servicer shall, during the 90-day liquidation period and at or prior to the Final
Distribution Date, purchase all of the assets of the Trust Fund for cash.

(b)
Each Holder of a Certificate and the Trustee hereby irrevocably approves and appoints the Master
Servicer as its attorney-in-fact to adopt a plan of complete liquidation for each REMIC at the expense of the
Trust Fund in accordance with the terms and conditions of this Agreement.
Section 9.03.

Termination of Multiple REMICs.

If the REMIC Administrator makes two or more separate REMIC elections, the applicable REMIC shall be
terminated on the earlier of the Final Distribution Date and the date on which it is deemed to receive the
last deemed distributions on the related Uncertificated REMIC Regular Interests and the last distribution due
on the Certificates is made.

ARTICLE X

REMIC PROVISIONS
Section 10.01. REMIC Administration.
(a)
The REMIC Administrator shall make an election to treat the Trust Fund as one or more REMICs under the
Code and, if necessary, under applicable state law. The assets of each such REMIC will be set forth in the
Series Supplement. Such election will be made on Form 1066 or other appropriate federal tax or information
return (including Form 8811) or any appropriate state return for the taxable year ending on the last day of
the calendar year in which the Certificates are issued. For the purposes of each REMIC election in respect
of the Trust Fund, Certificates and interests to be designated as the "regular interests" and the sole class
of "residual interests" in the REMIC will be set forth in Section 10.03 of the Series Supplement. The REMIC
Administrator and the Trustee shall not permit the creation of any "interests" (within the meaning of Section
860G of the Code) in any REMIC elected in respect of the Trust Fund other than the "regular interests" and
"residual interests" so designated.
(b)
The Closing Date is hereby designated as the "startup day" of the Trust Fund within the meaning of
Section 860G(a)(9) of the Code.
(c)
The REMIC Administrator shall hold a Class R Certificate representing a 0.01% Percentage Interest each
Class of the Class R Certificates and shall be designated as "the tax matters person" with respect to each
REMIC in the manner provided under Treasury regulations section 1.860F-4(d) and Treasury regulations section
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301.6231(a)(7)-1. The REMIC Administrator, as tax matters person, shall (i) act on behalf of each REMIC in
relation to any tax matter or controversy involving the Trust Fund and (ii) represent the Trust Fund in any
administrative or judicial proceeding relating to an examination or audit by any governmental taxing
authority with respect thereto. The legal expenses, including without limitation attorneys' or accountants'
fees, and costs of any such proceeding and any liability resulting therefrom shall be expenses of the Trust
Fund and the REMIC Administrator shall be entitled to reimbursement therefor out of amounts attributable to
the Mortgage Loans on deposit in the Custodial Account as provided by Section 3.10 unless such legal expenses
and costs are incurred by reason of the REMIC Administrator's willful misfeasance, bad faith or gross
negligence. If the REMIC Administrator is no longer the Master Servicer hereunder, at its option the REMIC
Administrator may continue its duties as REMIC Administrator and shall be paid reasonable compensation not to
exceed $3,000 per year by any successor Master Servicer hereunder for so acting as the REMIC Administrator.
(d)
The REMIC Administrator shall prepare or cause to be prepared all of the Tax Returns that it
determines are required with respect to each REMIC created hereunder and deliver such Tax Returns in a timely
manner to the Trustee and the Trustee shall sign and file such Tax Returns in a timely manner. The expenses
of preparing such returns shall be borne by the REMIC Administrator without any right of reimbursement
therefor. The REMIC Administrator agrees to indemnify and hold harmless the Trustee with respect to any tax
or liability arising from the Trustee's signing of Tax Returns that contain errors or omissions. The Trustee
and Master Servicer shall promptly provide the REMIC Administrator with such information as the REMIC
Administrator may from time to time request for the purpose of enabling the REMIC Administrator to prepare
Tax Returns.
(e)
The REMIC Administrator shall provide (i) to any Transferor of a Class R Certificate such information
as is necessary for the application of any tax relating to the transfer of a Class R Certificate to any
Person who is not a Permitted Transferee, (ii) to the Trustee, and the Trustee shall forward to the
Certificateholders, such information or reports as are required by the Code or the REMIC Provisions including
reports relating to interest, original issue discount and market discount or premium (using the Prepayment
Assumption) and (iii) to the Internal Revenue Service the name, title, address and telephone number of the
person who will serve as the representative of each REMIC.
(f)
The Master Servicer and the REMIC Administrator shall take such actions and shall cause each REMIC
created hereunder to take such actions as are reasonably within the Master Servicer's or the REMIC
Administrator's control and the scope of its duties more specifically set forth herein as shall be necessary
or desirable to maintain the status of each REMIC as a REMIC under the REMIC Provisions (and the Trustee
shall assist the Master Servicer and the REMIC Administrator, to the extent reasonably requested by the
Master Servicer and the REMIC Administrator to do so). The Master Servicer and the REMIC Administrator shall
not knowingly or intentionally take any action, cause the Trust Fund to take any action or fail to take (or
fail to cause to be taken) any action reasonably within their respective control that, under the REMIC
Provisions, if taken or not taken, as the case may be, could (i) endanger the status of any portion of any
REMIC formed under the Series Supplement as a REMIC or (ii) result in the imposition of a tax upon any such
REMIC (including but not limited to the tax on prohibited transactions as defined in Section 860F(a)(2) of
the Code and the tax on contributions to a REMIC set forth in Section 860G(d) of the Code) (either such
event, in the absence of an Opinion of Counsel or the indemnification referred to in this sentence, an
"Adverse REMIC Event") unless the Master Servicer or the REMIC Administrator, as applicable, has received an
Opinion of Counsel (at the expense of the party seeking to take such action or, if such party fails to pay
such expense, and the Master Servicer or the REMIC Administrator, as applicable, determines that taking such
action is in the best interest of the Trust Fund and the Certificateholders, at the expense of the Trust
Fund, but in no event at the expense of the Master Servicer, the REMIC Administrator or the Trustee) to the
effect that the contemplated action will not, with respect to each REMIC created hereunder, endanger such
status or, unless the Master Servicer, the REMIC Administrator or both, as applicable, determine in its or
their sole discretion to indemnify the Trust Fund against the imposition of such a tax, result in the
imposition of such a tax. Wherever in this Agreement a contemplated action may not be taken because the
timing of such action might result in the imposition of a tax on the Trust Fund, or may only be taken
pursuant to an Opinion of Counsel that such action would not impose a tax on the Trust Fund, such action may
nonetheless be taken provided that the indemnity given in the preceding sentence with respect to any taxes
that might be imposed on the Trust Fund has been given and that all other preconditions to the taking of such
action have been satisfied. The Trustee shall not take or fail to take any action (whether or not authorized
hereunder) as to which the Master Servicer or the REMIC Administrator, as applicable, has advised it in
writing that it has received an Opinion of Counsel to the effect that an Adverse REMIC Event could occur with
respect to such action. In addition, prior to taking any action with respect to any REMIC created hereunder
or any related assets thereof, or causing any such REMIC to take any action, which is not expressly permitted
under the terms of this Agreement, the Trustee will consult with the Master Servicer or the REMIC
Administrator, as applicable, or its designee, in writing, with respect to whether such action could cause an
Adverse REMIC Event to occur with respect to any such REMIC, and the Trustee shall not take any such action
or cause any such REMIC to take any such action as to which the Master Servicer or the REMIC Administrator,
as applicable, has advised it in writing that an Adverse REMIC Event could occur. The Master Servicer or the
REMIC Administrator, as applicable, may consult with counsel to make such written advice, and the cost of
same shall be borne by the party seeking to take the action not expressly permitted by this Agreement, but in
no event at the expense of the Master Servicer or the REMIC Administrator. At all times as may be required
by the Code, the Master Servicer will to the extent within its control and the scope of its duties more
specifically set forth herein, maintain substantially all of the assets of each REMIC created hereunder as
"qualified mortgages" as defined in Section 860G(a)(3) of the Code and "permitted investments" as defined in
Section 860G(a)(5) of the Code.
(g)
In the event that any tax is imposed on "prohibited transactions" of any REMIC created hereunder as
defined in Section 860F(a)(2) of the Code, on "net income from foreclosure property" of any such REMIC as
defined in Section 860G(c) of the Code, on any contributions to any such REMIC after the Startup Day therefor
pursuant to Section 860G(d) of the Code, or any other tax is imposed by the Code or any applicable provisions
of state or local tax laws, such tax shall be charged (i) to the Master Servicer, if such tax arises out of
or results from a breach by the Master Servicer of any of its obligations under this Agreement or the Master
Servicer has in its sole discretion determined to indemnify the Trust Fund against such tax, (ii) to the
Trustee, if such tax arises out of or results from a breach by the Trustee of any of its obligations under
this Article X, or (iii) otherwise against amounts on deposit in the Custodial Account as provided by Section
3.10 and on the Distribution Date(s) following such reimbursement the aggregate of such taxes shall be
allocated in reduction of the Accrued Certificate Interest on each Class entitled thereto in the same manner
as if such taxes constituted a Prepayment Interest Shortfall.
(h)
The Trustee and the Master Servicer shall, for federal income tax purposes, maintain books and records
with respect to each REMIC created hereunder on a calendar year and on an accrual basis or as otherwise may
be required by the REMIC Provisions.
(i)
Following the Startup Day, neither the Master Servicer nor the Trustee shall accept any contributions
of assets to any REMIC created hereunder unless (subject to Section 10.01(f)) the Master Servicer and the
Trustee shall have received an Opinion of Counsel (at the expense of the party seeking to make such
contribution) to the effect that the inclusion of such assets in such REMIC will not cause the REMIC to fail
to qualify as a REMIC at any time that any Certificates are outstanding or subject the REMIC to any tax under
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the REMIC Provisions or other applicable provisions of federal, state and local law or ordinances.
(j)
Neither the Master Servicer nor the Trustee shall (subject to Section 10.01(f)) enter into any
arrangement by which any REMIC created hereunder will receive a fee or other compensation for services nor
permit any such REMIC to receive any income from assets other than "qualified mortgages" as defined in
Section 860G(a)(3) of the Code or "permitted investments" as defined in Section 860G(a)(5) of the Code.
(k)
Solely for the purposes of Section 1.860G-1(a)(4)(iii) of the Treasury Regulations, the "latest
possible maturity date" by which the Certificate Principal Balance of each Class of Certificates (other than
the Interest Only Certificates) representing a regular interest in the applicable REMIC and the
Uncertificated Principal Balance of each Uncertificated REMIC Regular Interest (other than each
Uncertificated REMIC Regular Interest represented by a Class A-V Certificate, if any) and the rights to the
Interest Only Certificates and Uncertificated REMIC Regular Interest represented by a Class A-V Certificate
would be reduced to zero is the Maturity Date for each such Certificate and Interest.
(l)
Within 30 days after the Closing Date, the REMIC Administrator shall prepare and file with the
Internal Revenue Service Form 8811, "Information Return for Real Estate Mortgage Investment Conduits (REMIC)
and Issuers of Collateralized Debt Obligations" for each REMIC created hereunder.
(m)
Neither the Trustee nor the Master Servicer shall sell, dispose of or substitute for any of the
Mortgage Loans (except in connection with (i) the default, imminent default or foreclosure of a Mortgage
Loan, including but not limited to, the acquisition or sale of a Mortgaged Property acquired by deed in lieu
of foreclosure, (ii) the bankruptcy of any REMIC created hereunder, (iii) the termination of any such REMIC
pursuant to Article IX of this Agreement or (iv) a purchase of Mortgage Loans pursuant to Article II or III
of this Agreement) nor acquire any assets for any such REMIC, nor sell or dispose of any investments in the
Custodial Account or the Certificate Account for gain nor accept any contributions to any such REMIC after
the Closing Date unless it has received an Opinion of Counsel that such sale, disposition, substitution or
acquisition will not (a) affect adversely the status of such REMIC as a REMIC or (b) unless the Master
Servicer has determined in its sole discretion to indemnify the Trust Fund against such tax, cause such REMIC
to be subject to a tax on "prohibited transactions" or "contributions" pursuant to the REMIC Provisions.
Section 10.02. Master Servicer, REMIC Administrator and Trustee Indemnification.
(a)
The Trustee agrees to indemnify the Trust Fund, the Company, the REMIC Administrator and the Master
Servicer for any taxes and costs including, without limitation, any reasonable attorneys fees imposed on or
incurred by the Trust Fund, the Company or the Master Servicer, as a result of a breach of the Trustee's
covenants set forth in Article VIII or this Article X.
(b)
The REMIC Administrator agrees to indemnify the Trust Fund, the Company, the Master Servicer and the
Trustee for any taxes and costs (including, without limitation, any reasonable attorneys' fees) imposed on or
incurred by the Trust Fund, the Company, the Master Servicer or the Trustee, as a result of a breach of the
REMIC Administrator's covenants set forth in this Article X with respect to compliance with the REMIC
Provisions, including without limitation, any penalties arising from the Trustee's execution of Tax Returns
prepared by the REMIC Administrator that contain errors or omissions; provided, however, that such liability
will not be imposed to the extent such breach is a result of an error or omission in information provided to
the REMIC Administrator by the Master Servicer in which case Section 10.02(c) will apply.
(c)
The Master Servicer agrees to indemnify the Trust Fund, the Company, the REMIC Administrator and the
Trustee for any taxes and costs (including, without limitation, any reasonable attorneys' fees) imposed on or
incurred by the Trust Fund, the Company, the REMIC Administrator or the Trustee, as a result of a breach of
the Master Servicer's covenants set forth in this Article X or in Article III with respect to compliance with
the REMIC Provisions, including without limitation, any penalties arising from the Trustee's execution of Tax
Returns prepared by the Master Servicer that contain errors or omissions.
Section 10.03. Designation of REMIC(s).
As provided in Section 10.03 of the Series Supplement.
Section 10.04. Distributions on the Uncertificated REMIC I and REMIC II Regular Interests.
As provided in Section 10.04 of the Series Supplement.
Section 10.05. Compliance with Withholding Requirements.
As provided in Section 10.05 of the Series Supplement.

ARTICLE XI

MISCELLANEOUS PROVISIONS
Section 11.01. Amendment.
(a)
This Agreement or any Custodial Agreement may be amended from time to time by the Company, the Master
Servicer and the Trustee, without the consent of any of the Certificateholders:
(i)

to cure any ambiguity,

(ii)

to correct or supplement any provisions herein or therein, which may be inconsistent with any other
provisions herein or therein or to correct any error,

(iii)

to modify, eliminate or add to any of its provisions to such extent as shall be necessary or desirable
to maintain the qualification of the Trust Fund as a REMIC at all times that any Certificate is
outstanding or to avoid or minimize the risk of the imposition of any tax on the Trust Fund pursuant
to the Code that would be a claim against the Trust Fund, provided that the Trustee has received an
Opinion of Counsel to the effect that (A) such action is necessary or desirable to maintain such
qualification or to avoid or minimize the risk of the imposition of any such tax and (B) such action
will not adversely affect in any material respect the interests of any Certificateholder,

(iv)

to change the timing and/or nature of deposits into the Custodial Account or the Certificate Account
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the REMIC Provisions or other applicable provisions of federal, state and local law or ordinances.
(j)
Neither the Master Servicer nor the Trustee shall (subject to Section 10.01(f)) enter into any
arrangement by which any REMIC created hereunder will receive a fee or other compensation for services nor
permit any such REMIC to receive any income from assets other than "qualified mortgages" as defined in
Section 860G(a)(3) of the Code or "permitted investments" as defined in Section 860G(a)(5) of the Code.
(k)
Solely for the purposes of Section 1.860G-1(a)(4)(iii) of the Treasury Regulations, the "latest
possible maturity date" by which the Certificate Principal Balance of each Class of Certificates (other than
the Interest Only Certificates) representing a regular interest in the applicable REMIC and the
Uncertificated Principal Balance of each Uncertificated REMIC Regular Interest (other than each
Uncertificated REMIC Regular Interest represented by a Class A-V Certificate, if any) and the rights to the
Interest Only Certificates and Uncertificated REMIC Regular Interest represented by a Class A-V Certificate
would be reduced to zero is the Maturity Date for each such Certificate and Interest.
(l)
Within 30 days after the Closing Date, the REMIC Administrator shall prepare and file with the
Internal Revenue Service Form 8811, "Information Return for Real Estate Mortgage Investment Conduits (REMIC)
and Issuers of Collateralized Debt Obligations" for each REMIC created hereunder.
(m)
Neither the Trustee nor the Master Servicer shall sell, dispose of or substitute for any of the
Mortgage Loans (except in connection with (i) the default, imminent default or foreclosure of a Mortgage
Loan, including but not limited to, the acquisition or sale of a Mortgaged Property acquired by deed in lieu
of foreclosure, (ii) the bankruptcy of any REMIC created hereunder, (iii) the termination of any such REMIC
pursuant to Article IX of this Agreement or (iv) a purchase of Mortgage Loans pursuant to Article II or III
of this Agreement) nor acquire any assets for any such REMIC, nor sell or dispose of any investments in the
Custodial Account or the Certificate Account for gain nor accept any contributions to any such REMIC after
the Closing Date unless it has received an Opinion of Counsel that such sale, disposition, substitution or
acquisition will not (a) affect adversely the status of such REMIC as a REMIC or (b) unless the Master
Servicer has determined in its sole discretion to indemnify the Trust Fund against such tax, cause such REMIC
to be subject to a tax on "prohibited transactions" or "contributions" pursuant to the REMIC Provisions.
Section 10.02. Master Servicer, REMIC Administrator and Trustee Indemnification.
(a)
The Trustee agrees to indemnify the Trust Fund, the Company, the REMIC Administrator and the Master
Servicer for any taxes and costs including, without limitation, any reasonable attorneys fees imposed on or
incurred by the Trust Fund, the Company or the Master Servicer, as a result of a breach of the Trustee's
covenants set forth in Article VIII or this Article X.
(b)
The REMIC Administrator agrees to indemnify the Trust Fund, the Company, the Master Servicer and the
Trustee for any taxes and costs (including, without limitation, any reasonable attorneys' fees) imposed on or
incurred by the Trust Fund, the Company, the Master Servicer or the Trustee, as a result of a breach of the
REMIC Administrator's covenants set forth in this Article X with respect to compliance with the REMIC
Provisions, including without limitation, any penalties arising from the Trustee's execution of Tax Returns
prepared by the REMIC Administrator that contain errors or omissions; provided, however, that such liability
will not be imposed to the extent such breach is a result of an error or omission in information provided to
the REMIC Administrator by the Master Servicer in which case Section 10.02(c) will apply.
(c)
The Master Servicer agrees to indemnify the Trust Fund, the Company, the REMIC Administrator and the
Trustee for any taxes and costs (including, without limitation, any reasonable attorneys' fees) imposed on or
incurred by the Trust Fund, the Company, the REMIC Administrator or the Trustee, as a result of a breach of
the Master Servicer's covenants set forth in this Article X or in Article III with respect to compliance with
the REMIC Provisions, including without limitation, any penalties arising from the Trustee's execution of Tax
Returns prepared by the Master Servicer that contain errors or omissions.
Section 10.03. Designation of REMIC(s).
As provided in Section 10.03 of the Series Supplement.
Section 10.04. Distributions on the Uncertificated REMIC I and REMIC II Regular Interests.
As provided in Section 10.04 of the Series Supplement.
Section 10.05. Compliance with Withholding Requirements.
As provided in Section 10.05 of the Series Supplement.

ARTICLE XI

MISCELLANEOUS PROVISIONS
Section 11.01. Amendment.
(a)
This Agreement or any Custodial Agreement may be amended from time to time by the Company, the Master
Servicer and the Trustee, without the consent of any of the Certificateholders:
(i)

to cure any ambiguity,

(ii)

to correct or supplement any provisions herein or therein, which may be inconsistent with any other
provisions herein or therein or to correct any error,

(iii)

to modify, eliminate or add to any of its provisions to such extent as shall be necessary or desirable
to maintain the qualification of the Trust Fund as a REMIC at all times that any Certificate is
outstanding or to avoid or minimize the risk of the imposition of any tax on the Trust Fund pursuant
to the Code that would be a claim against the Trust Fund, provided that the Trustee has received an
Opinion of Counsel to the effect that (A) such action is necessary or desirable to maintain such
qualification or to avoid or minimize the risk of the imposition of any such tax and (B) such action
will not adversely affect in any material respect the interests of any Certificateholder,

(iv)

to change the timing and/or nature of deposits into the Custodial Account or the Certificate Account
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or to change the name in which the Custodial Account is maintained, provided that (A) the Certificate
Account Deposit Date shall in no event be later than the related Distribution Date, (B) such change
shall not, as evidenced by an Opinion of Counsel, adversely affect in any material respect the
interests of any Certificateholder and (C) such change shall not result in a reduction of the rating
assigned to any Class of Certificates below the lower of the then-current rating or the rating
assigned to such Certificates as of the Closing Date (in the case of the Insured Certificates (as
defined in the Series Supplement), such determination shall be made without giving effect to the
Certificate Policy (as defined in the Series Supplement)), as evidenced by a letter from each Rating
Agency to such effect,
(v)

to modify, eliminate or add to the provisions of Section 5.02(f) or any other provision hereof
restricting transfer of the Class R Certificates, by virtue of their being the "residual interests" in
a REMIC, provided that (A) such change shall not result in reduction of the rating assigned to any
such Class of Certificates below the lower of the then-current rating or the rating assigned to such
Certificates as of the Closing Date (in the case of the Insured Certificates (as defined in the Series
Supplement), such determination shall be made without giving effect to the Certificate Policy (as
defined in the Series Supplement)), as evidenced by a letter from each Rating Agency to such effect,
and (B) such change shall not (subject to Section 10.01(f)), as evidenced by an Opinion of Counsel (at
the expense of the party seeking so to modify, eliminate or add such provisions), cause any REMIC
created hereunder or any of the Certificateholders (other than the transferor) to be subject to a
federal tax caused by a transfer to a Person that is not a Permitted Transferee,

(vi)

to make any other provisions with respect to matters or questions arising under this Agreement or such
Custodial Agreement which shall not be materially inconsistent with the provisions of this Agreement,
provided that such action shall not, as evidenced by an Opinion of Counsel, adversely affect in any
material respect the interests of any Certificateholder or
(vii) to amend any provision herein or therein that is not material to any of the
Certificateholders.

(b)
This Agreement or any Custodial Agreement may also be amended from time to time by the Company, the
Master Servicer and the Trustee with the consent of the Holders of Certificates evidencing in the aggregate
not less than 66% of the Percentage Interests of each Class of Certificates with a Certificate Principal
Balance greater than zero affected thereby for the purpose of adding any provisions to or changing in any
manner or eliminating any of the provisions of this Agreement or such Custodial Agreement or of modifying in
any manner the rights of the Holders of Certificates of such Class; provided, however, that no such amendment
shall:
(i)

reduce in any manner the amount of, or delay the timing of, payments which are required to be
distributed on any Certificate without the consent of the Holder of such Certificate,

(ii)

reduce the aforesaid percentage of Certificates of any Class the Holders of which are required to
consent to any such amendment, in any such case without the consent of the Holders of all Certificates
of such Class then outstanding.

(c)
Notwithstanding any contrary provision of this Agreement, the Trustee shall not consent to any
amendment to this Agreement unless it shall have first received an Opinion of Counsel (subject to Section
10.01(f) and at the expense of the party seeking such amendment) to the effect that such amendment or the
exercise of any power granted to the Master Servicer, the Company or the Trustee in accordance with such
amendment is permitted hereunder and will not result in the imposition of a federal tax on the Trust Fund or
cause any REMIC created under the Series Supplement to fail to qualify as a REMIC at any time that any
Certificate is outstanding.
(d)
Promptly after the execution of any such amendment the Trustee shall furnish written notification of
the substance of such amendment to the Custodian and each Certificateholder. It shall not be necessary for
the consent of Certificateholders under this Section 11.01 to approve the particular form of any proposed
amendment, but it shall be sufficient if such consent shall approve the substance thereof. The manner of
obtaining such consents and of evidencing the authorization of the execution thereof by Certificateholders
shall be subject to such reasonable regulations as the Trustee may prescribe.
(e)
The Company shall have the option, in its sole discretion, to obtain and deliver to the Trustee any
corporate guaranty, payment obligation, irrevocable letter of credit, surety bond, insurance policy or
similar instrument or a reserve fund, or any combination of the foregoing, for the purpose of protecting the
Holders of the Class B Certificates against any or all Realized Losses or other shortfalls. Any such
instrument or fund shall be held by the Trustee for the benefit of the Class B Certificateholders, but shall
not be and shall not be deemed to be under any circumstances included in the Trust Fund. To the extent that
any such instrument or fund constitutes a reserve fund for federal income tax purposes, (i) any reserve fund
so established shall be an outside reserve fund and not an asset of the Trust Fund, (ii) any such reserve
fund shall be owned by the Company, and (iii) amounts transferred by the Trust Fund to any such reserve fund
shall be treated as amounts distributed by the Trust Fund to the Company or any successor, all within the
meaning of Treasury Regulations Section 1.860G-2(h) as it reads as of the Cut-off Date. In connection with
the provision of any such instrument or fund, this Agreement and any provision hereof may be modified, added
to, deleted or otherwise amended in any manner that is related or incidental to such instrument or fund or
the establishment or administration thereof, such amendment to be made by written instrument executed or
consented to by the Company but without the consent of any Certificateholder and without the consent of the
Master Servicer or the Trustee being required unless any such amendment would impose any additional
obligation on, or otherwise adversely affect the interests of the Senior Certificateholders, the Class M
Certificateholders, the Master Servicer or the Trustee, as applicable; provided that the Company obtains
(subject to Section 10.01(f)) an Opinion of Counsel (which need not be an opinion of Independent counsel) to
the effect that any such amendment will not cause (a) any federal tax to be imposed on the Trust Fund,
including without limitation, any federal tax imposed on "prohibited transactions" under Section 860F(a)(1)
of the Code or on "contributions after the startup date" under Section 860G(d)(1) of the Code and (b) any
REMIC created hereunder to fail to qualify as a REMIC at any time that any Certificate is outstanding. In
the event that the Company elects to provide such coverage in the form of a limited guaranty provided by
General Motors Acceptance Corporation, the Company may elect that the text of such amendment to this
Agreement shall be substantially in the form attached hereto as Exhibit K (in which case Residential
Funding's Subordinate Certificate Loss Obligation as described in such exhibit shall be established by
Residential Funding's consent to such amendment) and that the limited guaranty shall be executed in the form
attached hereto as Exhibit L, with such changes as the Company shall deem to be appropriate; it being
understood that the Trustee has reviewed and approved the content of such forms and that the Trustee's
consent or approval to the use thereof is not required.
Section 11.02. Recordation of Agreement; Counterparts.
(a)
To the extent permitted by applicable law, this Agreement is subject to recordation in all appropriate
public offices for real property records in all the counties or other comparable jurisdictions in which any
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or all of the properties subject to the Mortgages are situated, and in any other appropriate public recording
office or elsewhere, such recordation to be effected by the Master Servicer and at its expense on direction
by the Trustee (pursuant to the request of Holders of Certificates entitled to at least 25% of the Voting
Rights), but only upon direction accompanied by an Opinion of Counsel to the effect that such recordation
materially and beneficially affects the interests of the Certificateholders.
(b)
For the purpose of facilitating the recordation of this Agreement as herein provided and for other
purposes, this Agreement may be executed simultaneously in any number of counterparts, each of which
counterparts shall be deemed to be an original, and such counterparts shall constitute but one and the same
instrument.
Section 11.03. Limitation on Rights of Certificateholders.
(a)
The death or incapacity of any Certificateholder shall not operate to terminate this Agreement or the
Trust Fund, nor entitle such Certificateholder's legal representatives or heirs to claim an accounting or to
take any action or proceeding in any court for a partition or winding up of the Trust Fund, nor otherwise
affect the rights, obligations and liabilities of any of the parties hereto.
(b)
No Certificateholder shall have any right to vote (except as expressly provided herein) or in any
manner otherwise control the operation and management of the Trust Fund, or the obligations of the parties
hereto, nor shall anything herein set forth, or contained in the terms of the Certificates, be construed so
as to constitute the Certificateholders from time to time as partners or members of an association; nor shall
any Certificateholder be under any liability to any third person by reason of any action taken by the parties
to this Agreement pursuant to any provision hereof.
(c)
No Certificateholder shall have any right by virtue of any provision of this Agreement to institute
any suit, action or proceeding in equity or at law upon or under or with respect to this Agreement, unless
such Holder previously shall have given to the Trustee a written notice of default and of the continuance
thereof, as hereinbefore provided, and unless also the Holders of Certificates of any Class evidencing in the
aggregate not less than 25% of the related Percentage Interests of such Class, shall have made written
request upon the Trustee to institute such action, suit or proceeding in its own name as Trustee hereunder
and shall have offered to the Trustee such reasonable indemnity as it may require against the costs, expenses
and liabilities to be incurred therein or thereby, and the Trustee, for 60 days after its receipt of such
notice, request and offer of indemnity, shall have neglected or refused to institute any such action, suit or
proceeding it being understood and intended, and being expressly covenanted by each Certificateholder with
every other Certificateholder and the Trustee, that no one or more Holders of Certificates of any Class shall
have any right in any manner whatever by virtue of any provision of this Agreement to affect, disturb or
prejudice the rights of the Holders of any other of such Certificates of such Class or any other Class, or to
obtain or seek to obtain priority over or preference to any other such Holder, or to enforce any right under
this Agreement, except in the manner herein provided and for the common benefit of Certificateholders of such
Class or all Classes, as the case may be. For the protection and enforcement of the provisions of this
Section 11.03, each and every Certificateholder and the Trustee shall be entitled to such relief as can be
given either at law or in equity.
Section 11.04. Governing Law.
This agreement and the Certificates shall be governed by and construed in accordance with the laws of
the State of New York and the obligations, rights and remedies of the parties hereunder shall be determined
in accordance with such laws.
Section 11.05. Notices.
As provided in Section 11.05 of the Series Supplement.
Section 11.06. Required Notices to Rating Agency and Subservicer.
The Company, the Master Servicer or the Trustee, as applicable, (i) shall notify each Rating Agency at
such time as it is otherwise required pursuant to this Agreement to give notice of the occurrence of, any of
the events described in clause (a), (b), (c), (d), (g), (h), (i) or (j) below, (ii) shall notify the
Subservicer at such time as it is otherwise required pursuant to this Agreement to give notice of the
occurrence of, any of the events described in clause (a), (b), (c)(1), (g)(1), or (i) below, or (iii)
provide a copy to each Rating Agency at such time as otherwise required to be delivered pursuant to this
Agreement of any of the statements described in clauses (e) and (f) below:
(a)

a material change or amendment to this Agreement,

(b)

the occurrence of an Event of Default,

(c)

(1) the termination or appointment of a successor Master Servicer or (2) the termination or
appointment of a successor Trustee or a change in the majority ownership of the Trustee,

(d)

the filing of any claim under the Master Servicer's blanket fidelity bond and the errors and omissions
insurance policy required by Section 3.12 or the cancellation or modification of coverage under any
such instrument,

(e)

the statement required to be delivered to the Holders of each Class of Certificates pursuant to
Section 4.03,

(f)

the statements required to be delivered pursuant to Sections 3.18 and 3.19,

(g)

(1) a change in the location of the Custodial Account or (2) a change in the location of the
Certificate Account,
the occurrence of any monthly cash flow shortfall to the Holders of any Class of Certificates
resulting from the failure by the Master Servicer to make an Advance pursuant to Section 4.04,

(h)

(i)

the occurrence of the Final Distribution Date, and

(j)

the repurchase of or substitution for any Mortgage Loan,

provided, however, that with respect to notice of the occurrence of the events described in clauses (d), (g)
or (h) above, the Master Servicer shall provide prompt written notice to each Rating Agency and the
Subservicer, if applicable, of any such event known to the Master Servicer.
Section 11.07. Severability of Provisions.
If any one or more of the covenants, agreements, provisions or terms of this Agreement shall be for
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