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Summary
1. The subject loan was granted on January 3, 2007 for $403,000.00 for 360 months with
interest at 6.720% p.a. for the first 24 months. It was modified on February 1, 2011 for
$488,507.20 with interest at 3.500% p.a. for the first 60 months, 4.500% p.a. for the
next 12 months and 4.625% p.a. for the remainder of the agreement’s term of 313
months.
2. By the language of the agreement, the lender has charged the borrower twice for
interest for the period January 1 to 31, 2011 which amounted to $1,424.81; first, by
compounding it with the “new principal balance” as of February 1, 2011 and again, by
making it a part of the first installment that was due also on February 1, 2011.
The agreement can serve as prima facie evidence to support this claim. The lender
must refute it by presenting a computation for the new principal balance that shows it
did not include the interest for the said period and that this interest has not been paid
under a trial period plan or loan workout plan. The lender may not have presented this
computation to the borrower at the time he entered into this agreement.
3. There was a gap of four years between the granting of the original loan and the time of
modification, yet the modified principal balance represents an increase of $85,507.20
or 21% over the original loan.
The balance of the original loan as of the date of modification is not stated in the
agreement; the agreement only states that “the unpaid principal balance” “may
include” “any past due principal payments, interest, fees and/or costs capitalized
todate.”
A detailed accounting of the items that are referred to as “any past due principal
payments, interest, fees and/or costs capitalized todate” that were included in the new
principal balance was not a part of or attached to the agreement.
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4. The total amount that the borrower will have to pay on his loan under the modification
agreement is $915,839.45 or 187% of the modified principal balance. This total
includes the amount of $219,104.20 (45%) that will remain of the loan after all the
monthly installments have been applied. This amount is subject to a balloon payment
on maturity date, but is not specifically stated in the agreement.
5. The agreement contains a provision that signifies that this loan transaction does not
partake of the nature of a new loan or a refinancing which is believed to be the basis
for the lender for not furnishing the borrower a disclosure statement under the Truthin-Lending Act (Regulation Z).
No explanation was found as to why a loan transaction that is not a refinance and
which only involves a reduction in annual percentage rate does not fall within the
scope of the purpose of the law which is to “promote the informed use of consumer
credit by requiring disclosures about its terms and cost”.
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Main Report
Premises
The subject loan was granted on January 3, 2007 by Wilmington Finance, Inc. for
$403,000.00. The term was for 360 months with an adjustable interest rate starting at
6.720% p.a. for the first 24 months.
The borrower entered into a Loan Modification Agreement with BAC Home Loans
Servicing, LP that took effect on February 1, 2011. The modified amount was $488,507.20
and the term was 313 months.
Interest was levied on the modified amount at 3.500% p.a. from January 1, 2011, 4.500%
p.a. from January 1, 2016 and 4.625% p.a. from January 1, 2017 onwards.
Monthly payments for principal and interest were $1,988.15 from February 1, 2011,
$2,250.79 from February 1, 2016 and $2,283.97 from February 1, 2017 onwards. The
agreement states that a balloon payment is due on maturity date but does not specify an
amount.
The mortgaged property is located in 123 East-West Street, New York NY 10123.
The copy of the agreement that is the subject of this audit did not bear markings or
indications that it has been recorded.
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Basic Features
The parts of the agreement that contain provisions relevant to this review are reproduced
below.

Section 1 of the agreement states that as of February 1, 2011 (assumedly, the modification
effectivity date), the amount payable under the note (the Unpaid Principal Balance) is
$488,507.20 “which may include any past due principal payments, interest, fees and/or
costs capitalized todate”.
From this statement, it is clear that the balance of $488,507.20 as of February 1, 2011
already includes interest for the period January 1 to 31, 2011.
Section 2 states that monthly payments begin on February 1, 2011. It is the usual case that
the monthly payment of any given month covers interest for the previous month; in this
particular case, interest for the period January 1 to 31, 2011.
The previous two paragraphs mean that the lender has charged the borrower twice for the
interest for the period January 1 to 31, 2011; first, by compounding it with the “Unpaid
Principal Balance as of February 1, 2011” and second, by making it part of the first
installment that was due also on February 1, 2011.
The agreement can serve as prima facie evidence to support this claim. The lender must
refute it by presenting a computation for the new principal balance that shows it did not
include the interest for the said period and that this interest has not been paid under a trial
period plan or loan workout plan. The lender may not have presented this computation to
the borrower at the time he entered into this agreement.
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Interest on $488,507.20 at 3.500% p.a. for the period January 1 to 31, 2011 amounted to
$1,424.81 (see Line 1, Amortization Spreadsheet).
Section 2 finally states that the maturity date will be on February 1, 2037. This means that
the term of the loan is 313 months.

The foregoing section states that the computation of the amount of monthly payments is
based on a period of 433 months while the maturity date of this agreement is set on
February 1, 2037 which is based on a term of 313 months.
The assumption of a period that goes beyond the actual maturity date on which to base the
computation of the amount of monthly payments results in a smaller amount of monthly
payments than what would have been had this period ended right on maturity date. This
leaves a positive balance on the loan such that on February 1, 2037, which is the maturity
date, the loan will still have a balance of $219,104.20 (see Line 313, Amortization
Spreadsheet). This amount, which is subject to a balloon payment on maturity date, is not
specifically stated in the agreement.
Changes in interest rate and amount of monthly installments are stated in the Addendum
to the Agreement.
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The last paragraph states that on maturity date, any amount that the borrower will still
owe on the note, as amended, shall be paid in full. No amount is specified.

Comparison
The features of the modified loan are herein compared with those of the original loan.

There was a gap of four years between the granting of the original loan and the time of
modification, yet the modified principal balance represents an increase of $85,507.20 or
21% over the original loan.
The balance of the original loan as of the date of modification is not stated in the
agreement; the agreement only states that “the unpaid principal balance” “may include”
“any past due principal payments, interest, fees and/or costs capitalized todate.”
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A detailed accounting of the items that are referred to as “any past due principal payments,
interest, fees and/or costs capitalized todate” that were included in the new principal
balance was not a part of or attached to the agreement.

Payments
The total amount that the borrower will have to pay on his loan under the modification
agreement is $915,839.45 or 187% of the modified principal balance. This total includes
the amount of $219,104.20 (45%) that will remain after all the monthly installments have
been paid. This amount is subject to a balloon payment on maturity date, but is not
specifically stated in the agreement.

See Amortization Spreadsheet.
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Disclosure
The following provision signifies that this loan transaction does not partake of the nature
of a new loan or a refinancing which is believed to be the basis for the lender for not
furnishing the borrower a disclosure statement under the Truth-in-Lending Act
(Regulation Z).

12 CFR § 226.20 on Subsequent Disclosure Requirements states that “a refinancing occurs
when an existing obligation is satisfied and replaced by a new obligation undertaken by
the same consumer. A refinancing is a new transaction requiring new disclosures to
the consumer” and that “ a reduction in the annual percentage rate with a corresponding
change in the payment schedule” “shall not be treated as a refinancing” (abridged).
https://www.law.cornell.edu/cfr/text/12/226.20

On the other hand, 12 CFR § 226.1 states that “the purpose of this regulation is to promote
the informed use of consumer credit by requiring disclosures about its terms and cost”.
https://www.law.cornell.edu/cfr/text/12/226.1

No explanation was found as to why a loan transaction that is not a refinance and which
only involves a reduction in annual percentage rate does not fall within the scope of the
purpose of the law which is to “promote the informed use of consumer credit by requiring
disclosures about its terms and cost”.
Undeniably, some borrowers who are more familiar with the ways of institutionalized
lending would not need as much effort and assistance as others would in order to be fully
informed of the costs of their respective uses of credit. In other words, the need to be
furnished such quality of credit information as would sufficiently inform a borrower about
the terms and cost of his credit depends on the borrower. The need to be fully informed is
not dictated by the type of credit, or whether the loan transaction is a refinance or a
modification.
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Moreover, in this particular case, the lack of disclosure could have left the borrower
unaware that (a) the new principal balance represents an increase of 21% over the
original loan despite the gap of four years between the granting of the original loan and the
time of modification, and (b) the total amount that he will have to pay on the loan under
the modification agreement is 187% of the modified principal balance of which 45% is the
balance that will remain after all the monthly installments have been paid which is subject
to balloon payment, but which amount is not specifically stated in the agreement.

Amortization Spreadsheet
Monthly amortizations based on the agreement are shown in detail in a spreadsheet. The
amounts do not include payments intended for the escrow account. Selected pages of the
spreadsheet are shown below.
Line 1 shows the start of monthly amortizations in equal amounts applied to the principal
and interest based on diminishing balance. The interest rate and monthly installments for
the first 60 months are 3.500% p.a. and $1,988.15.
The first payment that became due on February 1, 2011 covered (a) interest for the period
January 1 to 31, 2011, based on the balance of $488,507.20 at 3.500% p.a.; and (b) a
reduction of the balance of $488,507.20 by the remainder of $1,988.15 minus (a).
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Page 1 also shows that, assuming monthly installments have been paid as scheduled, after
the 30TH payment, of the monthly installments totaling $59,644.50, $42,009.80 or 70.43%
has been applied to interest while $17,634.70 has reduced the balance by 3.61%.
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Page 2 shows that, assuming monthly installments have been paid as scheduled, after the
60TH payment, of the monthly installments totaling $119,289.00, $82,409.49 or 69.08% has
been applied to interest while $36,879.51 has reduced the balance by 7.55%.
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Line 61 shows the start of monthly amortizations for the 61ST to the 72ND month. The
interest rate and monthly installments are 4.500% p.a. and $2,250.79.
Line 73 shows the start of monthly amortizations from the 73RD month onwards. The
interest rate and monthly installments are 4.625% p.a. and $2,283.97.
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Page 3 also shows that, assuming monthly installments have been paid as scheduled, after
the 90TH payment, of the monthly installments totaling $187,409.94, $133,108.32 or
71.03% has been applied to interest while $54,301.62 has reduced the balance by 11.12%.
Line 113 shows that, assuming that monthly installments have been paid as scheduled, as
of June 1, 2020, the loan had a balance of $419,553.14. As of this date, interest has been
paid up to May 31, 2020.
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Page 4 also shows that, assuming that monthly installments will have been paid as
scheduled, after the 120TH payment, of the monthly installments totaling $255,929.04,
$182,252.05 or 71.21% will have been applied to interest while $73,676.99 will have
reduced the balance by 15.08%.
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Page 8 shows that, assuming that monthly installments will have been paid as scheduled,
after the 240TH payment, of the monthly installments totaling $530,005.44, $352,045.11 or
66.42% will have been applied to interest while $177,960.33 will have reduced the balance
by 36.43%.
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Page 11 shows that, assuming that monthly installments will have been paid as scheduled,
after the 313TH payment on February 1, 2037, the maturity date, of the monthly
installments totaling $696,735.25, $427,332.25 or 61.33% will have been applied to
interest while $269,403.00 will have reduced the unpaid principal balance by 55.15% to
$219,104.20.
The agreement states that the assumption of a period that goes beyond the actual maturity
date on which to base the computation of the amount of monthly payments will leave a
balance on the loan after all the scheduled payments have been made. The agreement does
not state that this balance is $219,104.20. This amount is subject to a balloon payment.
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Attachments
A. Loan Modification Agreement
B. Adjustable-Rate Note
C. Amortization Spreadsheet
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