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READ THIS FIRST  
 
Knowledge is p ower.   
 
But knowledge without action is powerless ! 
 
You have legal r ights that you can use to gain the remedy that you 
deserve. However , these legal r ights cannot work for you  unless you 
have knowledge of them , and  you  know how to use them .  
 
� Ḿy people are destroyed for a lack of knowledge �«�µ���+�R�V�H�D�������� 
 
I have researched the foreclosure epidemic and have discovered that 
banks and  mortgage lenders are relentlessly violating state and federal 
laws (and �K�R�P�H�R�Z�Q�H�U�·�V legal rights ) in order to illegally foreclose  on 
properties,  they have no legal right to !  
 
Fortunately,  there are legal remedies for homeowners struggling with 
foreclo sure. Most  mortgage loans contain legally problematic issues 
that can render the mortgage loan contract void.  
 
�,�·�P���M�X�V�W���D�Q���D�Y�H�U�D�J�H���-�R�H and was  reluc tant to write this report;  but after  
I discover ed the truth behind the foreclosure epidemic,  I knew 
somethin g had to be done.   
 
This report  exposes some of the inside secrets  that  the big  banks  and 
Wall Street  Insiders do not  want you to discover and  can give you the 
power  you need to fight  back against mortgage and foreclosure fraud.   
 
Hopefully you will find the  information useful. If you do  please  play it 
forward and  share it  with others , so together we can all get the legal 
remedy we deserve.  
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INTRODUCTION  & SHORT STORIES  
 

America is currently 
experiencing an economic  
and foreclosure  crisis. 
Unfortunately, Millions of 
innocent hard -working  
people have lost their homes 
to foreclosure, and millions 
more are in danger of the 
same fate.  

 
No Government Help ! Government bailouts and forbearance 
programs have done NEXT TO NOTHING  to help ho meowners that are 
struggling with foreclosure . Mega -banks and mortgage lenders have 
been caught red -handed breaking state and federal laws, committing 
mortgage fraud, foreclosure fraud, securities fraud, bank and 
insurance fraud, tax evasion, swindling  tri llions in bailout money, and 
using every dirt y trick in the  book to profit from fraudulent  illegal 
mortgages. Unfortunately,  our Government has done little to stop the 
banks . So,  if anything is going to be done it must be done by us.   
 
Across  the country, banks are committing outrageous crimes, 
including illegally foreclosing on  homes. Banks have  even been caught 
�V�W�H�D�O�L�Q�J�� �S�H�R�S�O�H�·�V�� �E�H�O�R�Q�J�L�Q�J�V�� �D�Q�G�� �F�K�D�Q�J�L�Q�J�� �W�K�H�� �O�R�F�N�V�� �R�Q�� �W�K�H�� �G�R�R�U�V��
before a foreclosure is  even filed!  

Elderly homeowners  are tricked into foreclosu re . Consumer Digest 
reported in March 2011 about  two elderly homeowner s in Wood River, 
IL who were hoodwinked by their  mortgage servicer  into foreclosure . 
Reportedly after spending $350 for an unexpected furnace repair, they 
realized they  did �Q�·�W�� �K�D�Y�H�� �H�Q�R�X�Jh money to make their  monthly 
mortgage payment; which they  had been paying (on time ) for nearly 25 
years.  



 
 

     Page 6 of 69 

FRAUD STOPPERS, PMA  
Email: Info@FraudStoppers.org   

Website: www.FraudStoppers.org  
 

So, they  did what any responsible person would do , and they called 
their  �P�R�U�W�J�D�J�H���V�H�U�Y�L�F�H�U�����3�1�&���0�R�U�W�J�D�J�H�����W�R���J�L�Y�H���W�K�H�P���D���´�K�H�D�G�V���X�S�µ���D�Q�G��
ask for a lit tle leniency.  

According to t he  �K�R�P�H�R�Z�Q�H�U�·�V�� �D�W�W�R�U�Q�H�\���� �3�1�&�� �0�R�U�W�J�D�J�H�� �Z�R�X�O�G��
modify the terms of their  loan on one condition: that they  stopped 
making their  monthly payments.  
 
Trusti ng their  mortgage company, they did what they  were told to do 
and applied  for  a loan modification.  Only to be rewarded with PNC 
filing a foreclos ure  on them �����7�K�D�W�·�V���U�L�J�K�W�����Z�L�W�K��over 25 years of  equity  
in their home , their  �J�U�H�H�G�\�� �P�R�U�W�J�D�J�H�� �F�R�P�S�D�Q�\�� �F�R�X�O�G�Q�·�W�� �Zait to 
foreclose on them  and sell the property for top dollar.   
 
Bank of Amer ica  tries to foreclose on  a home paid for in cash, with 
NO mortgage on it : A local news agency  in Florida  reported on this  
case where  Bank of American tried  to foreclose  on a property that 
never even ha d a mortgage  on it .  
 
The property was purchased in cash, but that  did  not stop  Bank of 
America  from trying to foreclose on  th e property. Fortunately,  the 
homeowners hired a lawyer and were able to save their home from this 
illegal foreclosure attempt. With a court order in hand the 
�K�R�P�H�R�Z�Q�H�U�·�V���D�W�W�R�U�Q�H�\���V�K�R�Z�H�G���X�S���W�R���W�K�H���O�R�F�D�O���%�D�Q�N���R�I���$�P�H�U�L�F�D���E�U�D�Q�F�K��
accompanied by Sheriff Deputies and a moving company to  foreclose 
on the bank.  
 
After the BOA branch manager realized that the Sheriff Deputies were 
going to allo w the moving company to remove everything out of the 
bank (including the cash in the drawers)  �K�H���F�D�O�O�H�G���%�D�Q�N���R�I���$�P�H�U�L�F�D�·�V��
�F�R�U�S�R�U�D�W�H���R�I�I�L�F�H�V���D�Q�G���T�X�L�F�N�O�\���K�D�G���W�K�H���L�V�V�X�H���U�H�V�R�O�Y�H�G�����,�W�·�V���D�P�D�]�L�Q�J���Z�K�D�W��
can happen when you overturn the tables on these Money -Changer s!  
 
Charlie and Maria also paid for their home in cash -- and they also 
got foreclosed on : Charlie and Maria Cardoso  paid for their future 
Florida retirement home with cash in 2005.  
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The couple, who still liv es in Massachusetts, had their home foreclosed 
on by Bank of America five years later this past February... but the 
bank had the wrong house.   
 
The tenant renting t he house from the �&�D�U�G�R�V�R�·�V called the couple last 
July when three men showed up to clean ou t the house and change 
the locks. Charlie Cardoso talked to the Bank of America real estate 
agent who said he would tell the bank that they had the wrong house. 
But  a month later a landscaper hired by Bank of America showed up 
to mow the lawn, causing the tenant to get worried and move before 
Christmas.  
 
It gets worse. In January the bank put a lock box on the front door. 
When Charlie Cardoso drove down to Florida to  convince the bank they 
had the incorrect address on the foreclosure documents, he missed 
hi s son's homecoming from Iraq.  
 
The couple had kept photos, clothes, tools and other items at the 
home. Everything had been removed and was presumably lost, they 
say. The �&�D�U�G�R�V�R�·�V have filed a suit against Bank of America for 
$500,000 and charging the comp any with defamation and libel.  
 
Dan Smith got tricked by a teaser rate : Dan Smith  is a 33 -year -old 
elect rician living in Oakview, California. He devised a carefully thought 
out budget and decided he could pay $2,700 monthly payment on a 
home. He bought a home for his family and signed all the documents 
thinking everything was fine. Then the third month he re ceived a 
mortgage bill for $3,600.  

They thought it was a mistake and they called up their broker, who 
said 'Didn't I tell you that was a teaser rate?' Smith said if he had 
known the mortgage payment was going to be that much, he never 
would have bought the  house. He lost his home and was left with "huge 
debt and a horrible credit score."  
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Anna Ramirez was foreclosed on by mistake: Florida resident Anna 
Ramirez came home last year to find her belongings strewn across her 
yard, after JPMorgan Chase held an auc tion on her home. Initially, the 
WSJ reported that the incident was due to a mistake in the clerk's 
office and a Chase spokesman was inve stigating the situation.  
 
But the J ournal later updated the story saying Ramirez had not paid 
her mortgage in some time, but court clerical errors led to her eviction. 
This complicated story proves just how inept our banks' reporting 
keeping processes are.  
 
Active duty Navy Officer was ille gally foreclosed on and evicted 
on Memorial Day : Mr. Worrell, an active duty Naval Officer from 
Florida , was illegally foreclosed on by Emigrant Bank while he was 
deployed overseas , and while he was in an active bankruptc y. 
 
Emigrant Bank violated two fede ral laws  when they illegally foreclosed 
on Mr. Worrell. Then they evicted Mr. Worrell from his home on 
Memorial Day , while he was in his Navy Uniform.  
 
Serendipitously the local Channel 12 News team was on his block 
film ing the Memorial Day parade and cau ght the illegal eviction  on 
camera. The reporter told Mr. Worrell Channel 12 News would air his 
story all weekend long. Unfortunately,  after airing the story only once, 
Channel 12 News  received a call from the bank and qu ickly canned 
the story.       
 
How can instances of mortgage and f oreclo sure fr aud l ike these 
be happening ?  
 
To understand how and why stor ies like these  can  be happening  all 
over America , you first must understand the difference between 
common law mortgage loan contracts and table funded securi tized 
mortgage loan contracts.  But before we discuss that, there are some 
common pitfalls and traps to be aware of.  
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TRAPS, PITFALLS, AND SWINDLES   
 

If you are facing foreclosure c hoosing 
the wrong plan of action can be 
disastrous. Depending on what path 
you  decide to take, there are often some 
common dangers to avoid.  
 
One question peo ple in foreclosure 
have is whether  to try and sell the 
property . Prior to the 2008 e conomic 
meltdown selling was  usually relatively 

easy for most homeowners because the housing economy was stable,  
and they had equity.  
 
However, due to the downturn in the h ousing market  many parts of 
�W�K�H���F�R�X�Q�W�U�\�·�V���U�H�D�O���H�V�W�D�W�H���P�D�U�N�H�W�V���K�D�Y�H���I�D�O�O�H�Q���E�H�O�R�Z����������of the value, 
they were just a few short years ago, more and more homeowners are 
discovering that selling their house is next to impossible. For 
homeowners in this situatio n, selling their house often requires asking 
their mortgage lender to agree to a short sale . A short sale occurs 
when a mortgage lender agrees to accept less than the total amount 
owed, as payment in full .  
 
The danger with a short sale is your lender can come after you for the 
outstanding balance using  a deficiency judgment .  So even though 
your mortgage lender agrees to let you sell the property for less than 
the full amount owned on the loan , you could still be on the hook for 
any deficiencies . For examp le, if you owe $100,000 on your mortgage 
and you sold it for the short sale amoun t of $ 50, 000, the bank may 
issue you an IRS form 1099 for the $ 50 ,000  they have lost . So, if 
�\�R�X�·�U�H���F�R�Q�V�L�G�H�U�L�Q�J���D���V�K�R�U�W���V�D�O�H�����P�D�N�H���V�X�U�H���\�R�X�U���O�H�Q�G�H�U���D�J�U�H�H�V�����L�Q��
writing, not to seek a deficiency judgment .  
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�,�I���\�R�X�U���O�H�Q�G�H�U���L�V�Q�·�W���Z�L�O�O�L�Q�J���W�R���D�J�U�H�H���W�R��NOT seek a  deficiency judgment, 
then you could  consider a deed -in -lieu  instead.  A deed-in -lieu is when 
your mortgage lender allows you to sign the property over to them, and 
you simply walk away. In return, they agree to stop the foreclosure 
and not seek a deficienc y judgment. This option may be preferable to 
a short sale, because with a deed -in -lieu you can avoid any future 
collection efforts or 1099 forms .   
 
If you are thinking about trying a Short Sale  or Deed -in -Lieu  its best 
to get the help of a Realtor who has a Short Sales  and  Foreclosure 
Resource (SFR) certification.  The SFR certification means that the 
agent has received formal training concerning issues related to 
foreclosures and short sales and can help you av oid some common 
mistakes that unrepresented buyers/sellers make . 
 
The thing that both a Short Sale  and a Deed -in -Lieu  have in common 
is that the homeowner does NOT receive any money from the 
transaction! If you sell the h ouse for less than the amount owed there 
is no money paid to you at the closing because the sale amount falls 
short. And in a Deed -in -Lieu you simply sign the property over to the 
bank and walk away, empty -handed.  
 
However, if you are considering a short sale or deed -in -lieu there might 
be a way for you to enjoy the benefits of both a short sale and deed -in -
lieu,  and profit at the same time by working with a local investor who 
is willing to short sale the property and then sell it back to you at a 
reduced rate using owner financing or a lea se with option to purchase 
agreement. If you find an honest, ethical, private investor you might 
be able  to create a win -win situation where you can walk away from 
your fo reclosure  with profits in your pockets .  
 
FRAUD STOPPERS  PMA has acquired a list of ethical  investors who 
can  help you  create a win -win scenario . For more information visit : 
https://www.fraudstoppe rs.org/real -estate -investor -joint -venture -
and -private -equity -refinance -programs/    
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The foreclosure prevention spec ialist : �7�K�H�� �´�V�S�H�F�L�D�O�L�V�W�µ�� �U�H�D�O�O�\�� �L�V�� �D��
phony counselor who charges high fees in exchange for making a few 
phone calls or completing some paper work that homeowners could 
easily do for themselves. These actions rarely result in saving the 
house. This scam give s homeowners a false sense of hope, delays them 
from seeking qualified help, and exposes their personal financial 
information to a fraud. So me of these companies even use names with 
the word HOPE or HOPE NOW in them to confuse borrowers who are 
looking for  assistance from the free 888 -995 -HOPE  hotline.   
 
The Mortgage Assistance Relief Services (MARS) Rule  makes it illegal 
for someone to charge upfront fees  for loan modification and other 
foreclosure prevention services,  requires specific disclosures in ads , 
and outlines other restriction s that are designed to  protect you  from 
people or companies that would like to take advantage of you . 
Although there are s ome organizations and individuals that are 
exempt from this law. However, the rule of thumb is to  steer away from 
any person or company operating in the pub lic that is demanding large 
upfront fees for foreclosure prevention services that claim they are  
goi�Q�J���W�R���K�H�O�S���\�R�X���´�V�D�Y�H���\�R�X�U���K�R�P�H���I�U�R�P���I�R�U�H�F�O�R�V�X�U�H�µ��  
 
The lease/buyback : Homeowners are deceived into signing over the 
deed to their home to a scam artist who  tells them they will be able to 
remain in the house as a renter and eventually buy it back. Usually , 
the terms of this scheme are so demanding that the buyback becomes 
�L�P�S�R�V�V�L�E�O�H���� �W�K�H�� �K�R�P�H�R�Z�Q�H�U�� �J�H�W�V�� �H�Y�L�F�W�H�G���� �D�Q�G�� �W�K�H�� �´�U�H�V�F�X�H�U�µ�� �Z�D�O�N�V�� �R�I�I��
with most or all th e equity.  There are honest decent private investors 
�R�X�W�� �W�K�D�W�«�� �E�X�W�� �D�V�� �Z�L�W�K�� �H�Y�H�U�\�W�K�L�Q�J�� �E�X�\�H�U���V�H�O�O�H�U�� �E�H�Z�D�U�H����IF you are 
considering this type of transaction you should always have a 
licensed attorney review and approve the contract before signing .  
 
The bait and switch : Homeowners think they are signing documents 
to bring the mortgage current. Instead, they are signing over the deed 
�W�R���W�K�H�L�U���K�R�P�H�����+�R�P�H�R�Z�Q�H�U�V���X�V�X�D�O�O�\���G�R�Q�·�W���N�Q�R�Z���W�K�H�\�·�Y�H���E�H�H�Q���V�F�D�P�P�H�G��
until they get an eviction notice.  
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The phantom landlord scam : This scam  is simple to spot and easy to 
defeat. A property is listed for rent, usually online. The so -called 
"landlord" tells you to send them the rental deposit, and they will send 
you the keys. Scam artist locate homes that are vacant (usually 
foreclosu res), chan ge the locks, clean them up, and list them for rent. 
Do NOT rent a house from anyone, unless you are sure the so -called 
�´�O�D�Q�G�O�R�U�G�µ���L�V���W�K�H���O�H�J�L�W�L�P�D�W�H���R�Z�Q�H�U���R�I���W�K�H���S�U�R�S�H�U�W�\�� 
 
Besides scam companies taking advantage of homeowners,  the Banks 
business model is to take advantage of them too . Securitization is the 
reason banks want to foreclose on homeowners.   When a bank assigns 
the risk of a loan to the  investors (certificate holders) of a Real Estate 
�,�Q�Y�H�V�W�P�H�Q�W���&�R�Q�G�X�L�W���7�U�X�V�W�����6�3�9�������W�K�H���´�E�D�Q�N�µ���L�V���Q�R���O�R�Q�J�H�U���D���W�U�D�G�L�W�L�R�Q�D�O��
bank that gets t he benefit of mortgage payments; but they can make 
big profits when they foreclose on a property!  

Mortgage ba nks give as  few modifications as possible and comply 
minimally with statutes put in place to protect borrowers, all while 
�H�P�S�O�R�\�L�Q�J���W�U�L�F�N�V���W�R���´�F�D�V�K���L�Q�µ���R�Q���K�R�P�H�R�Z�Q�H�U�V�·���G�H�I�D�X�O�W�V�����S�X�V�K�L�Q�J���W�K�H�P��
to foreclosure.   Banks benefit from foreclosures more than loan 
modification �V���E�H�F�D�X�V�H���R�I���V�R�P�H�W�K�L�Q�J���F�D�O�O�H�G���´�F�U�H�D�P�L�Q�J���W�K�H���G�H�E�W���µ  If the 
Banks modify the loan, their penalties and fees might not get paid to 
them.   When they foreclose, they get their penalties first, before the 
investors �² �Z�K�L�F�K�� �L�V�� �W�K�H�� �´�F�U�H�D�P�L�Q�J���µ�� �7�K�H�� �P�R�U�W�Jage banks m ake more 
�P�R�Q�H�\���I�U�R�P���I�R�U�H�F�O�R�V�X�U�H���W�K�D�Q���V�H�U�Y�L�F�L�Q�J���W�K�H���K�R�P�H�R�Z�Q�H�U�·�V���S�D�\�P�H�Q�W�� 

When foreclosure becomes a possibility, like when a borrower misses 
a payment or asks for a modification, the banks seize the opportunity 
for increased profit by foreclosure . Foreclosu re is clearly the fattest pot 
�R�I�� �J�R�O�G�� �S�R�V�V�L�E�O�H�� �D�Q�G�� �L�W�·�V�� �I�R�U�� �W�K�L�V�� �U�H�D�V�R�Q�� �I�R�U�H�F�O�R�V�X�U�H�� �L�V�� �W�K�H�� �E�D�Q�N�·�V��
primary goal.   The banks take the risk of litigation because few people 
sue but getting legal information as soon as possible can make the 
differen ce between homeowners asserting their rights or losing their 
homes while being bulldozed by the bank.  Here are some common 
tricks the banks  and loan servicers  use against unsuspecting 
homeowners:  
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Bank Trick #1:   Refusing Payments : The bank refuses the check a 
homeo wner sends in.   The bank may offer a reason (for example, 
�W�K�H�U�H�·�V���D���P�L�V�W�D�N�H���R�Q���W�K�H���D�F�F�R�X�Q�W�����R�U���L�W���P�L�J�K�W���R�I�I�H�U���Q�R���H�[�S�O�D�Q�D�W�L�R�Q���D�W��
all.   The bank may even offer the homeowner a loan modification.   The 
bank does this to delay the homeowner from im mediately con tacting 
an attorney to pursue a breach of contract claim.  

Alternately, the bank may take trial payments to further delay the 
homeowner until the arrears (also known as the forbearance) becomes 
so great that the homeowner is ineligible for a lo an modificati on or 
unable to repay the debt. Eventually, the servicer combines this trick 
with other tricks, such as changing servicers, to draw the homeowner 
further into default.  

Bank Trick #2:   Switching Services during Modification : A 
homeowner gets a  loan modific ation with one servicer and makes trial 
payments.   The servicer advises the homeowner that it is switching 
servicing rights to another servicer.  
 
The new servicer claims to know nothing about the modification and 
delays the homeowner for months  waiting to g et the relevant 
�´�S�D�S�H�U�Z�R�U�N���µ  No matter how many times the homeowner sends proof 
of the modification, the new servicer refuses to honor it.   It is a 
violation of California law to not honor a modification from a prior 
servicer, but servicers k now that most  people will not pursue litigation.  
 

Bank Trick #3:   Breaching a Modification Contract:  The 
homeowner gets a loan modification that includes a balloon payment 
of, for example,  $50,000 after 20 years.   After paying on this loan 
modification for  a year and a  half, the homeowner gets a new 
modification in the mail from the same servicer with a balloon payment 
of $150,000.   No matter how many times the borrower calls the 
servicer, or tries to forward the existing modification, the agent will 
respon d with a fixe d script that does not acknowledge the prior 
modification but only talks about the new one.   The confused borrower 
will feel like he or she is talking to a robot (on a recorded line, being 
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monitored by a supervisor).   Eventually, if the borrow er does not s ign 
and execute the new modification, the bank will begin to refuse their 
payments on the old modification.  

The servicer will also create a paper trail that tells a different story 
than what is happening.   If the bank is trying to stick a borr ower with 
a n ew modification, the paper trail will show the borrower is refusing 
the modification and mention nothing about the old one. Eventually, 
the servicer will stop accepting payments unless the homeowner 
acquiesces to the new modification.  

Bank Tri ck #4:   Extra  Fees & Escrow Accounts : The homeowner 
receives a bill for extra fees out of nowhere so that the mortgage 
�S�D�\�P�H�Q�W�� �E�H�F�R�P�H�V�� �V�R�P�H�W�K�L�Q�J�� �W�K�H�� �K�R�P�H�R�Z�Q�H�U�� �V�X�G�G�H�Q�O�\�� �F�D�Q�·�W��
afford.   �7�K�H�� �V�H�U�Y�L�F�H�U�� �U�H�I�X�V�H�V�� �W�R�� �D�F�F�H�S�W�� �D�Q�\�� �´�S�D�U�W�L�D�O�� �S�D�\�P�H�Q�W���µ  After 
that, the b ank continues  adding on fees each month, increasing the 
amount the borrower must pay to reinstate.   They may offer the 
homeowner a loan modification as a distraction to trick the 
homeowner into a longer default.   Because the borrower thinks they 
are gettin g a modificat ion, they will spend the money they would have 
put towards their mortgage and be unprepared to pay their arrears if 
the modification falls through, as it most likely will.  The servicer does 
all this while telling the borrower they are there to  help.  

The servicer may pay homeowner taxes early and then accuse the 
homeowner of not paying them.   The servicer may point to a clause in 
�W�K�H���P�R�U�W�J�D�J�H���W�K�D�W���V�D�\�V���L�I���W�K�H���K�R�P�H�R�Z�Q�H�U���G�R�H�V�Q�·�W���S�D�\���W�K�H���W�D�[�H�V�����W�K�H�\��
can raise the interest rate.   They may begin char ging the home owner 
for forced place insurance at a high rate even though the homeowner 
already has insurance.    This is something the homeowner only finds 
out after -the -fact when trying to pay property taxes.  

Bank Trick #5:   False Notices :  In a non -judic ial foreclosu re state, 
such as  California, foreclosure  is done by recorded notice.   The Notice 
of Default states the amount of arrears that a homeowner must pay 
back to reinstate the loan.  
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Servicers uniformly overstate this amount by up to $20,000, which 
serves two pur poses: (1) It scares borrowers with an inflated amount 
�R�I���D�U�U�H�D�U�V���W�K�D�W���W�K�H�\���E�H�O�L�H�Y�H���W�K�H�\���F�D�Q�·�W���F�X�U�H�����D�Q�G�����������,�W���F�U�H�D�W�H�V���D���S�D�S�H�U��
trail for the bank, so they can claim more money from investors.  

Bank Trick #6:   Multiple Modifications and Dual Tr acking :  
The bank must respond to the loan modification application with a 
denial or approval within a definite period.   A denial must be in writing 
and must inform the borrower of the right to appeal.   The bank cannot  
� d́ual track �µ���D���E�R�U�U�R�Z�H�U���E�\���S�R�V�W�L�Q�J���1�R�W�L�F�H�V���R�I���)�R�U�H�F�O�R�V�X�U�H���D�Q�G���7�U�X�V�W�H�H�·�V��
Sale while reviewing the borrower for a modification.  

�7�K�H�U�H���D�U�H���E�L�J���S�H�Q�D�O�W�L�H�V���I�R�U���´dual tracking �µ���E�\���W�K�H���E�D�Q�N�����E�X�W���R�Q�O�\���L�I���L�W���L�V��
�W�K�H���E�R�U�U�R�Z�H�U�·�V���I�L�U�V�W���W�L�P�H���D�S�S�O�\�L�Q�J��  Therefore, a servicer will often deny 
a modification over the phone or encourage a borrower to apply 
again.   Once a borro wer becomes a serial modifier, the bank can dua l 
track the borrower all it wants without statutory penalties.   And, they 
will!  

Bank Trick # 7:  Zombie Foreclosures:   
Sometimes banks will foreclose on properties, and then never actually 
take possession of the property.   This practice is often referred to  as 
� Źombie Titles �µ���� �$�V�� �D�� �U�H�V�X�O�W���� �P�D�Q�\�� �I�R�U�P�H�U�� �K�R�P�H�R�Z�Q�H�U�V�� �Q�R�Z�� �I�L�Q�G��
themselves stuck with thousands of dollars in unpaid bi lls for property 
maintenance. Sometimes under the threat of arr est!  

Here are some additional things to remember:  

�9 Avoid any firm that guarantees it can halt the foreclosure process. 
In the foreclosure prevention business, there are no guarantees.  
My advice  �W�R���\�R�X���L�V���W�K�L�V�����,�I���D�Q�\�R�Q�H���J�X�D�U�D�Q�W�H�H�V���\�R�X���D�Q�\�W�K�L�Q�J�����G�R�Q�·�W��
walk away from them, run away! Now having said that I can 
�J�X�D�U�D�Q�W�H�H���\�R�X���R�Q�H���W�K�L�Q�J�����,�I���\�R�X���G�R�Q�·�W���I�L�J�K�W�����\�R�X���F�D�Q�Q�R�W���Z�L�Q���� 
 

�9 Steer clear of any firm that tells you not to contact your lender, 
lawyer, or  credit or housing counselor. Firms that shell out that 
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advice know those professionals will spot a scam right away and 
warn you.  
 

�9 Avoid any foreclosure prevention company  that wants to charge a  
large  fee before helping, especially payments by cashier's ch eck, 
money -dot cards,  or a wire transfer.  
 

�9 Stay away from any f irm that encourages you to sign the home over 
to them so you can lease your home  or  buy it back over time.  
 

�9 Reject any firm that recommends that you make your mortgage 
payments directly to them , rather than your lender.  
 

�9 Avoid a foreclosure firm that deman ds you transfer your property 
deed or title to them .  
 

�9 Try to s ave money if  you are not paying your mortgage , because 
you will need it later.   
 

�9 �0�D�N�H�� �V�X�U�H�� �\�R�X�·�U�H�� �N�H�H�S�L�Q�J�� �L�Q�I�R�U�P�H�G�� �D�E�R�X�W�� �\�R�X�U�� �I�R�U�H�F�O�R�V�X�U�H���� �.�H�H�S��
track of any court dates or auction dates. You do  not want to find 
out your house was sold at the auction after it happens, and now 
you only have two weeks to move out. So, stay on top of the 
situation.  For more information on what to do if you receive a notice 
of default, or foreclosure notice, watch th is video 
https://www.fraudstoppers.org/default -notice/   

 

�9 Make sure you get legal advice from a competent local 
attorney . Do N OT take  legal advice from a non -attorney , or  so 
called �´�I�R�U�H�F�O�R�V�X�U�H�� �H�[�S�H�U�W�µ�� FRAUD STOPPERS recommend that 
you get access to a competent loc al attorney in your state to get all 
your legal questions answered and get legal advice . Even if your 
attorney is not a so -�F�D�O�O�H�G���´�P�R�U�W�J�D�J�H���I�U�D�X�G���H�[�S�H�U�W�µ���R�U���´�I�R�U�H�F�O�R�V�X�U�H��
�I�U�D�X�G�� �H�[�S�H�U�W�µ�� �L�W�� �G�R�H�V�Q�·�W�� �P�D�W�W�H�U���� �E�H�F�D�X�V�H�� �D�G�Y�L�F�H�� �I�U�R�P�� �D�� �O�L�F�H�Q�V�H�G��
attorney is almost always  better than advice from a non -attorney.  
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A PRIMER ON MORTGAGES  
 
When a person takes out a loan to buy a home,  they sign two 
separate and totally distant contracts.   
 

One contract is the Promissory Note (aka: 
the loan agreement) and the other is the 
Security Instrument (aka: the mortgage -
or-deed of trust).  
 
The Note states that the lender is loaning 
you money and you agree to pay it back 
over a time , typically 30 years . 
 
The Mortga ge or Deed of Trust  states that 
if you do not pay back the loan, the bank 
can foreclose on your home.  

 
These two separate and totally distinct contracts come together 
to form one single contract, which is called the m ortgage loan 
contract.  
 
Under common l aw a basic concept is that " the mortgage follows the 
note".   This was pronounced by the Supreme Court of the United 
States in 1872 in Carpenter v. Longan , 83 US. 271, 274 as follow: 
"... the note and mortgage are inseparable..., the assignment of the note 
carries the mortgage with it, while an assignment of the latter alo ne is 
a nullity".  A nullity is the st ate of having NO Legal Validity.  In other 
words,  �L�W�·�V legally void!    

Remember it is the Security Instrument ( the Mortgage -or-Deed of 
Trust) that gives someone the legal authority to foreclose on a property.  
ASSIGNMENT OF A MORTGAGE WITHOUT TRANSFER OF THE 
DEBT IS A NULLITY.  Lawyers for the foreclosure mills are often using 
MERS assignm ents as a substitute for transfer of the debt.   
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Under common law  the Note and Mortgage are supposed to stay 
together as one contract.  Otherwise if a bank was to sell or transfer 
the note to another entity, but they failed to properly transfer or assign 
th e mortgage along with the note, the party that holds the note 
(without the mortgage) would have no legal authority  to for eclose on 
the property, if the borrower defaulted on the note ���� �E�H�F�D�X�V�H�� �L�W�·�V�� �W�K�H��
mortgage (security instrument, aka: the lien) that give s you the legal 
authority to foreclose on the property if the loan is not paid.  
 
On August 28, 2009 the Supreme Court of  the State of Kansas stated 
in LANDMARK NATIONAL BANK v. K ESLER  that � t́he splitting of the 
note and mortgage creates an immediate and fatal flaw in title �µ��  
 
The fatal flaw results in no one having the legal authority to foreclose 
on a property , because the party that sold the note would have received 
considerat ion (money) when they sold it, and therefore they cannot 
foreclose  on the property  because they were paid off, because to do so  
would be  Double Dipping , which is illegal.   
 
Furthermore , the party that paid for (and received ) the note , without 
having the s ecurity instrument (mortgage or deed of trust) , could not 
legally foreclose either because �L�W�·�V���W�Ke security instrument that gives 
someone the right to foreclose if the borrower defaults on the note.  
 
So, if the note and mortgage were separated no one wou ld have the 
right to foreclose.  Remember under common law the note and the 
mortgage must stay toget her.  
 
Some lawyers  representing foreclosing entities have argue d that under 
�F�R�P�P�R�Q���O�D�Z���´�W�K�H���P�R�U�W�J�D�J�H���I�R�O�O�R�Z�V���W�K�H���Q�R�W�H�µ��means  that if they are in 
possession of the note, they are als o in possession of the mortgage , 
because the two are inseparable . So, by d efault if they hold the note,  
they hold the mortgage and have legal rights to foreclose. However,  
without a contract in writing executed with the formalities  required for 
transfer of interests in real property, it is highly probable that any 
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instrument executed on behalf of MERS means nothing without the 
necessity of drilling into the authority or know ledge of the signor. In fact, 
it might just be that the exe cution of an assignment might be the 
utterance of a false instrument for purposes of recording, which in and 
of itself constitutes illegal activity . Neil Garfield  
 
Now the  bank �·s lawyers claim that  under UCC 3 -205b  because they 
are in possession of the note  in bearer form , and the borrower 
defaulted on the note, they have the right to foreclose  on the property ; 
end of story!  
 
But wait, what the banks do not want you to understand  is that it is 
legally impossible to  attach article 9 to the UCC receivables (securities) 
to enforce a lien on real property . You will discover why as you keep 
reading.  For now,  just keep in mind that in a common  law mortgage 
loan contract the borrower create s the promissory not e (it was the 
�E�R�U�U�R�Z�H�U�·�V���L�Q�V�W�U�X�P�H�Q�W--- they were the creators of it, and they owned 
it); then the  borrower  gives the promissory note  to the lender who 
except s it  for value and loans  the borrower money. After the borrowers 
pays  back the loan , the lender  shou ld  issue a Release of Mortgage , 
thereby releasing their claim  over the collateral . 
 
In a Normal Common Law Mortgage Loan Transaction:  

�x The borrower creates a note (promise to pay).  
�x The borrower gives the note to the lender . 
�x The lender  accepts the note.  
�x The lender  gives consideration (money) to the borrower.  
�x The borrower uses the money to buy the property.  
�x The borrower pledges the property as collateral on the loan 

agreement by granting the lender  a mortgage .  
�x The borrower pays off the loan . 
�x When the loan is paid off the lender  issues a Release of Mortgage  

releasing their interest over the collateral.   
This is how mortgages worked for hundreds of  years!   
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A BRIFE HISTORY OF TIME  
 

In 1933, in the wake of the 
1929 stock market crash and 
during a nationwide  
commercial bank failure and 
the Great Depression, 
Congress passed a law  
known as the Glass -Steagall 
Act  in order to safeguard the 
Country from repeating 

another  
 
This law  separated investment and commercial banking activities. At 
the time, "improper banking activity," or what was considered 
overzealous commercial bank involvement in stock market 
investment, was deemed the main culprit of the financial crash. 
According t o that reasoning, commercial banks took on too mu ch risk 
with depositors' money.  
 
The Glass �²Steagall Act  describes the four provisions of the U.S. 
Banking Act of 1933 that limited securities, activities, and affiliations 
within commercial banks and securi ties firms . This law acted as a 
firewall  that protected the American People against � ímproper b anking 
�D�F�W�L�Y�L�W�L�H�V�µ�� �I�R�U�� ������years and  made what the banks are doing today a 
felony!  
 
The Glass �²Steagall separation of commercial and investment banking 
prevented commercial Federal Reserve member banks from:  

�x Dealing in non -governmental securities for customers  
�x Investing in non -investment grade securities for themselves  
�x Underwriting or dist ributing non -governmental securities  
�x Affiliating (or sharing employees) with companies involved in 

such activities  
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Conversely, Glass �²Steagall prevented securities firms and 
investment banks from taking deposits.  
The law gave banks one year after the law w as passed on June 16, 
1933 to decide whether they would be a commercial bank or an 
investment bank.  They could be one or the other, but not both.   
 
There were several "loopholes" that regulators and financial firms were 
able to exploit during the lifetime of Glass �²Steagall restrictions.  
Neither s avings  and loans nor state -chartered  banks that did not 
belong to the Federal Reserve System were restricted by Glass �²
Steagall. Glass �²Steagall also did not prevent securities firms from 
owning such institutions .  
 
So, �V�W�D�U�W�L�Q�J�� �L�Q�� �W�K�H�� ���������·�V�� �E�D�Q�N�V�� �E�H�J�D�Q�� �F�K�L�S�S�L�Q�J�� �D�Z�D�\�� �D�W�� �W�K�H��Glass �²
Steagall Act . Unfortunately,  it  would only be a matter of time 
before the Wall Street bankers would find a way to overcome the 
Glass �²Steagall Act .   
  
 

Then in 1999 it finally happened; and  the  
last thing that Congress did before they 
went on Christmas break in 1999 was 
repeal the Glass �²Steagall Act . This  gave 
the banks  the number one thing on their 
Christmas wish list.  
 
Now with Glass -Steagall out of the way  the 
banks would be able to convert our 
mortgages into Mortgage Backed 

Securities (MBS) that could be  sold and  traded on Wall Street.   
Coincidentally once the Glass �²Steagall Act was repealed it only took  
eight short years for the banks  to nearly crash the entire economy 
again . Except this time the banks  engineered an sinister  plan to 
profit from the economic ruin  they were going to create !   
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TABLE FUNDED LOAN  
 

 
When Congress repealed the Glass -Steagall Act  
they passed  the Gramm �²Leach �²Bliley Act  also 
known as the Financial Services Modernization 
Act of 1999 . 
 
During debate in the House of Representatives, 
Rep. Jo hn Dingell (Democrat of Michigan) argued 
that the Gramm �²Leach �²Bliley Act  would result in 

banks becoming "too big to fail ." Dingell further argued that this would 
necessarily result in a bailout by the Federal Government  and the 
American tax payers.  Unfortu nately,  he would be proven right!   
 
Now the banks could  exploit  new mortgage transaction s called Table 
Funded Securitize d Loans,  wherein  a mortgage loan contract could be 
digitized  into a Mortgage Backed Security  (MBS) to be  sold and traded 
on Wall Street.   
 
A mortgage -backed security  (MBS ) is a type of asset -backed security 
that is secured by a mortgage or collection of mortgages. The 
mortgages are sold to a group of individuals (a government agency or 
investment bank) that securitizes, or packages, the lo ans together into 
a security that i nvestors can buy.  
 
However, to  do this, the banks would have to induce borrowers into 
signing mortgage loan documents using fraud and deception. You see 
if you purchased a property in last 10 to 15 years then  you probably  
thought that you were signing a no rmal common law mortgage loan 
contract ���� �Z�K�H�U�H�� �\�R�X�U�� �´lender �µ�� �Z�D�V�� �O�R�D�Q�L�Q�J�� �\�R�X�� �P�R�Q�H�\�� �W�R�� �E�X�\�� �\�R�X�U��
home. However,  if your mortgage loan  contract  was one of the 
approximately 70,000,000  mortgages  digitized  into  an electronic fi le in  
the Mortgage Electronic Registration System (MERS) then you 
probably have a securitized loan ! 
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The next few pages will describe some of the technical problems with 
securitized mortgage loan contracts. If you have a hard time 
understanding this materi al , do �Q�·�W�� �Z�R�U�U�\, many attorneys are not 
100% familiar with this subject matter. Just keep in mind that if your 
mortgage loan was part of a securitized table funded transaction there 
is probably legal violations, breaches of contract, and fraud that could 
give yo u legal standing to sue for financial compensation and possible 
quiet title (clear and free) title to your home.  
 
Securitization occurs when the Mortgage Loan Originator offers as 
consideration the mortgage loan instrument to an Account Debtor 
(Spons or/Sel ler) who swaps the intangible payment stream for 
certificates that are sold to investors who are paid the income from the 
certificates.  
 
When the Tangible Obligation (Promissory Note) and the Security 
Instrument (Mortgage, Deed of Trust or Security D eed) is sold in the 
secondary market to an Intangible Account Obligee (REMIC Trust) an 
Intangible Obligation is created under UCC Article 8. The existence of 
the Intangible Obligation under UCC Article 8 depends on the Tangible 
Instrument secured by a prop erly a nd continuously perfected security 
interest requiring the tangible Security Instrument be filed with the 
�&�R�X�Q�W�\���5�H�F�R�U�G�H�U�·�V���2�I�I�L�F�H�� 
 
Digitizing the tangible Promissory Note and the tangible Security 
Instrument into electronic data creates an electroni c file  called a 
Mortgage Loan Package. This electronic file is presented to various 
parties for evaluation and rating and appears legal. The Electronic 
Mortgage Loan Package is commonly, but incorrectly identified as the 
�´�0�R�U�W�J�D�J�H���/�R�D�Q���3�D�F�N�D�J�H�µ���D�Q�G���L�V���Q�R�W�King mo re than an interest in the 
payment stream from the Intangible Payment Obligation originating 
from the Tangible Promissory Note obligation.  
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The electronic digitized version of the Security Instrument is often filed 
�Z�L�W�K���W�K�H���&�R�X�Q�W�\���5�H�F�R�U�G�H�U�·�V���2�I�I�L�F�H��and gives the illusion of legitimacy 
by allegedly providing a security interest for an alternate method of 
collecting value for the UCC Article 8 I ntangible Obligation.  In reality, 
the maker of the Intangible Obligation pledged the digitized version of 
a UCC Article 3 Security Instrument which is not perfected as it is 
�U�H�F�R�U�G�H�G���Z�L�W�K�R�X�W���W�K�H���S�X�U�F�K�D�V�H�U�·�V���L�G�H�Q�W�L�W�\���� 
 
The Account Debtor claims to execute  a True Sale of the Tangible 
Obligation and the Security Interest to the purchaser of the Intangible 
Obligati on.  This is impossible as the purchaser never obtained legal 
rights to an alternate method of collection using the Security 
Instrument to secure the obligation.  
 
The First Electronic Sale happened when the Loan Originator offers 
the Electronic Mortgage L oan Package to a prospective Buyer 
(Intangible Obligor/Seller/Securitizer) to offset a pre -arranged line -of-
credit for the benefit of the Loan Orig inator.  
 
The Buyer of the Electronic Mortgage Loan Package conditionally 
agreed to accept as a tender of fun ds the conveyance of the Electronic 
Mortgage Loan Package and takes control of the Electronic Mortgage 
Loan Package as a transferable record that i s not supported by law.  
 
Pursuant to UCC Article 3 -3203(d), when the First Transfer of Personal 
Property (UCC  8 Note -Payment Intangible) and the First Sale of the 
Intangible Obligation (payment stream, rights to future payments or 
beneficial interest) are bifurcated from the Tangible Obligation, rights 
to enforce the Tangible Obligation cease as the Tangible Obli gation was 
not properly negotiated from the Loan Originator to the Intangible 
Obligor. The only rights conveyed are the rights to hold and posses s 
the Tangible Obligation.  An Intangible Obligor (Seller/Securitizer) 
cannot be a holder in due course of a properly secured UCC 3 
instrument when the laws governing the Security Instrument are not 
followed.     
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UCC Article 9 does not govern the signatures on the Intangible 
Security Interest, Tangible Note or the Tangible Security Interest.  UCC 
Article 9 gove rns the collection rights but the negotiation and transfer 
of an Intangible Obligation (payment stream) is  governed by UCC 
Article 8.  Therefore, negotiation of the UCC Article 8 instrument 
cannot be negotiated with an electronic signature attempting to 
tr ansfer under UCC Article 9  and  would  therefore be invalid.  
 
As future legal actions were not anticipated, the paper documents were 
either placed in storage (Custodial and Non -Custodial Custody) or 
destroyed.   
 
This could be a major  problem  for parties  atte mpting to foreclose  
because you  must be in possession of  the UCC Article 3 Paper Tangible 
Instruments (the  wet ink signature note and mortgage) in order  to 
foreclose on a piece of real property!  
 
You not only  have to have the Paper Tangible Instruments  in  your 
possession, you also must  be the true  �´�+�R�O�G�H�U�� �L�Q�� �'�X�H�� �&�R�X�U�V�H with 
Rights to Enforce �µ. Meaning you must  have the legal rights to 
enforce the security provisions of the mortgage or deed of trust . 
However,  if there you have a broken  chain  of title or clo uded title due 
to the improper negotiating, transfer , and delivery of the mortgage loan 
contract then there may have been a lost of legal rights to enforce the 
mortgage lien.     
 
Moreover,  the  electronic version of the paper documents is stored 
electronic ally as an eNote and tracked on a national database. The 
electronic database tracks who the UCC Article 8 Intangible Obligee is 
with personal property rights to the UCC Article 9. The electronic 
database does not track who has a vested legal interest in th e Security 
Instrument as this is governed by State st atutory law and typically 
remains vested in the name of the Mortgage Loan Originator.  
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If Mortgage Electronic Registration Systems (MERS) is involved, MERS 
is named as beneficiary or nominee agent to the  Mortgage Loan 
Originator.  Registration on the MERS system is required and when 
registered, an 18 -�G�L�J�L�W�� �0�R�U�W�J�D�J�H�� �,�G�H�Q�W�L�I�L�F�D�W�L�R�Q�� �1�X�P�E�H�U�� �´�0�,�1�µ�� �L�V��
created. The first seven digits identify the registering lender and the 
last digit is a checksum number.  If th e Electronic Mortgage Loan 
Package is registered in t he MERS registry, there is no physical 
transfer of the El ectronic Mortgage Loan Package.  
 

The MERS Registry updates 
information as to who has control and 
ownership rights of the electronic 
digitized fi le.  If a Notice of Assignment 
reflecting the electronic negotiation is 
�Q�R�W�� �I�L�O�H�G�� �Z�L�W�K�� �W�K�H�� �&�R�X�Q�W�\�� �5�H�F�R�U�G�H�U�·�V��
Office rights to the Security 
Instru ment does not occur. There is 
no law requiring notice to be filed with 
�W�K�H���&�R�X�Q�W�\���5�H�F�R�U�G�H�U�·�V���2�I�I�L�F�H���X�S�R�Q���W�K�H��

selling or buying of an eNote when dealing with personal property.  
However, when dealing with real property, compliance with UCC 
Article 9, the ES IGN Act and the UETA is required.  
 
The Second Electronic Sale happens when the Seller/Securitizer of the 
Inves tment Vehicle sells or assigns the Electronic Mortgage Loan 
Package to the Buyer (depositor of the Investment Vehicle). The 
recipient of the Elec tronic Mortgage Loan Package accepts the transfer 
and takes control of the Electronic Mortgage Loan Package und er the 
terms of the Trust.  
  
The Third Electronic Sale occurs when the Buyer sells or assigns the 
Electronic Loan Package to the Trustee of the I nvestment Vehicle and 
takes control of the Electronic Mortgage Loan Package.  The Depositor 
of the Investment V �H�K�L�F�O�H�� �W�D�N�H�V�� �F�R�Q�W�U�R�O�� �R�I�� �W�K�H�� �,�Q�Y�H�V�W�P�H�Q�W�� �7�U�X�V�W�·�V��
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Electronic Certificates under the rules of the Trust in exchange for 
selling or assigning the Elec tronic Mortgage Package.  
 
Under UCC Article 8, the Intangible Obligee (REMIC Trust) must 
comply with State stat utory requirements in order to have a perfected 
Security Interest and a continuous alternate method to collect future 
payments pledged by the Acc ount Debtor. The Intangible Obligee must 
be assigned the rights to the Security Instrument according to State 
statutory law.   
 
If the UCC Article 8 Intangible Obligee attempts to apply UCC Article 
9 laws of perfection to support a legal claim to the Secur ity Instrument, 
the claim is untenable as it is unlawful.  This system of securitization 
is flawed as it provid es the Account Debtor (Intangible Obligor) and the 
Original Account Debtor (Tangible Obligor) rights to the same 
instrument which is a legal and logical impossibility.  
  
Upon default on the Intangible Obligation a Notice of Assignment is 
filed with the Cou �Q�W�\�� �5�H�F�R�U�G�H�U�·�V�� �2�I�I�L�F�H���� �7�K�L�V�� �1�R�W�L�F�H�� �R�I�� �$�V�V�L�J�Q�P�H�Q�W��
allegedly transfers lien rights from the Original Mortgage Loan 
Originator (Tangible Obligee) to a third Intangible Assig nee 
(Subsequent Intangible Obligor) who is usually the Trustee of the 
Mortgage Service r. These filings are a fraud upon public records.  
 
The perfection of lien rights (Perfected Chain of Title) does not match 
the Chain of Negotiation of the Tangible Note shown by endorsements 
or lack thereof and shows the Tangible Note is no longer secured  by 
the Security Instrument as the Security Instrument becomes a nullity 
as an operation of law. The Trust is conveyed a transferrable record, 
leaving the Tangible Note, less the rights securing it which include the 
power of sale as would exist if the Secu rity Instrument securing the 
UCC Article 3 Tangible Note was assigned in accordance to State 
statute.  The ESIGN Act �² 15 USC §7003 excludes instruments 
governed by the U CC Article 3, 8 and 9 or the State equivalent.  
Therefore, the intangible claim cannot  be negotiated electronically.  
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The Tangible Note and the continuous perfection of the Security 
Interest can only be pledged as an intangible interest in the payment 
stre am of the UCC 8 instrument. The Intangible Payment Obligation 
can only be negotiated i n paper form.   
 

The fact is the requirements set forth in the pooling and servicing 
agreements were not followed, and they were not followed in the 
following way. The poo ling and servicing agreements says that when 
the notes are transferred to the trust th ere needs to be an endorsement 
in blank to the trust, as well as a complete chain of endorsements for 
all proceeding transfers.  
 

That means that the originator of the lo an must have a specific 
endorsement transferring it from the securitization sponsor, t he 
sponsor to the depositor, and then the depositor in blank to the trust.  
What I am told is that in most of the cases that chain of endorsements 
is not there.  There is  simply a single endorsement in blank. That 
creates a problem because it does not comp ly with the trust 
documents.  
 

That is a severe problem because most pooling and servicing 
agreements are trust that are governed by New York law, and New York 
law says t hat if you are not punctilious in following the trust 
documents for a transfer, the tr �D�Q�V�I�H�U���L�V���Y�R�L�G�����,�W���G�R�H�V�Q�·�W���P�D�W�W�H�U���L�I���\�R�X��
�L�Q�W�H�Q�G�H�G���L�W���R�U���Q�R�W�����L�W�·�V���Y�R�L�G����That transfer is void, even if that transfer 
would have otherwise complied with law.  And if the tr ansfer is void 
that would mean that the trust does not own the mortgages, and 
therefor e lacks standing to foreclose.  �,�W�·�V�� �D�[�L�R�P�D�W�L�F�� �W�K�D�W�� �L�Q�� �R�U�G�H�U�� �W�R��
bring a foreclose action the plaintiff must have legal standing. Only 
the mortgagee has such standing.  
 

Thus, various problems like false or faulty affidavits, as well as back 
dated mortgage a ssignments, and altered or wholly counterfeited 
notes, mortgages, and assignments all relate to the evidentiary need 
to prove standing.  Because without standing you hav e no authority to 
bring a foreclosure action in the first place!   
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HOW BANKS WIN  
 

The banks and their 
attorneys are going to 
succeed by not having a 
properly perfected l ien  or 
Chain of Title, by stating 
that they negotiated the 
note in Bearer Form 
under Article UCC 3205 
Sub section B with no 
payee named as a bearer 
instrument.  

 
This essent ially gives them a purported temporary perfection of the 
original holder, while they physi cally transfer the instrument, by daisy 
chain, which doesn't require for them to maintain a Chain of Title, 
until the instrument is specially endorsed.  
 
This is how the banks and their attorneys beat almost everybody from 
New York to California on standin g, and whether or not they had a 
secured interest over the lien; because nobody has a the way to argue 
against whether or not they made the instrument of bearer paper  and 
�S�K�\�V�L�F�D�O�O�\���Q�H�J�R�W�L�D�W�H�G���L�W�����E�H�F�D�X�V�H���W�K�H�\���Z�H�U�H�Q�·�W���U�H�T�X�L�U�H�G���W�R���P�D�L�Q�W�D�L�Q���D��
Chain of Title in that aspect.  
 
�6�R���W�K�D�W�·�V���K�R�Z���W�K�H���E�D�Q�N�V���D�Q�G���W�K�H�L�U���D�W�W�R�U�Q�H�\�V��can  win nine times out of 
ten. Because what they're saying is that in the negotiation under 3205 
B, the security followed the note, whenever the custodian of record 
received the instrument prior  to the cut -off date, making the note and 
the security securing trust property before the cut -off date.  Here is 
the lie that the banks almost always defeat homeown ers with:  "Here's 
a copy of the note your honour, the security follows the 
obligation we all know that."  
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�<�H�V���� �W�K�D�W�·�V�� �D�F�F�X�U�D�W�H���� �X�Q�G�H�U�� �F�R�P�P�R�Q�� �O�D�Z�� �D�Q�G��U.S. Supreme Court. 
Carpenter v . Longan  (1872)  the note and mortgage are inseparable; the 
former as essenti al, the latter as an incident. An assignment of the 
note carries the mortgage with it, whi le an assignment of the latter 
alone is a nullity.  
 
Furthermore, under revised article 9 of the Uniform Commercial Code 
(UCC) the banks do not necessarily have to re cord each transfer of the 
mortgage loan contract in public records; all they must do is be in 
possession of the note and they can claim rights to enforce it. That's 
how the banks and their attorneys can  beat you.  
 
�6�R�����O�H�W�·�V���U�H�Y�H�U�V�H���H�Q�J�L�Q�H�H�U���W�K�L�V�����O�H�W�
�V���W�D�Ne that note all the way back to 
the closing, and reverse the whole concept and transaction. What you 
must be able to show is that you have one purported transaction, 
concealing the realistic transaction.   
 
�'�L�G�� �W�K�H�� �O�L�H�Q�·�V�� �E�H�Q�H�I�L�F�L�D�O�� �L�Q�W�H�U�H�V�W�� �P�D�L�Q�W�D�L�Q�� �S�H�U�I�Hction, and was it 
therefore eligible to be negotiated with the note in that capacity, as 
statutorily required?  
 
However, what that would require that you were the actual creditor 
and that you made  that note as a maker issuer , for the purposes of 
being the  beneficiary of the debt that was created. This is what the 
banks and their attorneys want you to believe in th e matter of equity:  
 

1.  That your signature was as a maker issuer and therefore created 
value to the instrument  

2.  You negotiated with the party that  you sat down at closing with  
3.  They accepted the instrument by negotiation  
4.  They were a federal reserved depository  institution that could 

accept article three instruments by deposit  
5.  They gave you consideration in the form of cash, not Ultra Vires,  

for your promise to pay instrument executing an underlying 
indebtedness contract  
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Well in an IRC 1031 Like Kind Exchange, T able Funded Securitized 
Mortgage Loan Transaction , that didn't happen. That did not happen; 
that negotiation, acceptance and consideration is n ot what a table 
funded securitization transaction is!   
 
So, the money is not created from your signature, negoti ated and then 
�W�K�H�� �Q�R�W�H�� �Q�H�J�R�W�L�D�W�H�G�� �E�H�W�Z�H�H�Q�� �V�W�D�W�H�� �W�R�� �V�W�D�W�H�� �S�K�\�V�L�F�D�O�O�\���� �W�K�D�W�� �G�R�H�V�Q�·�W��
happen in a table funded transaction.  Rather it's in direct reverse 
engineer - the money was created from the sale of the certificates and 
the special deposit, special purpo se vehicle on Wall Street.   
 
They take the certificate holders funds to the securities to special 
deposit the pool of assets.  That pool of as sets is used in the SPV 
alternative investment opportunity through the warehouse line of 
credit, and that's what the sponsor bank is using as the table funding 
credit in the transaction itself.  
 
So yes, we would have some arguments like robo -signing and t he 
improper negotiation, transfer, and delivery of the mortgage loan 
contract all the way through the securitizat ion scheme, as part of the 
material defects found in the transactional scheme itself - but what we 
don't want to do is provide any language as an admission to you being 
the account debtor.   
 
You also want to make sure you understand what is meant by using  
�W�H�U�P�V���O�L�N�H���W�K�H���´�D�O�O�H�J�H�G���G�H�E�W�µ�����E�H�F�D�X�V�H���\�R�X�
�U�H���J�R�L�Q�J���W�R���S�L�V�V���W�K�H���-�X�G�J�H��
off, badly ; a lot of people do it. Because, they don't know how to speak  
to the transaction as it relates to what that means.  
 
So, let me give you the perspective that the Judge is goi ng to have. The 
Judge is only looking at the intent of the contract.  
 
So, all the little details, the semantics of this right now, the first t hing 
the Judge is going to do, is look at it from a cursory equity standpoint.  
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Q:  Did you intend to get a home  
A:  Yes 
 

Q:  Are you in a home?  
A: Yes 
 

Q:  Okay, so you're in the collateral.  
A:  Yes 
 

Q:  Okay and did you intend whenever you went to go ge t the home 
to get an obligation or a loan associated to that.  
A:  Yes 
 

Okay, yes that's obvious or else you wouldn't be in the collateral  
 

Q:  Okay so you're in the collateral - an obligation exists - and you 
also pledged a lien to encumber your property t o secure that 
obligation, so that if you couldn't perform on the contractual 
paym ent obligation the holder of the obligation would have the lien 
to enforce, do a foreclosure sale to enforce an ultimate means of 
collection.  
A: Yes.  
 

Okay.  So just looking a t the intent of the contract, you are in the 
collateral, you know that you signed  something at the closing - there's 
an obligation �² and it's in default. The institutions claiming to be the 
holder of that obligation and to be the secured party of record via  an 
assignment of the security instrument perfected in public record.   
 

Are ther e any other parties that are involved in this transaction?  
 

No! And if some other financial institution was holding an obligation 
and saw that deed of trust or signed with a d eed of trust recorded on 
public record, they would immediately file to acquire th e title and they 
would be there defending their right to the obligation and the collateral 
itself.  
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So, because there's no other financial institution showing up claiming 
to  be the holder and to having a subsequent assignment of deed of 
trust or mortgage  recorded for enforcing through a foreclosure action 
- than nine times out of ten - the Judge is going to give the party 
holding the obligation the benefit of the doubt as a m atter of the intent 
of the contract.  Therefore , in terms of the intent of the co ntract, this 
is where it becomes so viable for you to understand, what your 
capacity into the transaction is. When the judge asks  you:  
 

�´�'�L�G���\�R�X���V�L�J�Q���W�K�H���Q�R�W�H��- in the effort �W�R���J�H�W���W�K�H���F�R�O�O�D�W�H�U�D�O�"�µ 
  
�<�R�X�U�� �D�Q�V�Z�H�U�� �L�V�� �´�<�H�V���µ�� ��- But you need to be able to specify the 
�D�Q�V�Z�H�U�� �W�R�� �\�H�V�� �D�V�� �´�Z�H�O�O�� �\�H�V�� �\�R�X�U�� �K�R�Q�R�X�U�� �E�X�W�� �,�·�P�� �Q�R�W�� �W�K�H�� �D�F�F�R�X�Q�W��
debtor.  I signed into this transaction as an accommodation party 
or guarantor. The party that I signed  as a guarantor for, made 
available the obligation through a securitization transaction 
without my knowledge and purportedly  negotiated the security 
evidence by the deed of trust/mortgage lien that I pledged to them, 
uniquely, to secure these receivables i n this transaction as well.   
 

What I need to know your honour is does my lien secure the 
tangible contractual obligation or  �G�R�H�V���L�W���V�H�F�X�U�H���W�K�H���U�H�F�H�L�Y�D�E�O�H�V�"�µ 

 

The answer to the receivables is no. You cannot attach article 9 to the 
UCC receivables (securiti es) to enforce a lien on real property. A lien 
on real property under revised article nine is not secured by a lien on 
real property, so article nine does not fit the common law argument 
that the transfer of an obligation carries the beneficial interest of  the 
lien and the lien itself.  

 

Therefore, you need to be able to be able to explain (and  prove) how 
�\�R�X�U���F�D�S�D�F�L�W�\���L�V���W�R���W�K�H���R�E�O�L�J�D�W�L�R�Q�����´�<�R�X�U���K�R�Q�R�X�U���,���D�P���Q�R�W���W�K�H���D�F�F�R�X�Q�W��
debtor.  I was a guarantor to this party.  I am not a guarantor to 
everybody else that claims to be the holder of the obligation"  
 

�$�Q�G�� �L�W�·�V�� �W�K�H�L�U�� �F�D�S�D�F�L�W�\�� �R�I�� �D�Q�� �D�F�F�R�P�P�R�G�D�W�H�G��party to the certificate 
holders on Wall Street.  They're not the real creditors.  Their job is to 
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put the certificate holde rs into funds associated to your payment 
string. All of this is predicated on laying the proper order of operations, 
in line with st atutory capacities, that clearly part and parcel and 
separate the root question of: Does revised article nine and liens on 
real property secured defaulted receivables in a securitization 
transaction?   
 

That's your root question. You just must  be able to h ave it all put in 
the proper sequence in statutory capacities, as it relates to your state, 
and what took place in order to defend the lien itself the property.  How 
have you been harmed?  
 

In pre -foreclosure it's not so much that you've been harmed, it's 
wh ether  they have clean hands in the transaction.  So, this, at its root 
is an Equitable Estoppel issue. In the like kind exchange transactional 
scheme there is a senior secured party and a junior secured party �² 
the originator of the loan (named on the note  as the lender) is the 
senior secured party, and the trustee for the REMIC trust is the junior 
secured party.  
 

But it's one transactional scheme, �L�W�·�V one organism, so you must  be 
able to show that they - in the race of diligence - that the junior secured 
party made sure that the originator recorded that underlying security 
of trust, so they could perform the rest of the tr ansaction. But ten 
years later upon default of the receivables, to cause an assignment of 
the beneficial interest of evidence about your  underlying security 
instrument, that security instrument doesn't maintain perfection from 
now, until infinity. You can lose perfection over that lien.    
 

So, having the proper capacity, order of operations, and then 
statement of facts of how they lost per fection, and to show that it is 
inequitable for the holder of the receivables to attempt to cause an 
assignment of the u nderlying security instrument, because they were 
�R�Q�O�\���Q�H�J�R�W�L�D�W�H�G���W�K�H���U�H�F�H�L�Y�D�E�O�H�V�����Z�L�W�K���X�Q�F�O�H�D�Q���K�D�Q�G�V�����7�K�D�W�·�V���Z�K�D�W���\�R�X��
must  show that the y don't have an equitable claim to.  
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Hypothecation is a third -party  pledging collateral on your behalf. So, 
let's say for  instance, if you pledged the real property to the originator 
party on the ten thirty -one exchange transaction scheme you 
specifically g ave legal title to that party. Not to the trustee under that 
instrument, and the beneficiary of the security instrument.  The 
beneficiary of the security instrument then in turn pledged a separate 
and subsequent value - which is the proceeds of the real pro perty.   
 

Let me give you an example.  Consider a wheat field. The land is the 
real property, but the Wheat and the Harv est are the proceeds of the 
real property.  In this securitization transaction the original secured 
party is granting the proceeds, the a ctual required collateral to the real 
property and hypothecating that proceed as the payment intangible, 
which is the tr ansferable record on the obligation.   
 

So, you must  be able to show that it's under revised article nine; it 
does not apply to liens on  real property.  It may apply to title loans, 
student loans, and unsecured obligations, but it does not apply to 
liens on real property.  
 

Remember, it's either you sold the  contract in its entirety to a 
successor and interest through a true sale; or you so ld the underlying 
tangible value of the contract. Remember when people paid off their 
loans and they received their notes and their deed back, and they 
would have deed burn ing parties?  
 

That doesn't happen anymore because that transactional scheme 
where t hat was your note, that you made and negotiated with a bank 
that could accept it, deposit it, and give you real money for a loan so 
�\�R�X���F�R�X�O�G���S�X�U�F�K�D�V�H���W�K�H���S�U�R�S�H�U�W�\�����7�K�D�W�·�V��the savings and loan model.   
In that transaction the bank you contracted with risked  giving you real 
money and  was going to hold that thirty -year  instrument until its full 
rate of return.  Its portfolio division wanted to buy that obligation and 
they underwrote you as your credit worthiness and they gave you the 
loan.  You had s kin in the game, you qualified financially,  and they 
were willing to take a risk on you.  That was a real contract between 
you and the bank.  
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But what happened with the sec uritization bubble is they lifted the 
Glass �²Steagall Act and the Gramm Bliley Leach Act and they made 
way for this transactional scheme were they could divert the risk of 
creating the money, which was done by lying and cheating the 
certificate holders thro ugh a perspective supplement which was pre -
fabricated on the yield spread of those s ecurities, under the nineteen 
thirty three, thirty four Security and Exchange act.  
 

So, �W�K�H�\�� �Z�H�Q�W�� �W�R�� �6�W�D�Q�G�D�U�G�V�� �	�� �3�R�R�U�·�V�� �D�Q�G�� �W�K�H�\�� �J�R�W�� �D�O�O�� �W�K�R�V�H�� �F�U�H�G�L�W��
enhancements and they pre -�V�R�O�G���W�K�R�V�H���V�H�F�X�U�L�W�L�H�V�����:�H�O�O���W�K�D�W�·�V���Z�K�D�W���W�K�H��
special deposit is for the REMIC tru st, the trust vehicle; the special 
purpose vehicle. So, through special deposit, they generated those 
�I�X�Q�G�V�� �Z�L�W�K�� �W�K�H�� �V�D�O�H�� �R�I�� �W�K�H�� �V�H�F�X�U�L�W�L�H�V���� �W�K�D�W�·�V�� �Z�K�D�W�� �P�D�N�H�V�� �W�K�H�� �F�U�H�G�L�W��
swaps available for the sponsor bank, to work with the originator to 
the table fund tr ansaction.  
 

�2�Q�F�H���\�R�X�·�U�H���D�E�O�H���W�R���X�Q�G�H�U�V�W�D�Q�G���W�K�H���E�O�X�H���S�U�L�Q�W���R�I���W�K�H���W�U�D�Q�V�D�F�W�L�R�Q���D�Q�G��
then you set the order of operations in place, and then you couch the 
interested parties, and then couch their capacity, and then what are 
�W�K�H�\���Q�H�J�R�W�L�D�W�L�Q�J���D�Q�G���Z�K�D�W�·�V���L�W�V���V�W�D�Wutory intang ible interest, and what 
governs that, and once you set the mouse trap in place, and it can 
�I�R�O�O�R�Z���W�K�H���R�U�G�H�U���R�I���R�S�H�U�D�W�L�R�Q���L�W�·�V���Q�R�W���W�K�D�W���F�R�P�S�O�L�F�D�W�H�G������ 
 

To get to the root question you just must  be able to see all of that and 
to be able to unders tand the roo t question.  �7�K�H�� �U�R�R�W�� �T�X�H�V�W�L�R�Q�� �L�V�� �´�L�Q��
what capacity did you sign the note (as maker/issuer) or as an 
(accommodation party/guarantor)?  
 

If your loan was part of a table funded securitized transaction where 
the note and mortgage were converted int o a mortgage  backed security 
and sold to a Wall Street trust,  then you signed the note as a 
guarantor , accommodation party , not the account debtor ; and 
therefore,  the security instrument (mortgage/deed of trust) is void  ab 
initio (from the beginning). The security ins trument would be 
meaningless  without an underlying indebtedness between the 
parties to the contact.  
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THE CHESHIRE CAT & DR. WHO  
Even though everything in the last few 
chapters is true , many  judges are not open 
to  entertaining  this  fact pattern or legal  
argument, perhaps because they think that 
could  undermine the entire housing market 
and U.S economy . However,  there is simple  
more straightforward way to challenge a 
foreclosure sale and overturn the tables on 

the 
 

Sta nding is the a bility of a party to bring a lawsuit in court based 
upon their stake in the outcome . A party seeking to demonstrate 
standing must be able to show the court enough connection to and 
harm from the law or action challenged. Standing cannot be pr oven 
out of th e mouth of the Agent. Standing can only be proven out of the 
mouth of the Principal! So, if someone is attempting to foreclose on 
your real property the first question you  should ask is: Who Are You ?  
 

Many homeowners have asked their lenders/servicers to s how them 
the note, only to discover they cannot produce  them. We have good 
reason to believe that many of the notes were destroyed because the 
Bankers Association testified to the Florida Supreme Court  in case NO. 
09-1460 , that �´�W�K�H���U�H�D�V�R�Q���P�D�Q�\���I�L�U�P�V���I�L�O�H���O�R�V�W���Q�R�W�H���F�R�X�Q�W�V���D�V���D���V�W�D�Q�G�D�U�G��
alternative pleading in the complaint is because the physical document 
was deliberate ly eliminated  to avoid confusion immediately upon its 
c�R�Q�Y�H�U�V�L�R�Q���W�R���D�Q���H�O�H�F�W�U�R�Q�L�F���I�L�O�H���µ   
 

Unfortunately , some judges  have decided  banks and servicers can 
foreclose  without the original wet ink signature note. Federal courts  
however  require  creditors to have the real  promissory note (s) if they 
wish to claim th at they are a secured party of interest . �%�X�W���L�W�·�V���Q�R�W���M�X�V�W��
about having the wet ink signature note, more important is do se the 
party foreclosing  have a properly perfected lien , or are th ey the holder 
of the note in due course with rights to enforce?  
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To he lp you determine if the party attempting to collect on the note or 
foreclose on your home has a perfected lien (mortgage / deed of trust) 
and if they are the  holder of the note in due co urse with rights to 
enforce FRAUD STOPPERS PMA can conduct a mortgage fraud 
analysis, Bloomberg securitization audit, or chain of title investigation.  
 

Another way to get to the bottom of the rabbit hole is to challenge the 
legal standing, capacity, and agency of the party claiming they hold 
the note, or are attempting to fo reclose, in federal court under the Fair 
Debt Collections Practices Act (FDCPA).   
 

Recent lawsuits filed  against law firms who collect debts under the 
FDCPA reveals  the liabilit ies assumed by lawyers who, knowing that 
there are defects in th eir clients l egal standing , pursues it anyway.  In 
many  foreclosure cases l awyers  have entered into contracts with loan 
servicers and banks  to foreclosure  on properties knowing their clients 
lack  the legal standing to initiate the foreclosure proceedings .  
 

These law fi rms had to know  that documents that they referenced or 
attached to their pleadings were either fabricated  by the banks  or 
fabricated by others  on behalf of the banks . The lawyers had to know  
�W�K�D�W���W�K�H���´�F�O�L�H�Q�W�µ���Z�D�V���Q�R�W���W�K�H real  Plaintiff  or Claimant . Neverth eless, 
they dishonestly  continued acting as if the named Plaintiff existe d and 
had a valid claim.  The reason they had to know  is because lawyer s are 
required to do  due diligence to know with  100%  certainty that the 
named plaintiff  exists  and that filing a lawsuit or sending out notices  
on behalf of such clients without having been retained by them, is legal 
and valid.  
 

For example,  naming Bank of New York Mellon  as trustee, when there 
is no trust is a breach of fiduciary responsibility . Naming or implying 
the existence of a trust when it does not exist  is also a breach  and 
cause of action against the lawyers representing the foreclosing party . 
Such actions are violations of the FDCPA. The banks have  seemingly  
suckered  lawyers in to handli ng debt collection a nd foreclosure  actions  
without disclosing the fact that they (the lawyers) can be held liab le 
for multiple violation s of state and Federal laws.  
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SETTING TRAPS  
 
�´�9�L�F�W�R�U�\�� �F�R�P�H�V�� �I�U�R�P�� �I�L�Q�G�L�Q�J��
�R�S�S�R�U�W�X�Q�L�W�L�H�V�� �L�Q�� �S�U�R�E�O�H�P�V���µ �² Sun 
Tzu, The Art of War.  
 
�´Never  int erfere with  your enemy 
when he is  �P�D�N�L�Q�J���D���P�L�V�W�D�N�H���µ 
 
If you want to stop  foreclosure and 
mortgage fraud you need to find out 
what cards the other side is holding. 
One of the first things we recommend 
you do is demand that your lender or 
current loan servi cer give you a copy of 

every document they have for your loan file. Often  loan servicers do 
not have the documents they need to foreclose. Sometimes they give 
fabricated, forged, documents with robo -signed signatures and 
incorrect fraudulent information. In fact, w hen one of our Private 
Members requested  their loan servicer pro vide  them copies of all the 
documents  they had on file , the loan servicer sent a copy of the ir 
alleged promissory note that contained different loan amounts and 
different closing date s than those that were  on the ir  original loan 
agreement . Can you i magine what how �D�� �E�D�Q�N�·�V lawyer  would 
explain this  to  a judge and jury ?  
 
You can begin to ask this important Who Are You  question by way of 
sending �L�Q�I�R�U�P�D�O���G�L�V�F�R�Y�H�U�\���´�G�H�P�D�Q�G���O�H�W�W�H�U�V�µ��that can includ e: 

�9 Error Resolution & Information Request (ERIR) Letter s 
�9 Federal Debt Validation Letters  
�9 Qualified Written Request (QWR) Letters  
�9 Tort Letters  
�9 Truth in Lending Act (TILA) Rescission Letters  
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If you are the defendant in a foreclosure lawsuit you can  (and should) 
�F�K�D�O�O�H�Q�J�H���\�R�X�U���R�S�S�R�Q�H�Q�W�V�·���6�W�D�Q�G�L�Q�J���Z�L�W�K���P�R�W�L�R�Q�V���D�Q�G���G�L�V�F�R�Y�H�U�\���W�R�R�O�V��
such as: Request for Admissions, Request for Productions, 
Interrogatories, Depositions, and Subpoenas.  
 

The main question to ask is: Who Are You? and What Legal Rights Do 
You Have to Foreclose on My Property? Show me the note, and prove 
to me that you have legal Standing, Capacity, and Agency to bring this 
foreclosure action in front of the court.  
 

FRAUD STOPPERS  Private Administrative Process  is a targeted 
approach to Infor mal Discovery  under UCC 3-501. PRESENTMENT or 
your States equivalent . 
 

We start with a Mortgage Error Resolution/Request for Information  
(ERIR Letter ). If you believe there is an error on your mortgage loan 
�V�W�D�W�H�P�H�Q�W���R�U���\�R�X�·�G���O�L�N�H���W�R���U�H�T�X�H�V�W���L�Q�I�R�U�P�D�W�L�R�Q���U�Hlated to your mortgage 
loan servicing, you must exercise certain rights under Federal law 
related to resolving errors and requesting information about your 
mortgage loan. If you think your credit report, bill or your mortgage 
loan account contains an error , or if you need more information about 
your mortgage loan, you send a written letter concerning your error 
and/or request.   
 

Usually the loan servicer �V���Z�L�O�O���Q�R�W���U�H�V�S�R�Q�G���W�R���\�R�X�U���´�L�Q�I�R�U�P�D�O���G�L�V�F�R�Y�H�U�\��
�U�H�T�X�H�V�W�V�µ���L�Q���D�F�F�R�U�G�D�Q�F�H���W�R���O�D�Z�����$�Q�G���W�K�D�W�·�V���D���J�R�R�G���W�K�L�Q�J�����5emember to 
never interrupt your opponent when they are screwing up. This can 
give you an advantage when you take legal action. The courts are 
supposed to be a remedy of last resort: meaning they want you to try 
and work things out administratively before b ringing the issue to the 
court.  
 

If you are forced to take legal action against your lender or loan 
servicer, and you can show the judge that you tried to work things out , 
but they were nonresponsive to your lawful request, or left you no 
other option but  to file suit, you can  start off on better footing , rather  
than if you just filed the law suit to start with.  Plus,  in conducting your 
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informal discovery process you may be able to obtain damning 
evidence and material facts needed to exhibit to your complai nt and 
win your case. Remember  �´Neve r  interfere with  your enemy when 
he is  �P�D�N�L�Q�J���D���P�L�V�W�D�N�H���µ  
 

When dealing with the banks there are two rules to remember:  
1.  We never ask them to do anything  that we expect them to do.  
2.  We never ask them to do anything  the �\�·re not required by law to do.  

 

So, I �·�P going to ask you to �G�R���W�K�L�V���W�K�L�Q�J�«  
But  I�·�P��really hoping you do �Q�·t do what I am asking you to do.  
Because then  I can land on you like a ton of bricks!  
 

However,  if you are going to try this  you must always be at le ast two 
moves in front of your opponent. FRAUD STOPPERS can help you.  
 

One of the advantages of using th is technique is it can prevent you 
from getting frustrated  if (and when) �W�K�H���E�D�Q�N���G�R�H�V�Q�·�W��do what you are 
asking them to do. Instead you might even  get excited , because if, and 
when , they violate the law  by not responding properly  to your informal 
discovery request you could end up with even more leverage against 
them . 
 

We have found  the banks and loan s ervicers almost never respond to 
our informal disco �Y�H�U�\���´�G�H�P�D�Q�G���O�H�W�W�H�U�V�µ���W�K�H���Z�D�\���W�K�H���O�D�Z��dictates  they 
respond. They usually send you a non -responsive answer.  
 

FRAUD STOPPERS Administrative Process (Informal Discovery ) is 
designed to catch the  banks  screwing up , so you can increase your 
odds of success.  This process can help you stop or stall the banks 
collection efforts (including stopping a foreclosure sale if one is 
imminent) and buy you the necessary  time  to lay the necessary 
groundwork for a lawsuit demanding special or compensatory 
damages and equita ble relief for clear and marketable title to your 
home.  
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�1�R�Z���O�H�W�·�V���W�D�O�N���D�E�R�X�W���W�K�H���I�R�U�H�F�O�R�V�X�U�H���O�D�Z�V���D�V���W�K�H�\���U�H�O�D�W�H���W�R���H�Y�H�U�\�E�R�G�\. If 
you have received a Notice of Default (NOD) or Notice of Accelera tion 
(NOA), then time is short, and you need to do something  fast . And the 
only thing that will get the banks attention is a lawsuit. If you have an 
�L�P�S�H�Q�G�L�Q�J���V�D�O�H���W�K�H�U�H���D�U�H���V�H�Y�H�U�D�O���W�K�L�Q�J�V���\�R�X���F�D�Q���G�R�����,�I���\�R�X���K�D�Y�H�Q�·�W���G�R�Q�H��
anything concerning the foreclosure  process yet, there are some things 
you must do simultaneous ly.  
 

The first thing you want to do is send out several letters.  Whoever is 
attempting to foreclosure on you, on that person you should send a 
debt validation letter (DVL). Often, a debt validation letter (DVL) will 
stall the foreclosure. Because when a d ebt validation letter is filed, 
the lender is obligated by the Fai r Debt Collections Practices Act 
(FDCPA) to validate the  debt.  
 

A presentment under the Uniform Commercial Code (UCC) is defined 
as a demand for payment on a debt in us dollars. If your sen t a 
presentment (a demand for payment) from anyone, you may disput e 
the debt with that person, and if you send them a letter stating that 
you dispute the debt and a demand that the claimant prove up their 
claim, then the debt collector  is required  to seize  all collection  efforts  
until  they  have  proved  up  the  claim.  
 

So, if your lender is in the process of foreclosure, and you send them 
�D���G�H�E�W���Y�D�O�L�G�D�W�L�R�Q���O�H�W�W�H�U�����W�K�H�\�·�U�H���J�R�L�Q�J���W�R���F�O�D�L�P���W�K�D�W���L�Q���W�K�L�V���F�D�V�H���W�K�H�\���D�U�H��
not debt collectors , but in fact they are merel y attempting to recover 
collateral. The courts across the country are split on this issue. Some 
states say yes, they are a debt collector, and some say no they are not 
�D�� �G�H�E�W�� �F�R�O�O�H�F�W�R�U���� �)�R�U�� �R�X�U�� �S�X�U�S�R�V�H�� �Z�H�� �G�R�Q�·�W�� �F�D�U�H�� �H�L�W�K�H�U�� �Z�D�\����because 
�Z�H�·�U�H���J�R�L�Q�J���W�R���P�D�N�H��the claim and by law once the demand is made, 
�W�K�H�\���P�X�V�W���S�U�R�Y�H���X�S���W�K�H�L�U���S�R�V�L�W�L�R�Q���H�L�W�K�H�U���Z�D�\�����7�K�H���L�V�V�X�H���W�K�D�W���Z�H�·�Y�H���E�H�H�Q��
�P�D�N�L�Q�J�� �Z�L�W�K�� �W�K�H�� �O�D�Z�V�X�L�W�V�� �Z�H�·�Y�H�� �E�H�H�Q�� �K�H�O�S�L�Q�J�� �S�H�R�S�O�H�� �S�U�R�G�X�F�H�� �L�V�� �W�K�D�W��
they are a debt collector until they show t hat they are not a debt 
coll ector. Usually they like to reply with a Rule 12 (motion to dismiss 
for failure to state a claim), alleging that they are NOT debt collectors 
and therefore they do not fall under the  FDCPA.  
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S�R�����W�K�H���D�U�J�X�P�H�Q�W���W�K�D�W���Z�H�·�U�H���P�D�N�L�Q�J���K�Hre is that in order to imple ment 
the intent of the legislator (and that intent was to prevent someone 
with no claim on a debt from collecting on a debt), you are demanding 
they prove their  position . 
 

If you have a debt with GMAC and I call you from Joe Blow collections 
or send you a �O�H�W�W�H�U���F�O�D�L�P�L�Q�J���,�·�P���F�R�O�O�H�F�W�L�Q�J���I�R�U���*�0�$�&���D�Q�G���\�R�X���Q�H�H�G���W�R��
send all your future payments to me. Well if you send your payments 
to them and they are not collecting for GMAC the payments you send 
to them do not extinguish the debt ���� �D�Q�G�� �W�K�D�W�·�V�� �L�Q�� �W�K�H�� �8�Q�L�I�R�U�P��
Commercial  Code. 
 

You see the foreclosure mills and the banks agents are trying to 
squeeze in under that exclusion and claim that they are not trying to 
collect money; rather they are attempting to recover property. But in 
order  to recover the property you mu st  get a notice of intent to 
foreclose in the form of a notice of default (NOD) and opportunity to 
cure the default (by paying money). This is stated in the  mortgage.  
 

Now we are saying that makes you a debt collector. Because the bank 
is saying you better  pay a certain amount in U.S. dollars, or else they 
will become a collateral collections agent, and take the property as 
collateral. So, the argument you will be making to the court is even if 
the jurisdictio n says that the debt collector, and the foreclos ure agent 
falls under the exclusion, until  such time  as they  prove  that  they  are 
in that  position,  they  fall  under  the  FDCPA.   
 

�7�K�D�W�·�V���Z�K�\ one of the things you get when you join FRAUD STOPPERS 
PMA is a Federal FDCPA complaint that challenges your opponent �·�V��
Standing, Capacity, and Agency under the federal law and demands 
$100,000 in financial compensation!  
 

These informal discovery  document s include:  
�9 A Tort Letter to stop a foreclosure sale, if one is imminent.  
�9 An Error Resolution & Information Request Le tter (ERIR Letter): 

that demands physical inspection of the original, wet -ink -
signature loan documents  
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�9 A Professionally prepared Qualified  Written Request Letter 
(QWR Letter): to uncover and verify accounting errors & 
violations  

�9 Two Federal Debt Validation  Letters to help you get the material 
facts needed to exhibit to complaint and lay the necessary 
groundwork for a federal FDCPA lawsuit.  

�9 And a TILA Rescission Letter that you can use to rescind or 
cancel your mortgage loan contract using the federal Truth  in 
Lending Act (TILA) and recent groundbreaking United States 
Federal Supreme Court Case Decision Jesinoski v. Countrywide  

 

Regarding  the TILA Resci ssion Letter, the supreme court ruled 
unanimously  in Jesinoski v. Countrywide  that the moment  your TILA 
Rescission Letter is mailed your  mortgage loa n contracted is rescinded 
(or canceled).  They cease to exist as a matter of law. Furthermore, if 
the bank, creditor, or servicer wants to challenge the rescission they 
only have 20 days to do so and that must be done in federal court.  
 

We have never seen the banks do this. What they almost always do is 
send a letter to you stating that you cannot rescind the loan because 
you are past the 3 -year status of limitations (SOL). The banks standard 
�U�H�V�S�R�Q�V�H�� �W�R�� �D�� �7�,�/�$�� �U�H�V�F�L�V�V�L�R�Q�� �O�H�W�W�H�U�� �V�W�D�W�H�V���� �´TILA provides that if 
required notices or material disclosures are not delivered to the 
consumer, the right to rescind shall expire three (3) years after 
�F�R�Q�V�X�P�P�D�W�L�R�Q���R�I���W�K�H���O�R�D�Q�«�µ���D�Q�G���W�K�H�U�H�I�R�U�H���\�R�X���D�U�H���S�D�V�W���W�K�H���6�2�/���D�Q�G��
cannot rescind this loan.  
 

However,  under paragraph (i) of TILA the SOL clock resets upon a  
notice of default (NOD)  or foreclosure notice. Moreover, what if there 
was never an actual  loan consummated within the appropriate legal 
defi nition of consummation ? FRAUD STOPPERS TILA rescission letter 
claims that no real loan between the alleged borrower  and loan 
originator ever existed in the first place , and no loan has been 
consummated within the appropriate legal definition of 
consummatio n, and therefore the �E�D�Q�N�·�V��SOL defense  would be a 
meaningless argument . 
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HOW TO WIN IN COURT  
If you go into court 
Pro Se (without an 
attorney) , and you 
are ignorant  about 
due process or  how 
to win a lawsuit , 
you can bank of 
the fact that  the 
judge will pr obably 
rule against you, 
out of hand , and at 
every turn , just 
because your pro 
se. On the other 
hand, i f you go into 
court with an 
attorney  ignorant 

about how to win  a lawsuit,  your attorney could screw you royally , 
because they could end up los ing  your ca se, and make you pay for it 
too !  
 

Therefore,  legal education is paramount! After all, if you are playing a 
�J�D�P�H�� �D�Q�G�� �\�R�X�� �G�L�G�Q�·�W�� �N�Q�R�Z�� �Z�K�D�W���W�K�H�� �U�X�O�H�V���R�I�� �W�K�H�� �J�D�P�H��are, how can  
you win? What if your opponent is cheating, how can you  stop them , 
if you d �R�Q�·t kno w what the rules of the game are? If you go into court  
against the banks (with an attorney or without) and you are legally  
ignorant , absent some miracle , you are not going to win. And if you do 
win, you will not win as big as you could, if you knew  how to win in 
court !  
 

�(�Y�H�U�\���G�D�\���Z�H���K�H�D�U���´�W�K�H���F�R�X�U�W�V���D�U�H���F�R�U�U�X�S�W�µ�����´�M�X�G�J�H�V���D�U�H���R�Q��the side of 
the banks �µ�����´�O�D�Z�\�H�U�V���D�U�H���O�L�D�U�V�µ�����D�Q�G���´�\�R�X���F�D�Q�·�W���Z�L�Q���D�J�D�L�Q�V�W���W�K�H���E�D�Q�N�V�µ.  
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However, there are hundreds of thousands of winning cases against 
the banks. One of the strategi es to winning is  learning  how to properly 
lay your case out, documenting all the appealable errors, so you can 
win on appeal .  
 

In fact, one of the in �V�L�G�H�U�·�V���V�H�F�U�H�W�V is that when the judge realizes what 
you are doing,  (laying the case out for appeal) and t hey will, they will  
�R�I�W�H�Q���U�X�O�H���L�Q���\�R�X�U���I�D�Y�R�U�����H�Y�H�Q���L�I���W�K�H�\���Z�H�U�H�Q�·�W���J�R�L�Q�J���W�R���L�Q�L�W�L�D�O�O�\�����M�X�V�W���V�R��
they are not overturned at the appellate level. Having too many 
overturned cases could hinder �D�� �M�X�G�J�H�·�V career advancement 
opportunities. Yes, �L�W�·�V�� �W�U�X�H�� �V�R�P�H�� �M�X�Gges tha t are on the verge of 
retirement  may not care about career advancement opportunities , but 
for the most part  the average judge does. 
 

If you knew your opponent was g oing to violate the rules , every chance 
they got, that is not necessarily a bad thing, if  you know what the rule s 
are,  and you know how to land on them like a ton of bricks when they 
do. In order to do that you must get legally educated.  
 

For over 20 years  the How to Win in Court  legal education curriculum 
has  been teaching Pro Se litigants how to win their cases. At this point 
we have thousands of testimonials of average everyday people who 
have won their case without an attorney after taking and learning this 
material. You see t he fact is that our legal syste m has checks and 
balances built into it that can afford you the legal remedy you deserve, 
if you take the time to learn the rules of the game.  
 

If you go into court Pro Se , and you are ignorant , you are going to lose.  
If you go into court with an attorney,  and you are ignorant , you could 
lose and pay for it too!  Therefore, do not go into court ignorant.   
 

Now you can learn how to win your case with or without a lawyer! If 
you have a lawyer, you can learn how to control your lawyer so that 
�\�R�X�·�U�H���S�U�R�S�H�U�O�\���U�Hpresented. �,�I���\�R�X���G�R�Q�·�W���K�D�Y�H���D���O�D�Z�\�H�U�����\�R�X���F�D�Q���O�H�D�U�Q��
what you must do for yourself to win. All the basics of how to deal with 
the court system in an easy 24 -hour course. This is  a must for all pro -
se litigants,  or anyone fighting to stop a foreclosure or s ue the banks 
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for mortgage fraud and foreclosure fraud . The How to Win in Court 
Course  includes:  

�9 3 In -Depth Video Tutorials  
�9 25 Downloadable MP3 Audio Clips  
�9 Free Online Legal Research  
�9 Legal Research Hints & Tips  
�9 How to Use Evidence Rules  
�9 Effective Written Motions  
�9 Effective Spoken Motions  
�9 Affirmative Defenses  
�9 Complaints & Causes of Action  
�9 Essential Courtroom Objections  
�9 Appeals Procedure with Forms  
�9 Summary Judgm ent Motions  
�9 Summary Judgment Defenses  
�9 Trial Procedure  
�9 How to Handle Witnesses  
�9 Frequently Used Forms  
�9 Criminal Defense  
�9 Property Law  
�9 Contract Law  
�9 How to Collect Judgments  
�9 Official Rules of Court  
�9 Standard Pleadings  
�9 Discovery of Evidence  
�9 How to Hire a Lawyer  
�9 How to Control Lawyers and Judges  
�9 Common Law Maxims  
�9 Natural Law Theory  
�9 Final Exam  
�9 Plus,  Much More!  

 

If you have a �O�D�Z�\�H�U���«���J�H�W���Z�K�D�W���\�R�X�·�U�H���S�D�\�L�Q�J���I�R�U�����,�I���\�R�X���G�R�Q�·�W���K�D�Y�H���D��
�O�D�Z�\�H�U���«���N�Q�R�Z���Z�K�D�W���<�2�8���P�X�V�W���G�R���W�R���Z�L�Q�����/�H�D�U�Q���V�L�P�S�O�L�I�L�H�G���W�L�P�H-tested 
strategies to winni ng. Sample forms with complete explanations. Step -
by-step instructions written in plain English!  
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�9 Learn how to c ontrol your attorney.  
�9 �/�H�D�U�Q���K�R�Z���W�R���F�R�Q�W�U�R�O���\�R�X�U���R�S�S�R�Q�H�Q�W�·�V���D�W�W�R�U�Q�H�\�� 
�9 Learn how to control the judge.  
�9 Learn everything you need to know to win yo ur case (with or 

without an attorney) from A to Z  
�9 Learn how to enforce due process and enforce your legal rights  

in less than 30 hours of studying. If you study one hour a day, 
in less than a month, you can learn how to win your case.  

�9 learn State or federa l courts �² civil or criminal. Foreclosure, debt 
collection, family law, fraud, breach of contract, tax problems �«��
all cases!  

 
Over 10,000 people have already learned how to win their case 
with this program.  Here are a few testimonials:  
 

I am a n attorney. Impressive. Eric Olsen  
 

A valuable public service.  University of Florida law professor.  
 

Useful. I highly recommend it.  The Alliance , Boynton Beach  
 

A guide to the rules attorneys follow in civil lawsuits. The Charlotte Observer  
 

A simplified c ourse in the basics.  Sun-Sentinel , Fort Lauderdale.  
 

The prose is readable, flowing, and sometimes breathless. Times Union , Albany, NY  
 

A seemingly gargantuan project to reverse ill feelings and disconnect between the public 
and the legal community . World Net Daily  
 

Your page was chosen to be highlighted as Web-Star's What's Hot Now for Wednesday 
7/22/98. Continued success for your superb site. H. Barton, V.P., Web-Star  
 

Wow! A lot got unknotted through the use of simple language, for which I cannot thank 
you enough.  M. Bock.  
 

Thank you for your tremendously valuable help to the common man.  Mark Moorehouse  
 

I can't thank you enough for sharing the many wisdoms enclosed in your Jurisdictionary 
materials. They have helped me a great deal in understanding not o nly law but Justice as 
well. Thank you. You are a rar e credit to the profession, and I want you to know you have 
an appreciative customer and fan.  Eddy Spencer  
 

Your idea is exactly what this country needs, and we will get the word out! You are on the 
righ t track.  Judy B.  
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My wife and I just want to let you know that we are so grateful to have come across your 
class Evidence Simplified. You did an excellent job. It is well written and very easy to 
understand. It is just wonderful! The way you explained the application of the  rules was 
so effective that we as plaintiffs pro se  came away empowered and with some good 
ammunition ready to apply with confidence for our upcoming motion hearing. We are 
energized and ready to fight for what's right and fair. We thank  you for sharing y our 
knowledge of the American Justice System the way you do. We definitely will tell all our 
friends about this found knowledge.  Arcenio A.  
 

My compliments. The information and depth of knowledge are truly remarkable. You are 
doing a valu able public servic e. M. Collins  
 

What a great site! Thanks for helping all of us who study law . N. Schumacher.  
 

I want to thank the attorney for Jurisdictionary. In a law suit I filed in Superior Court 
about a probate matter, my attorney deliberately faile d to do discovery,  although the other 
side forged documents and lied. My principle lawsuit was in the Superior Court. But I was 
also a beneficiary in an open probate of a will whose co -executors were also the defendants 
in the Superior Court. By familiariz ing myself on prob ate rules for discovery and using 
Jurisdictionary, I was able to file a motion for production of documents and got some of 
the documents which my attorney should have requested through discovery through the 
Superior Court. Thanks again.  Byron Miller  
 

Thank  you for all your hard work.  J. Lowry  
 

Thank you for the excellent tutorials from Jurisdictionary. They've been a tremendous 
help in understanding what it's all about. I recommend them to friends interested in 
learning the principles of l aw and legal processes.  E. Johnson  
Thank you for the great teachings. Truly inspiring.  L. Calejo  
 

Wonderful information presented in a light -hearted and very realistic way. Very helpful. I 
REALLY UNDERSTAND. Keep up the good work.  Patty  
 

Thank you for the  magnificent work you have done ... a true legacy of great value to 
posterity . D. Wilson  
 

I am very impressed with how it simplifies matters yet explains thoroughly - a great 
handbook for the fundamentals.  J.D. Wheeler  
 

Wow! I wish I'd found this several w eeks ago! Tre mendously helpful!  DKH   
 

The concept of 'The Rules' is great!  H. Taylor  
What is most compelling is how simple it is. It really strikes me as 'self -evident', just as 
you say. I think you're onto something!  Douglas W.  
I'm amazed by what I've rea d. Thank you for your simple explanations.  Carrie K.  
 

Good Stuff! I'm still going through it, but it's helped a lot so far.  J.E. Dixon  
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Your writings on these topics are so straightforward, it's exhilarating to read them. Clearly 
this is from your heart vi a your he ad, with your full attention at both points. Excellent 
work.  Jamie J.  
 

Thank you very much for your great work.  D. Wilson  
 

I am so impressed with the simplicity. For us legal dummies your breakdown of 
terminology and attractive format are most app reciated.  Thank you, thank you, thank 
you.  Alice S.  
 

I enjoy your writings. Well thought. Well said.  D. Meador  
 

Thanks. Jurisdictionary has increased my understanding several hundred -fold.  V. Wright  
 

I've been empowered by your unselfish outlay of civil pr ocedure rules and principles. 
Thanks.  Barbara  
 

The information is immensely helpful. Thank you.  Paulette H.  
Great!  Joe & Cheryl B.  
 

Thank you. Thank you. Thank you. Jurisdictionary is wonderful!  Lena W.  
 

Thank you. Thank you. Thank you - for providing th is valuable work. I refer to it often. It 
has helped me on many occasions to get a grasp of the litigation process and to increase 
my understanding of the use of strategies. Most importantly it has helped me stay 
centered when I drift off course.  J. Harvey  
I am truly impressed. You have included some very helpful information. No one can afford 
to be ignorant about legalities these days. Keep up the good work. Thank you.  Melissa H.  
 

I would like to thank you for making this material available to everyo ne seeki ng truth and 
justice. Thanks for teaching us to Lift the Lamp Higher!  H.R. Dal Dosso  
 

I applaud your efforts. Best wishes.  R. Jark  
 

I write to express my gratitude for the invaluable information and effort you give to make 
education available regar ding jus tice.  Debra H.  
Very appealing. Nice job . Jerry M.  
 

I'm learning as I go. Jurisdictionary has provided such a clear view of what lies ahead I 
cannot thank you enough. What can I do to help you continue to provide support and 
understanding?  J. Rice 
 

Jurisdi ctionary is a very creative and refreshing idea. It's a great community service.  Betty 
P. 
 

Great idea! I agree wholeheartedly with your mission.  Gino F.  
 

Thank you for all you're doing. You're an inspiration!  May A.  
 

You are to be commended for you r work l etting people know their rights.  S. Rize 
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Wonderful!  R. Williams  
 
Great information!  L.B. Davidson  
 
We are very thankful for the information. It gives us focus and information we have not 
been able to obtain anywhere. Thank you.  M. Czerniakowski  
 
Thank you for the Jurisdictionary. It has certainly been helpful for me to be able to learn 
more about the judicial system.  D. Fletcher  
 
I think you have a great idea and that it will grow.  Patricia M.  
 
This is the kind of 'education' that wi ll really help people.  Douglas  
I will finish reading the Jurisdictionary. It is very interesting  and worthy of my time.  Laurel  
 
You are a great help!  A. Hunt  
 
It is my sincere hope that your project gets the support it needs.     ... Debbie  
 
Definitely gives me hope . Jeff N.  
 
I lo ve your work.  Brent B.  
 
Great idea!  Gino 
 
I want to help spread the word!  Derby  
 
Wish I had read your Jurisdictionary at 20 instead of at 40.   J. Roberts  
Very helpful. Thank you!  Jerry  
Please keep up the great work. I will pass the word. Outstanding.   M. Sinclair  
 
I will do what I do best: spread the word to individuals in need. Like a chain letter, it may 
start out small, but it will do some very personal good to everyone it touches. Thank you!  
Katherine B.  
 
I will carry your message wherever I can. We ar e seeking justice.  R. Bibace  
 
What you are doing is great! Keep it up. Ordinary citizens, like myself, should have an 
easy and inexpensive way to learn and understand the legal system to which w e are 
required to conform.  Jeffrey E.  
 
Jurisdictionary wisdom is pointing me in the right direction. Thanks.  Gail H.  
 
A new tool that cracks the code of procedural rules that has been needed for years.  Hans 
K. 



 
 

     Page 53 of 69 

FRAUD STOPPERS, PMA  
Email: Info@FraudStoppers.org   

Website: www.FraudStoppers.org  
 

 
Empowering people by making legal recourse economically available can save lives.  Capt. 
S. Carr  
 
I am energ ized. The maxims hit home with me.  Joe F. 
 
Extremely helpful. You have helped me understand the need (and given the how -to) to 
focus my legal complaint. This is great information. I w ill be sure to let others know. Very 
understandable and informative. Grea t job.  Deborah L.  
 
Jurisdictionary has helped me learn about the judicial system.  Dean F.  
 
Salute! As a former journalist, I wish every major media organization would make the 
MAXIMS required reading!  Chuck  
 
It has given me new hope that we will be able to  obtain justice in the case that we are 
involved in at this time. Thank you.  W. Tomkinson  
 
Thank you for giving me that little glimmer of hope that someone in the law does care 
about justice of the people and for the people.  M. Petersen  
I am enjoying your  work. After I spent an hour looking it over, I called a friend and got 
him to check it out. He is enjoying it now, too. Rest assured I will refer others.  D. Phillips  
 
A job well done . Richard  
 
You are performing a great service! I wish there was a way to get this information to those 
who most desperately need it. I'll do my part by telling others.  Katherine  
 
I believe everyone would benefit from it and appreciate knowing about it . D. Phillips  
 
I commend your goals.  Gene 
 
What a wonderful happenstance I fou nd this site.  P. Girardin  
 
Thank you for the magnificent work you have done. A true legacy of great value to 
posterity.  D. Wilson  
 
You are to be commended for your work in letting the people know what their individual 
rights are . S.D. Rize 
 
The ability to make people think in a positive way. Yes, we are on the same page.  T. Burns  
 
As others have already noted ... great.  Al & Sandy M.  
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I would like to express my appreciation for the time and effort you expended. The 
information you provided was well organize d and written. It really clarifies many of the 
intricacies of wading through the legal system for me. In fact, I intend to share it with my 
children. I know it  will help many people.  B. Rosenthal  
 
I wish to applaud your superb efforts. Congratulations! Tha nkfully someone has taken on 
this important initiative.  C.G. Rigney  
 
I congratulate you on your efforts to make law more accessible.   Ron 
 
Well written for lay  people. It's not putting us lawyers out of work, fortunately. It might 
even help us.   Oktavia  
Finally! I will never again find myself behind the legal 8 -ball. Keep up the good work.  Ed 
 
Thank you! Continued success with your fine resource.  Howard  
 
Jurisdictionary is valuable for those in need of encouragement and advice in things of the 
legal system.  I will pass the word. I've been thinking about having my 11-year -old  son 
check it out. He won't understand all of it, but some of it would make sense t o him.  
Michael H.  
 
I was impressed.  Lindy  
 
More power to you. We needed this.  Allen  
 
Admirable.  Ralph  
 
Excellent.  J. Kreimer  
 
I am impressed!  Arthur  
 
Thank you and God bless you!  S. Poindexter  
 
I love your work.  Sheryl P.  
Just the thing for many people needing to understand how the system works. Thanks.  
Bob M.  
 
You have an admirable mission. We hope you wil l succeed. Please add my name to your 
mailing list.  J.H. Guth, PhD  
 
It's wonderful. Thank you for what must be a labor of love.  D. Brown  
 
I wou ld really like to take a moment of my time to extend a round of applause to 
Jurisdictionary. While driving to Mia mi, I noticed your billboard from the corner of my 
eye. It struck a chord with me. I was totally amazed about how little I actually know of 
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my rights. I just want to thank you for helping me to be better informed as to how to 
handle situations that have ca used disruption in my life from my ignorance of the system. 
I strongly believe the information I obtained from Jurisdictionary will enhance my chances 
in the future for better representation and understanding how to work the system in my 
favor. Sincerely.     ... M. Lewandowski  
 
I'm really glad I purchased Jurisdictionary.     ... Capt. W. Brown  
 
Jurisdictionary works! Went to court today and won a s a pro se litigant against a silver 
tongued, high profile, powerful attorney. Even the other attorneys in the ga llery were 
buzzing about it. Thanks for showing me how to win in court on facts rather than fighting 
on issues that don't work.     ... K. Ander son 
 
Wow! I wish I'd found this several weeks ago! Tremendously helpful.     ... DKH  
 
I'm amazed. Thank you for yo ur simple explanations.  Carrie K.  
 
Thank you for simplifying and reinforcing what I had to go to graduate and law school to 
learn.  L. Dixon  
 
What student of the law would not love Jurisdictionary?  Michelle  
 
If only I'd known this information 6 weeks sooner ! Bryan  
 

 
Learn How to Save Time and Money , and Increase Your Odds of 
Success , with the #1 Selling Pro -Se Legal Education Course since 
1997 .  
 

Get Yours Right  Now for  Only $249  
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LAWYERS, LIARS, & LOSERS  
 

Now even after you learn 
How to Win in Court  you 
will  undoubtedly  have 
legal questions  that pop 
up  from time to time that 
are best  answered by a 
competent local attorney.  
You should  not take legal 
advice from a non -

attorney , n o matter how smart they s ound.   
 

However,  when it comes to lawyers there are two  problems to 
conside r:  The first problem is NO lawyer on earth is an expert in 
every area of law. The second problem is most lawyers charge 
around $250 per hour for their time . Fortunately, FRAUD 
STOPPERS has found a simple affordable  solution  that solves both  
problems.  
 

What if you could pick up your phone and call a  quality  attorney  
in your state  to get all your legal questions answered , and get legal 
advice , any time you needed  without getting a big  bill in the mail, 
would you?  
 

If so we recommend you consider joining Legalshield  because for 
about a $1/day (around $25/month) you can get instant access to 
a quality law firm in your state that  can assist you with all your 
legal needs.  Legalshield attorneys h ave an average of  19 years of 
experience and are paid in advance which means they are 
motivated and obligated to provide the best possible legal 
assistance.  
 

If you do not already have an attorney (or even if you do) we 
recommend that you get a membership to Legalshield ; b ecause for 
about a $1/day your Legalshield appointed law firm can give you :  
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�9 Unlimited Advice and Consultation  
�9 Letters and Phone Calls on Your Behalf  
�9 Personal Document Review  
�9 Trial Defense  
�9 Document Preparation  
�9 Standard Will Preparation  
�9 Residential Loan Document Assistance  
�9 Auto Accidents  
�9 Moving Traffic Violations  
�9 Family Matters  
�9 Adoption Representation  
�9 Separation Repr esentation  
�9 Divorce Representation  
�9 IRS Audit Legal Services  
�9 And More!  

 

These are just some of the things that are covered by your 
Legalshield  plan. But one of the best parts of your plan is that you  
get 60 hours of trial representation for any covered claims. For any 
legal issue that is not covered by your Legalshield  Plan  you can get 
a 25% discount on attorney fees.  
 

Legalshield  has been providing affordable legal protection for over 
40 years. Now with over 4 million users, LegalShield not only 
provides legal services in 49 states and 4 Canadian Provinces; but 
also, it provides confi dence and peace of mind for families 
everywhere. For one low monthly fee our members gain access to 
quality law firms without having to worry about high hourly costs. 
Because Legalshield  attorneys are all paid in advance, they provide 
the same level of s ervice for trivial or traumatic legal situations.  
 
With humble beginnings in Ada, Oklahoma, LegalShield has now 
grown to a 170,000 -square -foot corporate office on an 80 -acre 
campus with ov er 650 dedicated employees.  Legalshield  leaders 
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have decades of experience and our goal remains the same, to 
create a world where everyone can access legal protection, and 
everyone can afford it.  Legalshield is  taking legal representation 
and making some revisions �³  in the form of accessible, affordable, 
full service coverage. Finally, you can live life knowing you have a 
law firm in your back pocket who, at the same time, isn't emptying 
it.  
 

Legalsh ield also offers the world -class  identity  theft protection and 
credi t monitoring service because Identity  theft impacts millions of 
people each year. Criminals are using a variety of scams & hacks 
to collect & steal your personal information. Dark web, social and 
identity and credit monitoring are all part of our service. Should 
your identity be stolen, we offer full restoration services as part of 
your membership.  
 

In addition to benefiting from all the membership benefits you will 
get as a Legalshield member, you can also enroll as a Legalshield 
associate so you can s ell Legalshield as a solo associate or lead 
your own team. The flexibility of Legal shield �· sales model means 
however you choose to sell, you define your business opportunity  
with fast cash upfront commissions directed deposited into your 
checking account dai ly, and long -term walk -a-way residual income 
wealth building opportunities that can impact your financial 
wellbeing for generations to come.  
 

Get your  Legalshield  membership right now  and get inst ant access 
to a local attorney who can answer all your legal questions and help 
you with your all your legal needs.  Plus, you can also become a 
LegalShield representative and make money  for helping others get 
affordable legal protection.  Learn more and act ivate your plan at  
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HOW FRAUD ST OPPERS CAN HELP  
 

FRAUD STOPPERS Private 
Members Association (PMA)  is 
dedicated to helping you learn 
how to stop foreclos ure and 
mortgage fraud . We have a 
proven way to help you save 
time and money and increase 
your odds of success in getting 
the legal remedy that the law 
entitles you too and that you 
deserve!  Stop Foreclosure 

Fraud & Mortgage Fraud; and Cancel Secured and U nsecured Debt 
Obligations through Strategic Litigation.  
 

�)�5�$�8�'�� �6�7�2�3�3�(�5�6�� �3�U�L�Y�D�W�H�� �0�H�P�E�H�U�V�� �$�V�V�R�F�L�D�W�L�R�Q�·�V�� �0�R�U�W�J�D�J�H�� �)�U�D�X�G��
Investiga tor can analysis your mortgage loan documents for violations 
of the Uniform Commercial Code (UCC) and other signs of mortgage 
frau d to help you determine if your current mortgage loan situation 
qualifies for one of our Private Members Only foreclosure defe nse and 
mortgage fraud products or services.  
 

Our primary focus is helping our members get clear and marketable 
title to their pro perty by arguing that the actions of the banks have 
made the security provisions of the mortgage/deed of trust 
unenforceable a s a matter of law.  
 

�2�X�U�� �$�V�V�R�F�L�D�W�L�R�Q�� �R�I�� �P�H�P�E�H�U�·�V�� �P�D�L�Q�� �R�E�M�H�F�W�L�Y�H�� �L�V�� �W�R�� �P�D�L�Q�W�D�L�Q�� �D�Q�G��
improve the civil rights, constitutional guarant ees and political 
freedom for every member and citizen of the United States of America.  
We believe that the First Amendment of  the Constitution of the United 
States of America guarantees our members free speech, petition, 
assembly, and the right to gather together for the lawful purpose of 
advising and helping one another in asserting our rights under the 
Federal and State Consti tutions and Statutes.   
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Your FRAUD STOPPERS PMA Membership includes:  
�9 Mortgage Fraud Analysis  & Bloomberg Securitization Search  
�9 A UCC Mortgage Fraud Report (if applicable)   
�9 Potential Cause of Action Consultation  
�9 Federal FDCPA Debt Validation Letters  
�9 Qualified Written Request (QWR) Letter  
�9 Error Resolution and Information Request (ERIR) Letter  
�9 Federal FDCPA lawsuit  
�9 FBI Bank Fraud Packag e  
�9 Tort Letter (to stop a foreclosure sale)  
�9 Federal Truth in Lending Act (TILA) Rescission Letter  
�9 Bankruptcy Package  &  Forms  
�9 How to Win Quiet Title & Foreclosure Defenses Training Videos  
�9 Bonus Reports that include inside r banking secrets  
�9 And access to  Member only  products and services, including:  

o Mortgage Fraud Audits   
o Bloomberg Securitization Audits  
o Mortgage Forensic Audits   
o Robo-Signing Audits  
o Chain of Title Investigations  
o Custom Court Ready Legal Documents & Forms  
o Trail Ready Evidence & Exhibits  
o Expert Witness Affidavits   
o Expert Witness Testimony  
o Pro Se Legal Education & Training  
o Pro Se Paralegal Support  
o Dedicated Attorney Network  
o Professional Mediation Services  
o Private Investor Programs  
o Credit Repair  
o Income Opportunities  
o And more!  
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TURNKEY QUIET TITLE & WRONGFU L 
FORECLOSURE LAWSUIT S 

 

As a mem ber of FRAUD 
STOPPERS PMA we can provide 
you with  a court ready, turnkey, 
quiet title or wrongful 
foreclosure lawsuit and a 
supporting evidence package 
that can save you time and 
money (and increase your odds 
of success) suing the banks for  

mortgage  and fo reclosure  fraud , wrongful foreclsoure, and qu iet title .  
 

What is a quiet title lawsuit?   A quiet title  is a lawsuit brought in a 
court having jurisdiction over property disputes, in order to establish 
a party's title  to real property, or personal property  having a title , of 
against anyone and everyo ne, and thus " quiet " any challenges or 
claims to the title .  
 

If your loan was part of a table funded securitized transaction  then  
you have a broken chain of title, and your property is basically 
�´�X�Q�V�H�F�X�U�H�G�µ�����M�Xst like an unsecured credit card debt.  �$�Q�G���L�I���W�K�D�W�·�V���W�K�H��
case than a quiet title lawsuit is the action for you!   
 

Our quiet title action seeks monetary damages for fraud and clear and 
free title to your home.  
 

The Quiet Title Lawsuit Package:  
�9 Court Ready Complaint (Petition for Damages)  
�9 Bloomberg Securitization Audit  
�9 Application for Temporary Restraining Order  
�9 Lis Pendens  
�9 Signed and Notarized Expert Witness Affidavit  
�9 How to Win Quiet Title Videos  
�9 FRAUD STOPPERS PMA Membership Included  
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The Bloomberg Secu ritization Audit  includes:  
�9 Time Stamped Bloomberg Screenshot[s] verifying the Trust 
Vehicle associated with your specific loan  
�9 Pooling & Servicing Agreement (Trial Ready Material Evidence of 
Securitization)  
�9 Complete Mortgage Fraud and Robo -Signing Chec k 
�9 Credit Default Swap Analysis  
�9 A Full Chain of Title Analysis of all the ASSIGNMENTS & 
TRANSFERS of your mortgage loan contract  
�9 Signed and Notarized EXPERT WITNESS AFFIDAVIT  from one of 
the top experts in the entire country, who is available to provide 
expert witness testimony at trail.  

 

The Court Ready Turnkey Quiet Title Complaint  includes:  
�9 A Full Petition for Damages listing 12 -15 Different Causes of 

Action based on the findings from your securitization audit 
report; including: Fraud in the Inducement; Frau d in the 
Concealment; Declaratory Relief; Emotional Distress; Lack of 
Standing to Foreclose and/or Wrongful Foreclose; Slander of 
Title; Rescission of Mortgage Loan Contract; and Quiet Title.  

�9 An Application for a Temporary Restraining Order  (to STOP A 
SALE �² if one is imminent)  

�9 A Lis Pendens - to Cloud the Marketability of Title.  
 

The How to Win Quiet Title DVDs cover:  
�9 How to Win Quiet Title  
�9 How to Cancel Secured and Unsecured Debts through Strategic 

Litigation  
�9 Achieving Principle Reductions  by Creating Lev erage 
�9 Mortgage Securitization  
�9 Contract Litigation and UCC  
�9 Advanced Foreclosure Techniques  
�9 And MUCH, MUCH, MORE  
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MAKE MONEY HELPING OTHERS  
 

FRAUD STOPPERS PRIVATE MEMBERS 
ASSOCIATION (PMA) has a referral affiliate 
program that can  pay you for helping other 
people fight mortgage and foreclosure fraud 
and  learn how to fight for the legal remedy 
they deserve!  In addition to FRAUD 
STOPPERS�·���U�H�I�H�Ural affiliate program you can 

also earn extra money helping others for : 
 

�9 Get paid r eferring people to a ttorneys   
�9 Get paid promoting the How to Win in Court program  
�9 Get paid referring people for credit repair  
�9 Get paid referring people for FRAUD STOPPERS programs  

 

All  of FRAUD STOPPERS PMA  products and services are 
commissionable  and you can make money helpi ng others by referring 
them to these products and services .  
 

To make money simply  refer  someone to us for help . When  a sale 
is made, you get �S�D�L�G�����,�W�·�V���D�V���H�D�V�\���D�V���W�K�D�W���� 
 

FRAUD STOPPERS PMA is constantly striving to improve our business 
and the services w e offer and promote.  
 

FRAUD STOPPERS  PMA is dedicated to helping the American People  
learn how to stand up and fight for their legal rights, due process, and 
their God given freedoms that are recognized and protected by the 
United States Constitution and the State Constitutions.  
 

The FRAUD STOPPERS Private Members  Association main objecti ve is 
to maintain and improve the civil rights, constitutional guarantees and 
political freedom for every member and citizen of the United States of 
America.  
 



 
 

     Page 64 of 69 

FRAUD STOPPERS, PMA  
Email: Info@FraudStoppers.org   

Website: www.FraudStoppers.org  
 

We believe that the First Amendment of the Constitution of the United 
States of America guarante es our members free speech, petition, 
assembly, and the right to gather together for the lawful purpose of 
advising and helping one another in asserting our rights under t he 
Federal and State Constitutions and Statutes.   
 

The FRAUD STOPPERS PMA declares that we are exercising our right 
�R�I�� �´�I�U�H�H�G�R�P�� �R�I�� �D�V�V�R�F�L�D�W�L�R�Q�µ�� �D�V�� �J�X�D�U�D�Q�W�H�H�G�� �E�\�� �W�K�H�� ��st and 14 th  
Amendments of the U.S. Constitution and equivalent provisions of the 
various State Constitutions.  This means that our association activities 
are restricted to th e private domain only . 
 

Our purpose as members is to educate and assist members in solving 
their legal concerns and problems as a preventative measure or as a 
solution to a present situation or condition through research, 
providing information and educatio n, or directing the member to the 
proper resource s. You can make money with:  

�9 Attorney Referral Program  
�9 Credit Repair Program  
�9 Legal Education Program  
�9 Mortgage Fraud & Fore closure Defense Programs  

 

Potential Income Opportunities : 
�x Credit Repair. 1 sale a day = $27,375 a year  
�x How to Win in Court program. 1 sale a day = $45,000 a year  
�x Legalshield. 1 sale a day could earn you = $65,700 a year  
�x Joint Venture Wrongful Foreclosure Program. 1 sale a day could 

earn you = $250,000 a year or MORE!  
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WINNING LAWSUITS & FREE H OUSES 
 

Wells Fargo Quiet Title, 
Wrongful Foreclosure, 
Punitive Damages Lawsuit. 
Wells Fargo Quiet Title, Wrongful 
Foreclosure, Punitive Damages 
Lawsuit DAVID and CR YSTAL 
HOLM V. Wells Fargo Results in 
$2,959,123.00 in financial damages 
to homeowners and Quite Title to 
their property.  

Based upon the record, the Court finds this sum to be fair and reasonable and supported by the 
evidence adduced at trial. IT IS FURTHER ORDERED ADJUDGED AND DECREED that 
judgment is entered for punitive damages in favor of Plaintiffs David and Crystal Holm, husband 
and wife, and against Defendant Wells Fargo Home Mortgage, Inc. in the amount of TWO 
MILLION, NINE HUNDRED FIFTY-NINE THOUSAND, ONE HUNDRED TWENTY-THREE 
DOLLARS ($2,959,123.00).  

Case No. 08CN-CV00944 
 
JUDGMENT  
NOW, THEREFORE, this matter having been tried before the Court, commencing on the 14th day 
of January, 2015, and, further, the Court having taken this matter under advisement upon its 
submission on the 16th day of January, 20] S, and WHEREAS, Plaintiffs appeared in person and by 
and through counsel, Gregory Leyh, and Defendants appeared by and through counsel, Martin 
Blanchard, Janet McKillip, and Andrew Jones, and WHEREAS, Plaintiffs having dismissed Count 
III, the Court finds on Count II and Count 1 as follows: 
 
GENERAL FINDINGS  
Plaintiffs Crystal G. Holm and David E. Holm were, at all times relevant to this proceeding, husband 
and wife residing in Clinton County, Missouri. Further, Plaintiffs were, until the foreclosure sale at 
issue, owners of real property situate in Clinton County, Missouri, commonly known as 3800 
Timberlake Drive, Holt, Missouri, more particularly described as follows: LOT SIXTEEN (16) IN 
WOODRAIL, A SUBDIVISION IN CLINTON COUNTY, MISSOURI, ACCORDING TO 
THE RECORDED PLAT THEREOF  
 
In 2008�����D���G�L�V�S�X�W�H���D�U�R�V�H���D�V���W�R���3�O�D�L�Q�W�L�I�I�V�¶���G�H�E�W���R�Q���W�K�H���S�U�R�S�H�U�W�\�����7�K�H���S�U�R�S�H�U�W�\���D�O�V�R���V�X�V�W�D�L�Q�H�G���6�X�E�V�W�D�Q�W�L�D�O��
damage from a storm and the application of insurance proceeds was at issue. Plaintiffs had numerous 
communications (both verbal and written) with various Representatives of Defendant Wells Fargo 



 
 

     Page 66 of 69 

FRAUD STOPPERS, PMA  
Email: Info@FraudStoppers.org   

Website: www.FraudStoppers.org  
 

Home Mortgage, Inc. (hereinafter referred to as Wells Fargo), and various representatives of Kozeny 
& McCubbin, L.C. (legal counsel for both Defendants in this proceeding and hereinafter referred to 
as Kozeny & McCubbin). 

Plaintiffs were still seeking to resolve the disputed debt issues when Kozeny and McCubbin, acting, 
as Successor Trustee, and/or as legal counsel for the Successor Trustee, and/or as legal counsel for 
Defendant Wells Fargo, commenced foreclosure proceedings against Plaintiffs relating to the above-
referenced property. Undisputed evidence reveals Plaintiffs family received a dollar amount to stop 
the foreclosure from Kozeny & McCubbin and Defendant Wells Fargo. Plaintiffs procured the 
necessary funds per the agreement. 

Regardless, on August 15, 2008, Kozeny & McCubbin proceeded to foreclosure, selling the property 
to Defendant Federal Horne Loan Mortgage Corporation (hereinafter referred to as Freddie Mac) 
�I�R�U���W�K�H���V�X�P���R�I�����������������������������3�O�D�L�Q�W�L�I�I�V�¶���H�I�I�R�U�W�V���W�R set aside the foreclosure and/or reinstate the Joan 
were in vain. Ultimately, Freddie Mac filed an action in Unlawful Detainer (14CN-CV00501), 
currently pending against Plaintiffs, and Plaintiffs filed the instant lawsuit. The Court will first 
address Pla�L�Q�W�L�I�I�V�¶���F�O�D�L�P���I�R�U���T�X�L�H�W���W�L�W�O�H���U�H�O�L�H�I���V�H�W���I�R�U�W�K���L�Q���&�R�X�Q�W���,�, 

COUNT II  
Uncontroverted evidence at trial establishes Plaintiffs possessed title to the subject property until the 
�G�D�W�H���R�I���W�K�H���I�R�U�H�F�O�R�V�X�U�H���V�D�O�H�����3�U�L�R�U���W�R���W�K�H���V�D�O�H�����-�X�Q�H�����������������������W�K�H���³�)�R�U�H�F�O�R�V�X�U�H���'�H�S�D�U�W�P�H�Q�W�´���R�I���.�R�]�H�Q�\��
�	���0�F�&�X�E�E�L�Q���V�H�Q�W���D���O�H�W�W�H�U���W�R���3�O�D�L�Q�W�L�I�I�V���³�L�Q���U�H�V�S�R�Q�V�H���W�R���\�R�X�U���F�R�U�U�H�V�S�R�Q�G�H�Q�F�H���G�L�V�S�X�W�L�Q�J���W�K�H���Y�D�O�L�G�L�W�\���R�I��
�W�K�H���G�H�E�W�´���R�Q���W�K�H���V�X�E�M�H�F�W���S�U�R�S�H�U�W�\�������,�W���L�V���X�Qclear to the Court whether Kozeny & McCubbin issued 
the letter in their capacity as Successor Trustees, Attorneys for Successor Trustees, Attorneys for 
Wells Fargo, or in some other capacity.) The correspondence indicated they were providing 
Plaintiffs wit�K���³�������$���F�R�S�\���R�I���W�K�H���G�H�H�G���R�I���W�U�X�V�W�����D�Q�G���������$���F�R�S�\���R�I���W�K�H���Q�R�W�H�´���W�R���³�Y�H�U�L�I�\���W�K�H���G�H�E�W���Z�K�L�F�K��
i�V���R�Z�H�G���´�� 
 
�7�K�H���S�U�R�P�L�V�V�R�U�\���Q�R�W�H�����L�Q�F�O�X�G�H�G���L�Q���3�O�D�L�Q�W�L�I�I�V�¶���(�[�K�L�E�L�W�����������Z�D�V���D���S�U�R�P�L�V�H���W�R���S�D�\���W�K�H���R�U�L�J�L�Q�D�O���O�H�Q�G�H�U����
Commercial Federal Mortgage Corp., and contained no endorsements, either in blank or to a specific 
party. The undisputed facts are neither Wells Fargo nor Freddie Mac had the right to enforce the 
note rendering the foreclosure sale void. In Williams v. Kimes, 996 S.W. 2nd 43, 4S (Mo. 1999), 
the Missouri Su�S�U�H�P�H���&�R�X�U�W���L�Q�G�L�F�D�W�H�G���³�Q�R���W�L�W�O�H���L�V���F�R�Q�Y�H�\�H�G���W�K�U�R�X�J�K���W�K�H���V�D�O�H�´���Z�K�H�Q���D���S�D�U�W�\���Z�K�R���O�D�F�N�V��
a right to enforce the note proceeds with foreclosure sale. Based upon the evidence, the Court finds 
neither Wells Fargo nor Freddie Mac had the right to enforce the unendorsed note incorrectly 
�G�H�V�F�U�L�E�H�G���E�\���.�R�]�H�Q�\���	���0�F�&�X�E�E�L�Q���D�V���H�Y�L�G�H�Q�F�H���W�R���³�Y�H�U�L�I�\���W�K�H���G�H�E�W���Z�K�L�F�K���L�V���R�Z�H�G���´��This Court finds 
Freddie Mac did not obtain title to the instant property through the foreclosure sale and title 
to the instant property should be quieted in the name of Plaintiffs. 
 

COUNT I  
In Count II Plaintiffs seek both compensatory and punitive damages for wrongful foreclosure of 
their property by Defendant Wells Fargo. Based upon the facts presented at trial, including, but not 
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limited to, the facts set forth herein, the Court finds the foreclosure sale of the subject property on 
August 15, 2008, was wrongful. 
 
Compensatory Damages 
The uncontroverted evidence is that on August 15, 2008, Freddie Mac paid $141,762.30 to purchase 
�3�O�D�L�Q�W�L�I�I�V�¶���S�U�R�S�H�U�W�\�����'�X�H���Wo the actions of Defendant Wells Fargo, Plaintiffs have spent the last six 
and one-half years having in limbo. This Court is acutely aware of a pending unlawful detainer suit 
against David and Crystal Holm (Clinton County Case No, 14CNCVOOSO 1). An unlawful detainer 
case was initially filed ~y Freddie Mac against David and Crystal Holm on September 8, 2008, less 
than one month following the foreclosure sale (Clinton County Case No. 08CN-CV00729). Mr. and 
Mrs. Holm have been under the threat of eviction for well over six years. Upkeep and maintenance 
are constants when it comes to property.  
 
It would be ludicrous to spend large sums of money to maintain a home titled to Freddie Mac and to 
which Plaintiffs might never regain title. Plaintiff David Holm testified that the current value of the 
�S�U�R�S�H�U�W�\�� �L�V�� ������������������ �0�U���� �+�R�O�P�¶�V�� �W�H�V�W�L�P�R�Q�\�� �Z�D�V�� �X�Q�F�R�Q�W�U�R�Y�H�U�W�H�G���� �7�K�H�� �G�L�I�I�H�U�H�Q�F�H�� �L�Q�� �Y�D�O�X�H�� �L�V��
$89,762.30, which constitutes reasonable lost value to Plaintiffs· property. In addition, Plaintiffs 
testified they made repairs in the amount of $6,150 to the property to prevent even greater 
deterioration or diminution in value. 
 
Mr. Holm made the repairs himself and paid for the 11ecessary materials. The cost of past home 
repairs to prevent additiona1 loss of the value of his home was $6,150. Exhibit 40 was received as 
additional evidence of the cost of past home repairs. Crystal Holm testified to her role in preparing 
Exhibit 40 and to the accuracy of the costs identified. 

The Court finds Plaintiffs sustained actual damages as set forth herein above in the amount of 
NINETY-FIVE THOUSAND NINE HUNDRED TWELVE DOLLARS AND THIRTY CENTS 
($95,912.30). 

The evidence further established Plaintiffs suffered considerable emotional distress and mental and 
physical anxiety attributable to, or as a dir�H�F�W���U�H�V�X�O�W���R�I�����'�H�I�H�Q�G�D�Q�W���:�H�O�O�V���)�D�U�J�R�¶�V���D�F�W�L�R�Q�V�����3�O�D�L�Q�W�L�I�I��
David Holm suffered panic attacks, heart problems requiring a heart monitor, high blood pressure, 
and daily anxiety due to the circumstances relating to the wrongful foreclosure. Plaintiff Crystal 
H�R�O�P���W�H�V�W�L�I�L�H�G���U�H�J�D�U�G�L�Q�J���K�H�U���³�I�H�D�U�´���R�I���O�R�V�L�Q�J���K�H�U���I�D�P�L�O�\�¶�V�����K�R�P�H�����D�Q�G���W�K�H���L�P�S�D�F�W���R�I���V�X�F�K���D���O�R�V�V���R�Q��
her 12-year-old daughter, Liberty, and family. Mrs., Holm recounted her loss of optimism regarding 
a property that she hoped would be populated by horses and other animals. Both Plaintiffs testified 
�D�E�R�X�W���W�K�H���V�X�E�V�W�D�Q�W�L�D�O���V�W�U�H�V�V���R�Q���W�K�H�L�U���P�D�U�U�L�D�J�H���U�H�V�X�O�W�L�Q�J���I�U�R�P���W�K�H���'�H�I�H�Q�G�D�Q�W�V�¶���S�U�H�G�D�W�R�U�\���D�Q�G���H�[�W�U�H�P�H��
and outrageous conduct. 

Based upon the uncontroverted facts presented at trial, and including, but not limited to, the facts set 
forth herein above, the Court finds Plaintiffs are entitled to damages for emotional distress against 
Defendant Wells Fargo Home Mortgage, Inc. in the amount of TWO HUNDRED THOUSAND 
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DOLLARS ($200, 000, 00), Based upon the record, the Court finds this sum to be fair and reasonable 
and Supported by the evidence adduced at trial. 

Punitive Damages 
The evidence established that Wells Fargo intentionally promised a reinstatement to Plaintiffs and 
told David Holm that no foreclosure sale would take place if he accepted the reinstatement. MI. 
Holm immediately accepted the offer, but Wells Fargo deliberately ignored the reinstatement deal 
and, in an egregious and de�F�H�L�W�I�X�O���P�D�Q�Q�H�U�����L�Q�W�H�Q�W�L�R�Q�D�O�O�\�� �I�R�U�H�F�O�R�V�H�G���R�Q���'�D�Y�L�G���D�Q�G���&�U�\�V�W�D�O���+�R�O�P�¶�V��
family home. Through its agent Kozeny & McCubbin, Wells Fargo received a facsimile copy of 
�3�O�D�L�Q�W�L�I�I�V�¶���U�H�L�Q�V�W�D�W�H�P�H�Q�W���F�K�H�F�N���Rn the date of the foreclosure sale. Kozeny & McCubbin received the 
physical reinstatement check on August 16, 2008. 
 
Plaintiffs fully and completely complied with the instructions provided by Wells Fargo and Kozeny 
& McCubbin regarding payment of the reins�W�D�W�H�P�H�Q�W�� �F�K�H�F�N���� �'�H�I�H�Q�G�D�Q�W�� �)�U�H�G�G�L�H�� �0�D�F�¶�V��
representative, Dean Meyer, testified that there is nothing in the Freddie Mac servicing guide stating 
that a reinstatement check must be received before the foreclosure sale. This is particularly true when 
the servicer and trustee make explicit promises to a borrower that they will not foreclose. 
Notwithstanding these promises, contracts, and commitments to Plaintiffs, Wells Fargo refused to 
stop the foreclosure. Further, Wells Fargo refused to cash the reinstatement check and reinstate 
�3�O�D�L�Q�W�L�I�I�V�¶���O�R�D�Q�����7�K�H���&�R�X�U�W���I�L�Q�G�V���'�H�I�H�Q�G�D�Q�W���:�H�O�O�V���)�D�U�J�R�¶�V���D�W�W�L�W�X�G�H���W�R�Z�D�U�G���3�O�D�L�Q�W�L�I�I�V���X�Q�I�D�W�K�R�P�D�E�O�H����
The incredible effort made by Plaintiffs to keep the property they so clearly love should have been 
commended, not condemned. Wells Farg�R�¶�V���G�H�F�L�V�L�R�Q�V���W�R���U�H�Q�H�J�H���R�Q���L�W�V���S�U�R�P�L�V�H�V���D�Q�G���F�R�Q�W�U�D�F�W�����D�Q�G���W�R��
deceive Plaintiffs with the pledge to cancel the foreclosure sale, were outrageous and reprehensible.  
 
The Court finds Defendant Wells Fargo was deceitful in its dealings with David and Crystal 
Ho�O�P�����'�H�I�H�Q�G�D�Q�W���:�H�O�O�V���)�D�U�J�R�¶�V���G�H�F�H�S�W�L�Y�H���D�Q�G���L�Q�W�H�Q�W�L�R�Q�D�O���F�R�Q�G�X�F�W���Gisplayed a complete and 
total disregard for the rights of David and Crystal Holm. Dean Meyer testified Freddie Mac 
considered reinstatement of the Holm note to be the most desirable of all possible outcomes. Freddie 
�0�D�F�¶�V�� �V�H�U�Y�L�F�L�Q�J�� �J�X�L�G�H�� �F�K�D�P�S�L�R�Q�V��reinstatement and requires that servicers comply with its 
guidelines. Freddie Mac demands 111 �D�W�� �L�W�V�� �V�H�U�Y�L�F�H�U�V�� �P�X�V�W�� �J�R�� �³�W�K�H�� �H�[�W�U�D�� �P�L�O�H�´�� �W�R�� �R�E�W�D�L�Q�� �D��
reinstatement whenever possible. Defendant Wells Fargo could easily have kept its word and 
reinstated the loan. Instead, Wells Fargo and its agents expended immeasurable, if not 
incomprehensible, time and effort to avert reinstatement.  
 
�7�K�H���U�H�V�X�O�W���R�I���:�H�O�O�V���)�D�U�J�R�¶�V���H�J�U�H�J�L�R�X�V���F�R�Q�G�X�F�W���Z�D�V���W�R���L�P�S�R�V�H���D�S�S�U�R�[�L�P�D�W�H�O�\��six and one-half 
years of uncertainty, lost optimism, emotional �G�L�V�W�U�H�V�V�����D�Q�G���S�D�U�D�O�\�V�L�V���R�Q���3�O�D�L�Q�W�L�I�I�V�¶���I�D�P�L�O�\�� The 
�H�Y�L�G�H�Q�F�H���H�V�W�D�E�O�L�V�K�H�G���W�K�D�W���:�H�O�O�V���)�D�U�J�R�¶�V���L�Q�W�H�Q�W�L�R�Q�D�O���F�K�R�L�F�H���W�R���I�R�U�H�F�O�R�V�H���D�U�R�V�H���I�U�R�P���L�W�V���R�Z�Q���I�L�Q�D�Q�F�L�D�O��
incentives. Dr, Kurt Krueger testified that Wells Fargo had financial incentives to seek 
reimbursement of its fees at a foreclosure sale. This economic motivation collided with the well-
being of David and Crystal Holm and was clearly contrary to the interests of Freddie Mac. 
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In other words, in this case, a powerful financial company exerted its will over a financially 
distressed family in Clinton County, Missouri. The result is predictable. Plaintiffs were severely 
damaged; Wells Fargo took its money and moved on, with complete disregard to the human damage 
left in its wake, Defendant Wells Fargo is an experienced servicer of home loans. Wells Fargo knew 
that its decision to foreclose after reinstatement was accepted would inflict a devastating injury on 
�W�K�H���+�R�O�P���I�D�P�L�O�\�����:�H�O�O�V���)�D�U�J�R�¶�V���D�F�W�L�R�Q�V���Z�H�U�H, knowing, intentional, and injurious. 

Defendant Wells Fargo operated from a position of superiority provided by its enormous wealth. 
�:�H�O�O�V���)�D�U�J�R�¶�V���G�H�F�L�V�L�R�Q���W�R�R�N���D�G�Y�D�Q�W�D�J�H���R�I���D�Q���R�E�Y�L�R�X�V�O�\���I�L�Q�D�Q�F�L�D�O�O�\���Y�X�O�Q�H�U�D�E�O�H���I�D�P�L�O�\�����D�Q�G���W�K�H�U�H���L�V��
no evidence of remorse for the harm caused to David and Crystal Holm. In fact, the Court recalls 
�W�K�H���O�D�F�N���R�I���U�H�P�R�U�V�H���D�Q�G���K�X�P�D�Q�L�W�\���L�O�O�X�V�W�U�D�W�H�G���E�\���:�H�O�O�V���)�D�U�J�R�¶�V���F�R�U�S�R�U�D�W�H���U�H�S�U�H�V�H�Q�W�D�W�L�Y�H���Z�K�R���W�H�V�W�L�I�L�H�G����
�³�,�¶�P���Q�R�W���K�H�U�H���D�V���D���K�X�P�D�Q���E�H�L�Q�J�����,�¶�P���K�H�U�H���D�V���D���U�H�S�U�H�V�H�Q�W�D�W�L�Y�H���R�I���:�H�O�O�V���)�D�U�J�R���´ 

Based upon the facts presented at trial, and including, but not limited to, the facts set forth 
herein above, the Court finds Plaintiffs are entitled to punitive damages against Defendant 
Wells Fargo Home Mortgage, Inc., in the amount of TWO MILLION NINE HUND RED 
FIFTY - NINE THOUSAND ONE HUNDRED TWENTY· THREE DOLLARS 
($2,959,123.00). 

Based upon the record, the Court finds this sum to be fair and reasonable and supported by clear and 
convincing evidence adduced at trial. IT IS THEREFORE ORDERED ADJUDGED AND 
DECREED that judgment is entered for damages in favor of Plaintiffs David and Crystal Holm, 
husband and wife, and against Defendant Wells Fargo Home Mortgage, Inc., in the amount of TWO 
HUNDRED NINETY, FIVE THOUSAND NINE HUNDRED TWELVE DOLLARS AND 
THIRTY CENTS ($295,912.30).  

IT IS FURTHER ORDERED ADJUDGED AND DECREED  that judgment is entered in favor 
of Plaintiffs David and Crystal Holm, husband and wife, and against Defendant Federal Home 
Mortgage Corporation (Freddie Mac) on the claim for quiet title relief. Title to the property is 
quieted in the name of Plaintiffs David and Crystal Holm, husband and wife, who are hereby vested 
with fee simple title in and to the property commonly known as 3800 Timberlake Dr., Holt, Missouri 
64048. 
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C o m m e n t   
 

In Defense of ÒFree HousesÓ 

Eight years after the start of AmericaÕs housing crisis, state courts are 
increasingly confronting an unanticipated consequence: what happens when a 
bank brings a foreclosure suit and loses? Well-established legal principles seem 
to provide a clear answer: the homeowner keeps her house, and res judicata 
bars any future suit to foreclose on the home. Yet state courts around the 
country resist this outcome.  

Banks have lost many foreclosure cases for two reasons, both resulting 
from recent changes in the mortgage market. First, securitization has created 
widespread errors in mortgage notesÕ chains of assignment, making it difficult 
for banks to prove that they in fact own any particular mortgage. Second, 
securitization contracts incentivize banks to use Òforeclosure millÓ law firms to 
keep up with the flood of defaults, despite the fact that these firms are unable 
and sometimes unwilling to detect and rectify basic legal errors. 

When addressing faulty foreclosures, courts are afraid to bar future 
attempts to forecloseÑ that is, afraid of giving borrowers Òfree houses.Ó While 
courts rarely explain the reasoning behind this aversion, it seems to arise from 
a reflexive belief that such an outcome would be unjust.1 Courts are therefore 

 

1. See, e.g., Washington v. Specialized Loan Servicing, LLC (In re Washington), No. 14-14573-
TBA, 2014 WL 5714586, at *1 (Bankr. D.N.J. Nov. 5, 2014) (ÒÔNo one gets a free house.Õ This 
Court and others have uttered that admonition since the early days of the mortgage crisis, 
where homeowners have sought relief under a myriad of state and federal consumer 
protection statutes and the Bankruptcy Code. Yet, with a proper measure of disquiet and 
chagrin, the Court now must retreat from this position, as Gordon A. Washington (Òthe 
DebtorÓ) has presented a convincing argument for entitlement to such relief. So,  
with figurative hand holding the nose, the Court, for the reasons set forth below,  
will grant DebtorÕs motion for summary judgment.Ó), revÕd, No. 2:14-cv-8063 
-SDW, 2015 WL 4757924 (D.N.J. Aug. 12, 2015); Singleton v. Greymar Assocs., 882 So. 2d 
1004, 1007-08 (Fla. 2004) (ÒIf res judicata prevented a mortgagee from acting on a 
subsequent default even after an earlier claimed default could not be established, the 
mortgagor would have no incentive to make future timely payments on the note. The 
adjudication of the earlier default would essentially insulate her from future foreclosure 
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quick to sidestep well-established principles of res judicata in favor of ad hoc 
measures meant to protect banks against the specter of Òfree houses.Ó  

This Comment argues that this approach is misguided; courts should issue 
final judgments in favor of homeowners in cases where banks fail to prove the 
elements required for foreclosure. Furthermore, these judgments should have 
res judicata effectÑ thus giving homeowners Òfree houses.Ó This approach has 
several benefits: it is consistent with longstanding res judicata principles  
in other forms of civil litigation, it provides a necessary market-correcting 
incentive to promote greater responsibility among foreclosure litigators, and it 
alleviates the tremendous costs of successive foreclosure proceedings.  

This Comment proceeds as follows. Part I explains basic foreclosure and 
mortgage-acceleration law. Part II describes how systemic banking behaviors 
and market forces have resulted in banks increasingly losing foreclosure suits 
after the 2008 financial crisis. Part III then describes how state courts have 
struggled to develop their jurisprudence on Òfree houses,Ó often ignoring these 
significant market problems. Finally, Part IV contends that the application of 
res judicata in foreclosure litigation is essential for two reasons: (1) it would 
uniformly apply civil rules of finality to foreclosure cases, and (2) it would have 
a much-needed positive behavioral effect on a mortgage-foreclosure market 
run amok.  

i .  the foreclosure law  backdrop  

Foreclosures begin with a mortgage noteÕs Òacceleration clause.Ó Under a 
mortgage note, the homeowner is required to make a certain payment every 
month for a fixed period.2 In judicial-foreclosure states, if the homeowner 
defaults on at least one payment for a specified amount of time,3 the bank has a 
choice: it can bring suit to recover just the missed payments,4 or it can exercise 
 

actions on the noteÑ merely because she prevailed in the first action. Clearly, justice would 
not be served if the mortgagee was barred from challenging the subsequent default payment 
solely because he failed to prove the earlier alleged default.Ó). 

2. The standard home mortgage is thirty years. See Annamaria Andriotis, Picking the  
Right Mortgage, WALL ST. J. (July 4, 2014), http://www.wsj.com/articles/picking-the-right 
-mortgage-1404487636 [http://perma.cc/T9B5-KCL4]. 

3. This time period may be specified in the note itself or it may be fixed by statute. See, e.g., 
CAL. CIV. CODE ¤ 2924c (West 2011) (requiring a minimum of ninety days between notice of 
default and sale date and providing for a right to cure until five days before the sale date); 
IOWA CODE ¤ 654.2D (2015) (providing for a thirty-day right to cure); ME. REV. STAT. ANN. 
tit. 14, ¤ 6111 (2015) (providing for a thirty-five-day right to cure); MASS. GEN. LAWS ch. 244, 
¤ 35A(b) (2015) (providing for a right to cure of at least ninety days). 

4. This is the lenderÕs only remedy in contracts without acceleration clauses. See RESTATEMENT 

(THIRD) OF PROP. (M ORTGS.) ¤ 8.1 cmt. a (AM. LAW. INST. 1997) (Ò[In t]he absence of an 
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the acceleration clause5 in the note and bring the entire remaining loan balance 
due.6 Under the mortgage contract, only acceleration allows the bank to 
foreclose on the mortgage.7  

In a foreclosure suit, the bank must generally prove the following: (1) the 
homeowner has signed both the note (the underlying loan) and the mortgage 
assigning the house as collateral for that note; (2) the bank owns the note and 
mortgage; (3) the homeowner still owes a debt to the bank; (4) the 
homeowner is behind on that debt; and (5) the bank has accelerated that 
remaining debt in accordance with the terms of the note itself.8 When a bank 
fails to prove these elements, a judge is legally required to rule in favor of the 
homeowner.  

Recently, courts have been inundated with suits where homeowners 
question the bankÕs ability to prove the second element. Litigation over Òproof-
of-ownershipÓ issues in foreclosures is a growing nationwide problem; 
sampling suggests a ten-fold increase between the periods immediately 
preceding and following the 2007 collapse of the housing market.9 Cases 

 

acceleration provision . . . the mortgagee must either foreclose for each installment as it 
comes due or wait until the amortization period expires to foreclose for the full accrued 
obligation.Ó). 

5. Acceleration clauses are routine in mortgage notes. Id. (ÒVirtually all mortgages today 
contain acceleration clauses.Ó). 

6. This option only exists where the acceleration clause is discretionary. In some rare cases, the 
note is automatically accelerated once the borrower defaults. Id. (ÒWhile [the] ÔoptionÕ type 
[acceleration] provision is almost universally used, on rare occasion mortgage documents 
may contain language that makes acceleration automatic on mortgagor default or on the 
basis of a specific event . . . .Ó). 

7. Foreclosure can be either judicial or nonjudicial; judicial foreclosures require a successful 
suit prior to sale, whereas lenders may only go to court in a nonjudicial foreclosure to 
enforce an eviction after sale. See id. ¤ 8.2 cmt. a. 

8. See, e.g., GMAC Mortg., LLC v. Ford, 73 A.3d 742, 751 (Conn. App. Ct. 2013) (setting out 
what Connecticut law requires in a prima facie case for foreclosure); Chase Home Fin. LLC 
v. Higgins, 2009 ME 136, ¦ 11, 985 A.2d 508, 510-11 (setting out what Maine law requires in 
a prima facie case for foreclosure). 

9. A search on March 5, 2015 of the Lexis State & Federal Cases database for Ò(foreclosure w/s 
standing) AND (mortgage or Ôdeed of trustÕ or Ôtrust deedÕ)Ó yielded 5,149 cases between 
January 1, 2007 and December 31, 2014. The corresponding number between January 1, 
2000 and December 31, 2007 was 522. On Westlaw, the search produced 3,913 results for the 
2007-2014 period, and 306 results for 2000-2007. For the results of an identical search 
performed in November 2013, see Adam J. Levitin, The Paper Chase: Securitization, 
Foreclosure, and the Uncertainty of Mortgage Title, 63 DUKE L.J. 637, 642 n.18 (2013). See, e.g., 
In re Foreclosure Cases, No. 07-CV-2532, 2007 WL 3232430, at *2-3 (N.D. Ohio Oct. 31, 
2007); Bank of Am., N.A. v. Greenleaf, 2014 ME 89, 96 A.3d 700; U.S. Bank NatÕl AssÕn v. 
Ibanez, 941 N.E.2d 40, 55 (Mass. 2011); Argent Mortg. Co. v. Maitland, 958 N.Y.S.2d 306 
(Sup. Ct. 2010).  
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addressing this kind of Òfailed foreclosureÓ have reached state supreme and 
appellate courts, includingÑ recentlyÑ the Maine Supreme Court.10 In certain 
states, including Florida,11 New Jersey,12 and New York,13 courts have also been 
confronted with cases where, after accelerating the note and initiating a 
foreclosure proceeding, the bank abandons the proceeding and the statute of 
limitations on the accelerated debt expires, calling the third element into 
question.14  

This massive increase in cases where banksÕ prima facie case is challenged 
or outright fails is not the product of novel foreclosure law or changes in its 
application. Rather, we argue, it is due to fundamental changes in how banks 
handle mortgagesÑ the same changes that facilitated the financial crisis of 
2008Ñ and banksÕ unwillingness to invest in sufficient legal services to adapt to 
these underlying structural changes when pursuing foreclosures. 

i i .  why homeowners win their  foreclosure cases: 
secur i t izat ion and i ts market fa i lures  

To successfully bring a foreclosure suit a bank must produce very little 
evidence. Why has this proven so difficult? The answer lies with banksÕ own 
practices. In the last twenty years, banks have significantly altered how they 
profit from mortgages; however, they failed to adequately adapt their record 
keeping and customer-service practices. 

In the 1990s, banks began to convert long-term mortgages, familiar to 
most Americans, into short-term financial commodities, a process called 
securitization. Rather than keep mortgages on the books, mortgagees (banks) 
sought to sell the mortgages immediately to financial entities that would 

 

10. See Bank of Am., 96 A.3d at 700; see also, e.g., Lizio v. McCullom, 36 So. 3d 927, 928 (Fla. 
Dist. Ct. App. 2010). 

11. U.S. Bank NatÕl AssÕn v. Bartram, 140 So. 3d 1007, 1008-09 (Fla. Dist. Ct. App.), review 
granted, 160 So. 3d 892 (Fla. 2014). 

12. See, e.g., Washington v. Specialized Loan Servicing, LLC  (In re Washington), No. 14-14573-
TBA, 2014 WL 5714586, at *1 (Bankr. D.N.J. Nov. 5, 2014), revÕd, No. 2:14-cv-8063 
-SDW, 2015 WL 4757924 (D.N.J. Aug. 12, 2015). 

13. Argent Mortg. Co., 958 N.Y.S.2d 306. 

14. See, e.g., Bartram, 140 So. 3d at 1008; In re Washington, 2014 WL 5714586, at *1; see  
also Michael Corkery, Foreclosure to Home Free, as 5-Year Clock Expires, N.Y. TIMES  
(Mar. 29, 2015), http://www.nytimes.com/2015/03/30/business/foreclosure-to-home-free-as 
-5-year-clock-expires.html [http://perma.cc/LXD5-TM5J] (Ò[I]n a growing number of 
foreclosure cases filed when home prices collapsed during the financial crisis, lenders may 
never be able to seize the homes because the state statutes of limitations have been 
exceeded.Ó). 
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transform thousands of individual mortgages into securitiesÑ financial 
instruments that entitled the bearer to homeownersÕ mortgage payments and 
that could be arbitrarily restructured or resold.15 After securitization, although a 
homeowner would continue to make mortgage payments to the originating 
bank, that bank ceased to have a financial interest in receiving these payments. 
Instead, a variety of investors owned an interest in the pool of mortgage 
payments of which the homeownerÕs is a part.16 

Securitization gave rise to widespread errors in the documentation of 
mortgage ownership. To allow a variety of investors to own portions of a 
mortgage pool, originating banks entered into pooling and servicing 
agreements, which authorized ÒservicersÓÑ sometimes large commercial banks, 
but often companies who were primarily or exclusively engaged in servicingÑ
to act as the diffuse investorsÕ agents in receiving payments from and pursuing 
foreclosures against homeowners. Because actual ownership of the mortgage 
note became independent of servicing and the relationship with the mortgagor, 
a loan, or the right to receive part of the payments on that loan, might be sold 
several times while the homeowner still interacted with the same servicer. 
Conversely, the servicer might change while the loan remained part of the same 
investment pool. Throughout this reshuffling of title ownership and servicing, 
banks frequently made errors in how they documented and recorded their 
ownership of mortgages.17  

Common mortgage fee structures set up in pooling and servicing 
agreements also disincentivized servicers and their attorneys from devoting 
adequate resources to foreclosures. Each servicing agreement paid servicers a 
flat annual fee of around 0.25% of the loanÕs total value (for example, $500 per 
year on a $200,000 loan), but the cost of pursuing a single foreclosure cost 
servicers around $2,500.18 When foreclosures began climbing precipitously in 
2007,19 servicers were unprepared to handle the sudden increase in volume and 
 

15. Eamonn K. Moran, Wall Street Meets Main Street: Understanding the Financial Crisis, 13 N.C. 
BANKING INST. 5, 32-33 (2009).  

16. An excellent explanation of the process by which securitization took place, and of its role in 
the initial financial crisis of 2007, can be found in the podcast This American Life: The Giant 
Pool of Money, CHI . PUB. MEDIA (May 9, 2008), http://www.thisamericanlife.org 
/radio-archives/episode/355/the-giant-pool-of-money [http://perma.cc/H37H-YHN4]. 

17. See, e.g., Molly Rose Goodman, The Buck Stops Here: Toxic Titles and Title Insurance, 42 REAL 

EST. L.J. 5, 30-32 (2013).  

18. Eric Dash & Nelson D. Schwartz, Bankers Ignored Signs of Trouble on Foreclosures, N.Y. TIMES 

(Oct. 13, 2010), http://www.nytimes.com/2010/10/14/business/14mortgage.html [http://  
perma.cc/B4K4-BFE3].  

19. FED. HOUS. FIN. AGENCY OFFICE OF INSPECTOR GEN., FHFAÕS OVERSIGHT OF FANNIE MAEÕS 

DEFAULT-RELATED LEGAL SERVICES 11 (2011), http://www.fhfaoig.gov/Content/Files/AUD 
-2011-004.pdf [http://perma.cc/776K-RWRE] (ÒBetween 2007 and 2010, the volume of 
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had no incentives to devote additional resources to prove their banksÕ 
ownership over each mortgage.20 To demonstrate ownership without 
expending more resources than pooling and servicing agreements allotted, 
bank employees signed hundreds of thousands of affidavits asserting that they 
had seen and could attest to the contents of original documents demonstrating 
ownership of the underlying mortgage. Although such affidavits were a legally 
acceptable means of demonstrating such ownership, a significant number of 
them were actually fraudulent.21  

Similarly, servicersÕ attorneys also relied on sloppy paperworkÑ and,  
at times, on fraudulent and unethical practices in foreclosure proceedings.  
For example, one New Jersey foreclosure law firm operated without any 
method of contacting its mortgage-servicer clients. Instead, the firm received 
all work orders through a one-way computer system, along with a requested 
timeline and documents the servicer had determined were necessary.22 This 
underresourcing and the resulting ethical transgressions have affected 
hundreds of thousands of foreclosures.23 
 

Fannie Mae foreclosures increased to historic levels . . . . Fannie Mae foreclosed on 262,078 
properties in 2010, an 80% increase from 2009 and a 433% increase from 2007.Ó). 

20. See Ariana Eunjung Cha & Brady Dennis, Under Piles of Paperwork, A Foreclosure System in 
Chaos, WASH. POST (Sept. 23, 2010), http://www.washingtonpost.com/wp-dyn/content 
/article/2010/09/22/AR2010092206146.html [http://perma.cc/QB59-PWHF] (noting that 
Òas millions of Americans are being pushed out of the homes they can no longer afford, the 
foreclosure process is producing far more paperwork than anyone can read and making it 
vulnerable to fraudÓ). 

21. See Fed. NatÕl Mortg. AssÕn v. Bradbury, 2011 ME 120, ¦¦ 2 -7, 32 A.3d 1014, 1015-16. 

22. In re Taylor, 407 B.R. 618, 623 (Bankr. E.D. Pa. 2009), affÕd, 655 F.3d 274 (3d Cir. 2011). 

23. For example, in 2012, New York Attorney General Eric Schneiderman announced a  
four-million-dollar settlement with the Steven J. Baum law firm and Pillar Processing, who 
had filed more than a hundred thousand foreclosure cases between 2007 and 2010. See Press 
Release, N.Y. State Office of the AttÕy Gen., A.G. Schneiderman Announces $4 Million 
Settlement with New York Foreclosure Law Firm Steven J. Baum P.C. and Pillar  
Processing LLC (Mar. 22, 2012), http://www.ag.ny.gov/press-release/ag-schneiderman 
-announces-4-million-settlement-new-york-foreclosure-law-firm-steven-j [http://perma.cc 
/Q8ZA-QYSA]. Similarly, the Federal Housing Finance Agency (FHFA) issued a 2011 report 
that faulted Fannie Mae for its reliance on Òforeclosure millsÓ and failure to intervene in the 
face of mounting evidence of attorney abuses, and described additional examples of firms 
perpetrating abuses in their efforts to do large volumes of foreclosures on the cheap. See 
FED. HOUS. FIN. AGENCY OFFICE OF INSPECTOR GEN., supra note 19, at 14. The FHFA report 
described cases where courts levied Òsignificant financial sanctions against the abusive firms 
andÑ in some casesÑ their clients, which included Fannie Mae.Ó Id. These included a 2006 
New Jersey bankruptcy where the judge issued a $125,000 sanction against a mill that had 
Òfiled 250 motions seeking permission to seize homes using pre-signed certifications of 
default executed by an employee who had not worked at the firm for more than a year.Ó Id. 
(citing Gretchen Morgenson & Jonathan D. Glater, Foreclosure Machine Thrives on Woes, 
N.Y. TIMES (Mar. 30, 2008), http://www.nytimes.com/2008/03 
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The result of securitization contractsÕ underresourcing of mortgage 
servicers and their attorneys has been a Òfactory-line approach to litigation,Ó 
rife with abuses.24 In many individual cases, these litigation strategies have 
been unsuccessful. Homeowners, their attorneys, and sometimes judges have 
successfully prevented foreclosure by demonstrating the falsity of an affidavit 
or simply by forcing the mortgagee to produce actual documentation that it 
owned the mortgage.25 As an increasing number of foreclosure suits are lost on 
the merits for lack of documentation, or for failure to prosecute within the 
statute of limitations, courts face a new problem: what happens next? 

i i i .  the courtroom solut ion: anything but Òfree housesÓ  

In many states, longstanding principles of res judicata, when taken with the 
state lawÕs treatment of acceleration clauses, require courts to grant 
homeowners Òfree housesÓ when banks lose their foreclosure cases. But many 
courts have declined to give these cases preclusive effect. 

Whether servicers lose because they fail to prove ownership or because 
their lawyers simply stop litigating, the first choice courts face is whether to 
dismiss the case with prejudice. Typically, once parties have a full and fair 
opportunity to present their cases, failure to prove oneÕs case results in 

 

/30/business/30mills.html [http://perma.cc/7N4G-QJ67]). In 2010, a judge sanctioned an 
Orlando law firm employed by Fannie Mae, imposing a fine of $33,500 for filing sixty-seven 
faulty motions to remove borrowers from their homes. Id. A Texas bankruptcy judge found 
problems in all eight of the foreclosure cases carried out by a mill it reviewed, including the 
use of Òinaccurate information about defaults [and] fail[ure] to attach proper 
documentation when it moved to seize borrowersÕ homes.Ó Id. The judge imposed seventy-
five thousand dollars in sanctions. Id.  

24. Morgenson & Glater, supra note 23. 

25. See, e.g., In re Foreclosure Cases, No. 07CV2532, 2007 WL 3232430, at *2-3 (N.D. Ohio Oct. 
31, 2007) (finding mortgagee documentation inadequate and asserting the federal courtÕs 
authority to rule in the case); U.S. Bank NatÕl AssÕn v. Ibanez, 941 N.E.2d 40, 55 (Mass. 
2011) (holding that ownership of the note without title was an insufficient basis to foreclose, 
that this result was simply an application of the current law, and that Ò[a]ll that has changed 
is the plaintiffsÕ apparent failure to abide by those principles and requirements in the rush to 
sell mortgage-backed securitiesÓ). Judge Schack, a trial judge sitting in the New York 
Supreme Court for Kings County, has repeatedly sanctioned law firms for bringing 
improper foreclosure suits when he has independently discovered the inadequacy of the 
plaintiffsÕ evidence as to defendantsÕ indebtedness or plaintiffsÕ ownership of the note. See, 
e.g., Argent Mortg. Co. v. Maitland, 958 N.Y.S.2d 306 (Sup. Ct. 2010); Wells Fargo Bank v. 
Hunte, 910 N.Y.S.2d 409 (Sup. Ct. 2010); NetBank v. Vaughn, 841 N.Y.S.2d 827 (Sup. Ct. 
2007). 
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dismissal with prejudice.26 In addition, dismissal with prejudice can be used as 
a sanction. Judges in foreclosure cases have issued dismissals with prejudice 
due to a lenderÕs failure to appear at case-management conferences27 or 
mediation,28 lack of prosecution,29 or a lenderÕs failure to meet court-imposed 
deadlines.30 If banks attempt a subsequent foreclosure, courts must then 
determine whether that dismissal with prejudice bars only an attempt to collect 
on the particular missed payments that led to the initial foreclosure suit, or 
whether the dismissal bars a future attempt to collect on any default on the 
debt.  

While the latter holding may seem extreme, it is in accordance with settled 
principles of lending law in many states. In these states, acceleration is 
irrevocableÑ exercising the acceleration clause in the mortgage note turns an 
obligation to make installment payments into an ÒindivisibleÓ obligation.31 
Logically, after acceleration, there are no more monthly payments. A 
foreclosure is an action to recover the entire loan balance, and a loss bars any 
future attempt to collect on the note. In effect, the borrower gets to keep his 

 

26. RESTATEMENT (SECOND) OF JUDGMENTS ch. 1, at 6 (AM. LAW. INST. 1982) (ÒThe principle 
underlying the rule of claim preclusion is that a party who once has had a chance to litigate a 
claim before an appropriate tribunal usually ought not to have another chance to do so.Ó). 
Res judicata attaches whenever the parties have had a Òfull and fairÓ opportunity to litigate, 
including the Òfreedom to present substantive contentions and full and fair access to 
evidence.Ó Id. at 9. When these procedural predicates are satisfied, then Òunder that system 
of procedure there must be compelling reasons to sustain a plea for a second chance.Ó Id. 

27. See, e.g., Singleton v. Greymar Assocs., 882 So. 2d 1004, 1005 (Fla. 2004) (noting the lower 
courtÕs dismissal of a foreclosure with prejudice due to the mortgageeÕs failure to appear at a 
case-management conference); Deutsche Bank Tr. Co. Ams. v. Beauvais, No. 3D14-575, 2014 
WL 7156961, at *1 (Fla. Dist. Ct. App. Dec. 17, 2014) (same). 

28. See, e.g., Bayview Loan Servicing, LLC v. Bartlett, 2014 ME 37, ¦ 4, 87 A.3d 741, 745 (noting 
the lower courtÕs dismissal of a foreclosure with prejudice, in part because the plaintiff failed 
to attend mediation sessions). 

29. See, e.g., Washington v. Specialized Loan Servicing, LLC (In re Washington), No. 14-14573-
TBA, 2014 WL 5714586, at *6 (Bankr. D.N.J. Nov. 5, 2014) (noting an earlier dismissal by 
the superior court for lack of prosecution), revÕd, No. 2:14-cv-8063-SDW, 2015 WL 4757924 
(D.N.J. Aug. 12, 2015).  

30. See, e.g., Johnson v. Samson Constr. Corp., 1997 ME 220, ¦ 4, 704 A.2d 866, 868 (noting 
the lower courtÕs dismissal of a foreclosure with prejudice because the plaintiffÕs attorney 
failed to file the report of conference of counsel within ten days). 

31. See id. ¦ 8, 704 A.2d at 869; U.S. Bank NatÕl AssÕn v. Gullotta, 120 Ohio St. 3d 399, 2008-
Ohio-6268, 899 N.E.2d 987, at ¦ 30; Snyder v. Exum, 315 S.E.2d 216, 218 (Va. 1984) 
(finding that acceleration of a mortgage was irrevocable); see also Tiedeman Mortg. & Fin. 
Co. v. Carlson, 152 S.E. 909, 909-10 (Ga. Ct. App. 1930) (applying this rule to an 
acceleration clause implied in an installment contract); Hamlin v. Peckler, No. 2005-SC-
000166-MR, 2005 WL 3500784, at *2 (Ky. Dec. 22, 2005) (noting in dicta that acceleration 
would preclude a separate subsequent foreclosure action). 
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house without being subject to a continuing obligation on the mortgageÑ a 
Òfree house.Ó32 Courts in irrevocable acceleration states that considered the 
issue before the 2008 financial crisis applied res judicata to subsequent 
foreclosures in this way.33 

Recently, however, judges have avoided applying res judicata to foreclosure 
cases and have bent the rules to favor banks. For example, in Maine, where 
longstanding precedent established that a failed foreclosure bars any future 
attempt to collect on the debt,34 two trial courts recently refused to dismiss 
cases with prejudice, even after the cases were tried to completion and the 
banks had lost. The judges in those cases were explicit that they did so to allow 
any subsequent actions the banks might want to bring and to avoid giving the 
homeowners a windfall.35  

On appeals from those cases, the Maine Supreme Court went even further 
than the trial courts in changing the law to favor foreclosing banks. The court 
held that the bankÕs ownership of the mortgage, which has long been 
recognized as an element of the bankÕs prima facie case for foreclosure,36 is 
actually an element of standing.37 Thus, whenever a bank fails to prove 
 

32. Although we refer colloquially to these houses as Òfree,Ó the homeowner may have paid the 
equivalent of a significant portion of the mortgageÑ or even close to the entiretyÑ prior to 
falling behind on payments and incurring the foreclosure action, depending on when in the 
life of the mortgage the foreclosure claim is brought.  

33. See, e.g., Stadler v. Cherry Hill Developers, Inc., 150 So. 2d 468, 472 (Fla. Dist. Ct. App. 
1963) (Ò[A]n election to accelerate puts all future installment payments in issue and 
forecloses successive suits.Ó); Johnson, 1997 ME 220, ¦ 8, 704 A.2d at 869 (ÒOnce Johnson 
triggered the acceleration clause of the note and the entire debt became due, the contract 
became indivisible. The obligations to pay each installment merged into one obligation to 
pay the entire balance on the note.Ó). 

34. See Johnson, 1997 ME 220, ¦ 8, 704 A.2d at 869. 

35. See Order After Remand for Dismissal With Conditions, Bank of Am., N.A. v. Greenleaf, 
No. BRIDC-RE-11-109 (Me. Super. Ct. 2014) (Ò[T]he court is hard pressed to award the 
defendant the extraordinary benefit of a judgment or dismissal with prejudice that would 
preclude future enforcement of the mortgage security interest.Ó); Homeward Residential, 
Inc. v. Gregor, No. RE11108, 2014 WL 7802864, at *3 (Me. Super. Ct. Aug. 15, 2014) 
(Ò[T]he court is entering judgment for Defendant, but the court is reserving the right for 
both parties to relitigate the issues discussed herein so that this action does not act as a bar 
to a future action.Ó), vacated, 2015 ME 108, 122 A.3d 947.  

36. Chase Home Fin. LLC v. Higgins, 2009 ME 136, ¦ 11, 985 A.2d 508, 510-11. 

37. While this conclusion may appear reasonable on its face, consideration of other cases where 
elements of the plaintiffÕs prima facie case overlap with elements of standing reveals the 
courtÕs error. For example, injury in fact is an element of standing while proof of damages is 
an element of many different causes of action. These two concepts are often closely related. 
See, e.g., F. Andrew Hessick, Standing, Injury in Fact, and Private Rights, 93 CORNELL L. REV. 
275, 307 (2008) (ÒInjury in fact asks whether the plaintiff suffered a factual injury, such as 
pain, the loss of money, or some other harm.Ó). However, when a suit is tried to completion 
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ownership of the mortgage, even if that occurs after a full trial on the merits, 
the complaint must be dismissed without prejudice for lack of subject-matter 
jurisdiction.38 In other words, the courtÕs ruling granted banks potentially 
infinite bites at the apple in foreclosure proceedings.39 

In Florida, where intermediate courts had similarly barred subsequent 
foreclosures on res judicata grounds,40 the state supreme court in 2004 
determined that irrevocable accelerations did not bar subsequent foreclosures. 
Instead, in Singleton v. Greymar Associates, the court held that the second action 
could go forward because it was based on a Òsubsequent default.Ó41 In other 
words, despite the acceleration of the mortgage, the court presumed a 
continuing obligation by the homeowner to make monthly payments.42  

In Singleton, the Florida Supreme Court declared without analysis that 
barring subsequent foreclosures would produce inequitable results.43 In the 
next Part, we argue that state courts like the Singleton court are wrong on this 
 

and the fact finder determines that the plaintiff has failed to prove any injury, courts do not 
generally dismiss without prejudice for lack of subject-matter jurisdiction. Rather, they 
might award nominal damages. See Coastal Power IntÕl, Ltd. v. Transcon. Capital Corp., 10 
F. Supp. 2d 345, 364 (S.D.N.Y. 1998) affÕd, 182 F.3d 163 (2d Cir. 1999) (ÒAlthough any 
breach of contract entitles the injured party at least to nominal damages, he cannot recover 
more without establishing a basis for an inference of fact that he has been actually 
damaged.Ó (quoting 11 SAMUEL WILLISTON, A TREATISE ON THE LAW OF CONTRACTS ¤ 1345, 
at 231 (3d ed. 1968))). Similarly, when a plaintiff fails to prove causation, which is also an 
element of standing, courts rule against the plaintiff rather than dismissing the case. See, 
e.g., Russo v. Baxter Healthcare Corp., 140 F.3d 6, 12 (1st Cir. 1998) (affirming entry of 
judgment as a matter of law for the defendant on the ground that the plaintiff failed to 
prove causation). 

38. Homeward Residential, Inc. v. Gregor, 2015 ME 108, ¦¦ 25-26, 122 A.3d 947, 955; Bank of 
Am. v. Greenleaf, 2015 ME 127, ¦¦ 7-8, 124 A.3d 1122, 1124-25. 

39. See infra Part IV. 

40. See Stadler v. Cherry Hill Developers, Inc., 150 So. 2d 468, 472 (Fla. Dist. Ct. App. 1963) 
(Ò[A]n election to accelerate puts all future installment payments in issue and forecloses 
successive suits.Ó). 

41. 882 So. 2d 1004, 1008 (Fla. 2004). Some other courts have embraced the Singleton rule. See 
FairbankÕs Capital Corp. v. Milligan, 234 F. AppÕx 21, 24 (3d Cir. 2007); Afolabi v. Atl. 
Mortg. & Inv. Corp., 849 N.E.2d 1170, 1174-75 (Ind. Ct. App. 2006). While no cases directly 
disavow Singleton, other states continue to apply res judicata to subsequent foreclosures. See 
U.S. Bank NatÕl AssÕn v. Gullotta, 120 Ohio St. 3d 399, 2008-Ohio-6268, 899 N.E.2d 987, at 
¦ 29; Hamlin v. Peckler, No. 2005-SC-000166-MR, 2005 WL 3500784, at *1-2 (Ky. Dec. 22, 
2005) (affirming the application of res judicata to subsequent foreclosures in theory while 
declining to reach the merits of the case because the trial court vacated its initial dismissal). 

42. The Singleton court did not engage with the reasoning in Stadler v. Cherry Hill Developers, 
Inc. that acceleration places the entire balance at issue. Singleton, 882 So.2d 1004. 

43. Id. at 1008 (ÒClearly, justice would not be served if the mortgagee was barred from 
challenging the subsequent default payment solely because he failed to prove the earlier 
alleged default.Ó). 
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score. By focusing on the immediate consequence of a ruling for homeowners, 
the courts ignore perverse incentives created by allowing banks to continue to 
externalize the costs of their mistakes. 

iv .  the case for  Òfree housesÓ as market correct ion  

So what should courts do when banks lose their foreclosure cases? As 
described above, one approachÑ that taken by the Florida and Maine Supreme 
CourtsÑ is to bend the rules of res judicata to avoid a windfall for homeowners. 
This approach creates few benefits and significant economic problems. In this 
Part, we argue that further subsidizing banksÕ poor litigation practices results 
in deadweight loss by contributing to negative public-health outcomes and by 
disincentivizing banks from improving their servicing and litigation 
techniques. We also explain how granting winning homeowners Òfree housesÓ 
will not negatively affect the mortgage market.  

First, giving systematic permission to mortgagees and their attorneys to 
engage in repeated attempts to foreclose upon properties results in a broader 
social subsidization of irresponsible behavior. And these subsidies are large. As 
economists recognize, prolonged foreclosure proceedings create negative social 
externalities, depressing surrounding homesÕ resale value, reducing local 
governmentsÕ tax revenues, and increasing criminal activity.44 Foreclosures also 
appear to have significant effects on community membersÕ physical and mental 
health, and correlate with increased rates of depression, anxiety, suicide, 
cardiovascular disease, and emergency-care treatment.45 In fact, scholars who 
 

44. See, e.g., GEOFFRY WALSH, NATÕL CONSUMER LAW CTR., STATE AND LOCAL FORECLOSURE 

MEDIATION PROGRAMS: CAN THEY SAVE HOMES? 3 (2009) (reporting that on every 
completed foreclosure in November of 2008, investors lost an average of fifty-seven percent 
of their initial investment); Dan Immergluck & Geoff Smith, The External Costs of 
Foreclosure: The Impact of Single-Family Mortgage Foreclosures on Property Values, 17 HOUSING 

POLÕY DEBATE 57, 58 (2006) (finding that Òfor the entire city of Chicago, the 3,750 
foreclosures that occurred in 1997 and 1998 are estimated to have reduced nearby property 
values by more than $598 million, or an average of $159,000 per foreclosureÓ);  Dan 
Immergluck & Geoff Smith, The Impact of Single-Family Mortgage Foreclosures on 
Neighborhood Crime, 21 HOUSING STUD. 851, 863 (2006) (suggesting that Ò[h]igher 
neighborhood foreclosure rates lead to higher levels of violent crime at appreciable levelsÓ); 
see also Zhenguo Lin et al., Spillover Effects of Foreclosures on Neighborhood Property Values, 38 
J. REAL EST. FIN. & ECON. 387 (2009) (finding significant spillover effects from foreclosed 
property within a ten-block radius that persisted for five years); Jenny Schuetz et al., 
Neighborhood Effects of Concentrated Mortgage Foreclosures, 17 J. HOUSING ECON. 306 (2008) 
(finding that home prices decreased with proximity to foreclosures on the basis of a 2000-
2005 New York dataset). 

45. See Mariana Arcaya et al., Effects of Proximate Foreclosed Properties on IndividualsÕ Systolic Blood 
Pressure in Massachusetts, 1987 to 2008, 129 CIRCULATION 2262, 2267 (2014) (Ò[O]ur findings 
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track the health effects of the 2008 crisis found that foreclosures might have 
even greater negative health effects than unemployment.46 Although these 
studies analyze the general phenomenon of foreclosures and do not specifically 
address how relitigation of foreclosures might impact homeowners or their 
neighbors, they make clear that prolonged foreclosures can have dire economic 
and social effects.  

Second, the threat of a Òfree houseÓ also provides leverage for homeowners 
to negotiate a voluntary settlement, whether through a modification or a 
Ògraceful exitÓ like a short sale.47 In a world where mortgagees truly risk 
forfeiting their claim by bringing illegitimate or rushed suits, homeowners will 
have more time up front to regain their financial footing and negotiate a 
modification or repayment plan. Enforcing finality rules may dissuade 
mortgagees Òfrom filing until they have their paperwork readyÓ and encourage 
potential plaintiffs Òto look favorably on loan renegotiation.Ó48 Servicers of 

 

suggest that real estate-owned foreclosed properties may put nearby neighbors at risk for 
increased systolic blood pressure.Ó); Mariana Arcaya et al., Effects of Proximate Foreclosed 
Properties on IndividualsÕ Weight Gain in Massachusetts, 1987-2008, 103 AM. J. PUB. HEALTH 50, 
55 (2013) (ÒExposure to proximate foreclosure activity significantly predicted higher 
subsequently measured BMI . . . .Ó); Kathleen A. Cagney et al., The Onset of Depression 
During the Great Recession: Foreclosure and Older Adult Mental Health, 104 AM. J. PUB. HEALTH 
498, 504 (2014) (ÒOur results suggest that some portion of depression onset in older adults 
is yet another consequence of the Great Recession.Ó); Janet Currie & Erdal Tekin, Is There a 
Link Between Foreclosure and Health?, 7 AM. ECON. J. 63, 87 (2015) (Ò[T]he estimates imply 
that 2.82 million foreclosures in 2009 resulted in an additional 2.21 million nonelective 
[hospital] visits.Ó); Jason N. Houle, Mental Health in the Foreclosure Crisis, 118 SOC. SCI. & 

MED. 1 (2014) (examining the association between foreclosures and mental health); Jason 
N. Houle & Michael T. Light, The Home Foreclosure Crisis and Rising Suicide Rates, 2005 to 
2010, 104 AM. J. PUB. HEALTH 1073, 1077 (2014) (ÒOur results suggest that the foreclosure 
crisis significantly contributed to the increase in suicides in the Great Recession.Ó); K.A. 
McLaughlin et al., Home Foreclosure and Risk of Psychiatric Morbidity During the Recent 
Financial Crisis, 42 PSYCHOL. MED. 1441, 1447 (2012) (ÒThese results . . . suggest that the 
foreclosure crisis could have adverse effects on the mental health of the US population.Ó); 
Theresa L. Osypuk et al., The Consequences of Foreclosure for Depressive Symptomatology, 22 
ANNAL EPIDEMIOLOGY 379, 385 (2012) (ÒWe found that recent experience of foreclosure was 
associated with greater risk of severe depressive symptomatology.Ó).  

46. See Currie & Tekin, supra note 45, at 64 (finding Òstrong evidenceÓ that increases in 
foreclosures are associated with increased hospital visits, noting that hospital visits increased 
from 2005 to 2007, a period during which foreclosure rates but not unemployment rates 
were increasing). 

47. See Levitin, supra note 9, at 651 (Ò[E]nforcement of bargained-for procedural requirements 
such as standing gives homeowners leverage to achieve negotiated solutions to loan defaults, 
such as a loan modification . . . [or] can buy the homeowner time to relocate, enabling a 
softer landing with fewer social dislocations and externalities.Ó). 

48. Victoria V. Corder, Homeowners and Bondholders as Unlikely Allies: Allocating the Costs of 
Securitization in Foreclosure, 30 No. 5 BANKING & FIN. SERVICES POLÕY REP. 19, 24 (2011).  
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securitized loans typically believe mortgage foreclosures are faster and cheaper 
than loan renegotiation,49 yet securitized-loan investors suffer greater financial 
losses in foreclosures than in renegotiation and repayment.50 CourtsÕ adhesion 
to traditional res judicata principles in the foreclosure process has the added 
benefit of making negotiated settlements with borrowers more appealing to 
banks. By realigning incentives through the increased risk of failure, courts can 
induce banks to act in their own long-term interest. 

Finally, although judges have expressed concern about homeowner 
windfalls,51 the alternative creates a windfall for banks that cut corners in 
managing and prosecuting foreclosures. The risk and costs of losing 
foreclosures should already be internalized in the price of current mortgages. 
Empirical studies suggest that greater protection for mortgagors historically 
corresponds to slightly higher mortgage rates among lenders.52 These studies 
indicate that lenders adjust the price of mortgages based on what they 
anticipate the cost, and not just the likelihood, of foreclosures will be. In 
addition, lenders are more likely to extend subprime mortgages where there are 
fewer legal hurdles to foreclosure.53 Because the requirements to bring a 
successful foreclosure suit and the legal rules concerning acceleration were well 
 

49. See Sumit Agarwal et al., The Role of Securitization in Mortgage Renegotiation, 102 J. FIN. 
ECON. 559, 559 (2011) (Ò[B]ank-held loans are 26-36% more likely to be renegotiated than 
comparable securitized mortgages . . . [and] bank-held loans have 9% lower post-
modification default rates . . . .Ó); Thomasz Piskorski et al., Securitization and Distressed Loan 
Renegotiation: Evidence from the Subprime Mortgage Crisis, 97 J. FIN. ECON. 369, 369 (2010) 
(Ò[T]he foreclosure rate of delinquent bank-held loans is 3% to 7% lower in absolute terms 
(13% to 32% in relative terms) [than that of securitized loans].Ó).  

50. See, e.g., Eric A. Posner & Luigi Zingales, A Loan Modification Approach to the Housing Crisis, 
17 AM. L. & ECON. REV. 1, 3-4 (2009). 

51. See supra note 1 and accompanying text. 

52. See, e.g., Lawrence D. Jones, Deficiency Judgments and the Exercise of the Default Option in 
Home Mortgage Loans, 36 J.L. & ECON. 115, 126-27 (1993) (noting the lender response to 
default rates); Mark Meador, The Effects of Mortgage Laws on Home Mortgage Rates, 34 J. 
ECON. & BUS. 143, 146 (1982) (estimating a 13.87 basis-point increase in interest rates on 
new homes as a result of antideficiency laws); Karen M. Pence, Foreclosing on Opportunity:  
State Laws and Mortgage Credit, 88 REV. ECON. & STAT. 177, 180-82 (2006) (noting that  
the availabilityÑ and hence, the costÑ of mortgages in states with judicial-foreclosure 
proceedings is greater than in states with nonjudicial foreclosures, but without inferring 
causality); Michael H. Schill, An Economic Analysis of Mortgagor Protection Laws, 77 VA. L. 
REV. 489, 491 (1991) (arguing that Òthe relatively modest costs associated with state 
mortgagor protection laws do suggest that mortgagor protections may indeed promote 
economic efficiencyÓ). 

53. Quinn Curtis, State Foreclosure Laws and Mortgage Origination in the Subprime, 49 J. REAL 

EST. FIN. & ECON. 303, 321 (2013) (ÒThe provisions that make foreclosure easierÑ non-
judicial process and readily available deficiency judgmentsÑ lead to increased applications 
and accepted applications in the subprime market . . . .Ó). 
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established at the time banks priced the mortgages currently in foreclosure, the 
mortgage agreements already had a chance to incorporate both the costs of 
pursuing foreclosure under irrevocable acceleration laws and the risks of 
homeowners prevailingÑ even though they often failed to do so.  

Although a full discussion of the relationship between foreclosure 
procedure and mortgage costs is beyond the scope of this Comment, we reject 
the suggestion that lower mortgage costs and looser markets are ultimately 
beneficial, for at least two reasons. First, as described above, a growing body  
of empirical evidence suggests that the public-health and social costs of 
foreclosure are as widespread as the benefits of lower mortgage prices, 
suggesting that broader social allocation of the risk of foreclosure is 
appropriate. Second, the 2008 crisis that gave rise to the very problem this 
Comment addresses was caused in significant part by the loosening of 
underwriting standards and an increase in subprime lending.54 In light of a 
crisis precipitated by precisely these lending practices, and given the link 
between the ease of foreclosures and lendersÕ proclivity for subprime loans, 
there is good reason to increase the price of socially harmful lending practices.  

Therefore, a liberalization of rules governing foreclosure after the relevant 
loans have been issued would result in a broad windfall for lenders. When 
courts bypass res judicata and allow mortgagees a second shot at foreclosure, 
they are facilitating a shift of the risk associated with foreclosuresÑ a risk that 
banks had, or should have, already priced into the cost of the mortgages 
themselvesÑ onto homeowners.  

Res judicata is generally justified as promoting respect for law because  
it tends to reduce social conflict and uncertainty.55 These broader policy 
arguments for imposing claim preclusion are particularly strong in the 
foreclosure context, where banks have demonstrated a lack of respect for law 
through their reliance on Òrobo-signingÓ and where the economic, social, and 
public-health costs of legal uncertainty not only are especially dire for litigants 
but also extend well beyond the parties themselves. 

 

54. See generally JENNIFER TAUB, OTHER PEOPLEÕS HOUSES: HOW DECADES OF BAILOUTS, CAPTIVE 

REGULATORS, AND TOXIC BANKERS MADE HOME MORTGAGES A THRILLING BUSINESS 123-39 
(2014) (describing the practices of subprime lender Washington Mutual). 

55. See RESTATEMENT (SECOND) OF JUDGMENTS ch. 1, at 11 (AM. LAW. INST. 1982) (ÒIndefinite 
continuation of a dispute is a social burden. It consumes time and energy that may be put to 
other use, not only of the parties but of the community as a whole. It rewards the 
disputatious. It renders uncertain the working premises upon which the transactions of the 
day are to be conducted. The law of res judicata reduces these burdens even if it does not 
eliminate them, and is thus the quintessence of the law itself: A convention designed to 
compensate for manÕs incomplete knowledge and strong tendency to quarrel.Ó). 
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conclusion  

Mortgagees, their servicers, and their attorneys currently face a crisis of 
their own making. They failed to allocate the necessary resources to maintain 
accurate records of homeownersÕ indebtedness while pursuing the profits of 
securitization. Then they brought foreclosures in unprecedented numbersÑ on 
compressed timeframes and on the cheapÑ in an attempt to recover quickly 
their unanticipated losses. At trial, they received forgiveness for their mistakes 
and abuses, obtaining a highly unusual legal outcome: judgment or dismissal 
of a case, fully heard on its merits, without prejudice.  

In asking courts to allow subsequent foreclosure attempts, banks ask states 
and homeowners to bear the psychological and economic costs of lendersÕ self-
interested behavior. But if state courts refused to create an exception to the rule 
of res judicataÑ that is, dismissed these cases with prejudice and enforced res 
judicataÑ they would do more than enforce the rule of law. They would also 
create a counterweight to current perverse incentives, encourage alternative 
dispute resolution where possible, reduce negative public-health consequences 
from prolonged foreclosure litigation, and ultimately promote greater social 
outcomes in future foreclosure suits.  
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 CASE LAW

"The main argument urged against it is founded upon the maxim, that 'a person cannot grant a 
thing which he has not:' ille non habet, non dat; and many authorities are referred to at law to 
prove the proposition, and many more might have been added from cases in equity, for equity no 
more than law can deny it. The thing itself is an impossibility. It may, at once, therefore, be 
admitted, whenever a party undertakes, by deed or mortgage, to grant property, real or personal, 
in presenti, which does not belong to him or has no existence, the deed or mortgage, as the case 
may be, is inoperative and void, and this either in a court of law or equity." Pennock v. Coe 
(1859), 64 U.S. (23 How.) 117, 127-128, 16 L.Ed. 436.

QUIET TITLE IN THE FORECLOSURE CONTEXT: TENDER ISSUES

Under California law, a plaintiff seeking to quiet title in the face of a foreclosure must allege 
tender or an offer of tender of the amount borrowed.  See Arnolds Management Corp v. Eischen, 
158 Cal.App.3d 575, 578, 205 Cal.Rptr. 15 (1984).  This may make Quiet Title a more difficult 
proposition in a foreclosure case.

"The practice of law cannot be licensed by any State. The practice of law is an occupation of 
common right."  Sims vs Aherns, 271 S.W.720;

"Fraud destroys the validity of everything into which it enters," Nudd v. Burrows, 91 U.S. 426.  
"Fraud vitiates everything," Boyce v. Grundy, 3 Pet. 210.  "Fraud vitiates the most solemn 
contracts, documents and even judgments," U.S. v. Throckmorton, 98 U.S. 61.  Therefore 
(whatever action) ...should be dismissed for fraud.

In Cox v. Helenius, 103 Wn.2d 383,*,693 P.2d 683 (1985), in which the trustee knew that the 
right to foreclose was disputed the court held that the trustee should have delayed foreclosure. As 
a result of the trustee's failure to do so, the sale was held void.

The scope and nature of the trustee's duties in a nonjudicial foreclosure proceeding are 
exclusively defined by the deed of trust and the governing statutes. No other common law duties 
exist. (I.E. Associates v. Safeco Title Ins. Co. (1985) 39 Cal.3d 281, 287-288; Residential Capital 
v. Cal-Western Reconveyance Corp. (2003) 108 Cal.App.4th 807, 827; see also Kachlon v. 
Markowitz (2008) 168 Cal.App.4th 316, 335 [trustee in a nonjudicial foreclosure proceeding is 
not a true trustee with fiduciary duties, but rather a common agent for the trustor and 
beneficiary].)

State vs. Sutton, 63 Minn. 147, NW 262,30J.A.R. 630 AM. St 459 " When any Court violates the 



Clean and unambiguous language of the Constitution , a fraud is perpetrated and no one is bound 
to obey it". and also violates your right to contract,(Case) Hale vs Henkle, 201 U.S. 43.279

Patton v. Diemer, 35 Ohio St. 3d 68; 518 N.E.2d 941; 1988). A judgment rendered by a court 
lacking subject matter jurisdiction is void ab initio.  Consequently, the authority to vacate a void 
judgment is not derived from Ohio R. Civ. P. 60(B), but rather constitutes an inherent power 
possessed by Ohio courts.  I see no evidence to the contrary that this would apply to ALL courts.

"A party lacks standing to invoke the jurisdiction of a court unless he has, in an individual or a 
representative capacity, some real interest in the subject matter of the action. Lebanon 
Correctional Institution v. Court of Common Pleas 35 Ohio St.2d 176 (1973).

"A party lacks standing to invoke the jurisdiction of a court unless he has, in an individual or a 
representative capacity, some real interest in the subject matter of an action." Wells Fargo Bank, 
v. Byrd, 178 Ohio App.3d 285, 2008-Ohio-4603, 897 N.E.2d 722 (2008). It went on to hold, " If 
plaintiff has offered no evidence that it owned the note and mortgage when the complaint was 
filed, it would not be entitled to judgment as a matter of law."

(The following court case was unpublished and hidden from the public) Wells Fargo, Litton Loan 
v. Farmer, 867 N.Y.S.2d 21 (2008). "Wells Fargo does not own the mortgage loan. Therefore, 
the. matter is dismissed with prejudice."

(The following court case was unpublished and hidden from the public)  Wells Fargo v. Reyes, 
867 N.Y.S.2d 21 (2008). Dismissed with prejudice, Fraud on Court & Sanctions. Wells Fargo 
never owned the Mortgage.

(The following court case was unpublished and hidden from the public)  Deutsche Bank v. 
Peabody, 866 N.Y.S.2d 91 (2008). EquiFirst, when making the loan, violated Regulation Z of the 
Federal Truth in Lending Act 15 USC §1601 and the Fair Debt Collections Practices Act 15 USC 
§1692; "intentionally created fraud in the factum" and withheld from plaintiff. "vital information 
concerning said debt and all of the matrix involved in making the loan".

(The following court case was unpublished and hidden from the public) Indymac Bank v. Boyd, 
880 N.Y.S.2d 224 (2009).  To establish a prima facie case in an action to foreclose a mortgage, 
the plaintiff must establish the existence of the mortgage and the mortgage note.  It is the law's 
policy to allow only an aggrieved person to bring a lawsuit . . . A want of "standing to sue," in 
other words, is just another way of saying that this particular plaintiff is not involved in a genuine 
controversy, and a simple syllogism takes us from there to a "jurisdictional" dismissal:

(The following court case was unpublished and hidden from the public)   Deutsche Bank 
National Trust Co v.Torres, NY Slip Op 51471U (2009).  That "the dead cannot be sued" is a 
well established principle of the jurisprudence of this state plaintiff's second cause of action for 
declaratory relief is denied.  To be entitled to a default judgment, the movant must establish, 
among other things, the existence of facts which give rise to viable claims against the defaulting 
defendants.  "The doctrine of ultra vires is a most powerful weapon to keep private corporations 
within their legitimate spheres and punish them for violations of their corporate charters, and it 
probably is not invoked too often. " Zinc Carbonate Co. v. First National Bank, 103 Wis. 125, 79 



NW 229 (1899). Also see: American Express Co. v. Citizens State Bank, 181 Wis. 172, 194 NW 
427 (1923).

(The following court case was unpublished and hidden from the public)   Indymac Bank v. 
Bethley, 880 N.Y.S.2d 873 (2009).  The Court is concerned that there may be fraud on the part of 
plaintiff or at least malfeasance Plaintiff INDYMAC (Deutsche) and must have "standing" to 
bring this action.

 (The following court case was unpublished and hidden from the public) Wells Fargo v. Reyes, 
867 N.Y.S.2d 21 (2008). Case dismissed with prejudice, fraud on the Court and Sanctions 
because Wells Fargo never owned the Mortgage.

(The following court case was unpublished and hidden from the public) Wells Fargo, Litton Loan 
v. Farmer, 867 N.Y.S.2d 21 (2008). Wells Fargo does not own the mortgage loan.  "Indeed, no 
more than (affidavits) is necessary to make the prima facie case." United States v. Kis, 658 F.2d, 
526 (7th Cir. 1981).

Lawyer responsible for false debt collection claim Fair Debt Collection Practices Act, 15 USCS 
§§ 1692-1692o, Heintz v. Jenkins, 514 U.S. 291; 115 S. Ct. 1489, 131 L. Ed. 2d 395 (1995). and 
FDCPA Title 15 U.S.C. sub section 1692.

In determining whether the plaintiffs come before this Court with clean hands, the primary factor 
to be considered is whether the plaintiffs sought to mislead or deceive the other party, not 
whether that party relied upon plaintiffs' misrepresentations.  Stachnik v. Winkel, 394 Mich. 375, 
387; 230 N.W.2d 529, 534 (1975).

"Indeed, no more than (affidavits) is necessary to make the prima facie case." United States v. 
Kis, 658 F.2d, 526 (7th Cir. 1981). Cert Denied, 50 U.S. L.W. 2169; S. Ct. March 22, (1982).

"Silence can only be equated with fraud where there is a legal or moral duty to speak or when an 
inquiry left unanswered would be intentionally misleading."  U.S. v. Tweel, 550 F.2d 297 (1977). 

"If any part of the consideration for a promise be illegal, or if there are several considerations for 
an un-severable promise one of which is illegal, the promise, whether written or oral, is wholly 
void, as it is impossible to say what part or which one of the considerations induced the promise." 
Menominee River Co. v. Augustus Spies L & C Co., 147 Wis. 559 at p. 572; 132 NW 1118 
(1912).  

Federal Rule of Civil Procedure 17(a)(1) which requires that "[a]n action must be prosecuted in 
the name of the real party in interest." See also, In re Jacobson, 402 B.R. 359, 365-66 (Bankr. 
W.D. Wash. 2009); In re Hwang, 396 B.R. 757, 766-67 (Bankr. C.D. Cal. 2008).

Mortgage Electronic Registration Systems, Inc. v. Chong, 824 N.Y.S.2d 764 (2006). MERS did 
not have standing as a real party in interest under the Rules to file the motion.  The declaration 
also failed to assert that MERS, FMC Capital LLC or Homecomings Financial, LLC held the 
Note.



Landmark National Bank v. Kesler, 289 Kan. 528, 216 P.3d 158 (2009). "Kan. Stat. Ann. § 60-
260(b) allows relief from a judgment based on mistake, inadvertence, surprise, or excusable 
neglect; newly discovered evidence that could not have been timely discovered with due 
diligence; fraud or misrepresentation; a void judgment; a judgment that has been satisfied, 
released, discharged, or is no longer equitable; or any other reason justifying relief from the 
operation of the judgment. The relationship that the registry had to the bank was more akin to 
that of a straw man than to a party possessing all the rights given a buyer."  Also In September of 
2008, A California Judge ruling against MERS concluded, "There is no evidence before the court 
as to who is the present owner of the Note. The holder of the Note must join in the motion." 

LaSalle Bank v. Ahearn, 875 N.Y.S.2d 595 (2009).  Dismissed with prejudice.  Lack of standing. 

Novastar Mortgage, Inc v. Snyder 3:07CV480 (2008). Plaintiff has the burden of establishing its 
standing.  It has failed to do so.

DLJ Capital, Inc. v. Parsons, CASE NO. 07-MA-17 (2008). A genuine issue of material fact 
existed as to whether or not appellee was the real party in interest as there was no evidence on the 
record of an assignment.  Reversed for lack of standing.

Everhome Mortgage Company v. Rowland, No. 07AP-615 (Ohio 2008). Mortgagee was not the 
real party in interest pursuant to Rule 17(a).  Lack of standing.

In Lambert v. Firstar Bank, 83 Ark. App. 259, 127 S.W. 3d 523 (2003), complying with the 
Statutory Foreclosure Act does not insulate a financial institution from liability and does not 
prevent a party from timely asserting any claims or defenses it may have concerning a mortgage 
foreclosure A.C.A. §18-50-116(d)(2) and violates honest services Title 18 Fraud.  Notice to 
credit reporting agencies of overdue payments/foreclosure on a fraudulent debt is defamation of 
character and a whole separate fraud. 

A Court of Appeals does not consider assertions of error that are unsupported by convincing 
legal authority or argument, unless it is apparent without further research that the argument is 
well taken.  FRAUD is a point well taken!  Lambert Supra.

No lawful consideration tendered by Original Lender and/or Subsequent Mortgage and/or 
Servicing Company to support the alleged debt.  "A lawful consideration must exist and be 
tendered to support the Note" and demand under TILA full disclosure of any such consideration.  
Anheuser-Busch Brewing Company v. Emma Mason, 44 Minn. 318, 46 N.W. 558 (1890). 

"It has been settled beyond controversy that a national bank, under Federal law, being limited in 
its power and capacity, cannot lend its credit by nor guarantee the debt of another. All such 
contracts being entered into by its officers are ultra vires and not binding upon the corporation."  
It is unlawful for banks to loan their deposits.  Howard & Foster Co. vs. Citizens National Bank, 
133 S.C. 202, 130 S.E. 758 (1926),

"Neither, as included in its powers not incidental to them, is it a part of a bank's business to lend 
its credit.  If a bank could lend its credit as well as its money, it might, if it received 
compensation and was careful to put its name only to solid paper, make a great deal more than 



any lawful interest on its money would amount to.  If not careful, the power would be the mother 
of panics . . . Indeed, lending credit is the exact opposite of lending money, which is the real 
business of a bank, for while the latter creates a liability in favor of the bank, the former gives 
rise to a liability of the bank to another.  I Morse. Banks and Banking 5th Ed. Sec 65; Magee, 
Banks and Banking, 3rd Ed. Sec 248." American Express Co. v. Citizens State  Bank,  181 Wis. 
172, 194 NW 427 (1923).  I demand under TILA full disclosure and proof to the contrary.

UCC § 2-106(4) "Cancellation" occurs when either party puts an end to the contract for breach 
by the other and its effect is the same as that of "termination" except that the canceling party also 
retains any remedy for breach of the whole contract or any unperformed balance.

"There is no doubt but what the law is that a national bank cannot lend its credit or become an 
accommodation endorser." National Bank of Commerce v. Atkinson, 55 F. 465; (1893). 

National Banks and/or subsidiary Mortgage companies cannot retain the note, "Among the assets 
of the state bank were two notes, secured by mortgage, which could not be transferred to the new 
bank as assets under the National Banking Laws. National Bank Act, Sect 28 & 56"  National 
Bank of Commerce v. Atkinson, 8 Kan. App. 30, 54 P. 8 (1898). 

"A bank can lend its money, but not its credit." First Nat'l Bank of Tallapoosa v. Monroe, 135 Ga 
614, 69 S.E. 1123 (1911). 

It is not necessary for rescission of a contract that the party making the misrepresentation should 
have known that it was false, but recovery is allowed even though misrepresentation is innocently 
made, because it would be unjust to allow one who made false representations, even innocently, 
to retain the fruits of a bargain induced by such representations." Whipp v. Iverson, 43 Wis. 2d 
166, 168 N.W.2d 201 (1969). 

"A bank is not the holder in due course upon merely crediting the depositors account." Bankers 
Trust v. Nagler, 23 A.D.2d 645, 257 N.Y.S.2d 298 (1965).

"Any conduct capable of being turned into a statement of fact is representation. There is no 
distinction between misrepresentations effected by words and misrepresentations effected by 
other acts." (The seller or lender) "He is liable, not upon any idea of benefit to himself, but 
because of his wrongful act and the consequent injury to the other party." Leonard v. Springer, 
197 Ill 532. 64 NE 299 (1902).

"If any part of the consideration for a promise be illegal, or if there are several considerations for 
an un-severable promise one of which is illegal, the promise, whether written or oral, is wholly 
void, as it is impossible to say what part or which one of the considerations induced the promise." 
Menominee River Co. v. Augustus Spies L & C Co.,147 Wis. 559 at p. 572; 132 NW 1118 
(1912).

"The contract is void if it is only in part connected with the illegal transaction and the promise 
single or entire." Guardian Agency v. Guardian Mut. Savings Bank, 227 Wis. 550, 279 NW 79 
(1938).



"It is not necessary for rescission of a contract that the party making the misrepresentation should 
have known that it was false, but recovery is allowed even though misrepresentation is innocently 
made, because it would be unjust to allow one who made false representations, even innocently, 
to retain the fruits of a bargain induced by such representations." Whipp v. Iverson, 43 Wis.2d 
166, 279 N.W. 79 (1938).

In a Debtor's RICO action against its creditor, alleging that the creditor had collected an unlawful 
debt, an interest rate (where all loan charges were added together) that exceeded, in the language 
of the RICO Statute, "twice the enforceable rate." The Court found no reason to impose a 
requirement that the Plaintiff show that the Defendant had been convicted of collecting an 
unlawful debt, running a "loan sharking" operation. The debt included the fact that exaction of a 
usurious interest rate rendered the debt unlawful and that is all that is necessary to support the 
Civil RICO action. Durante Bros. & Sons, Inc. v. Flushing Nat 'l Bank, 755 F.2d 239 (1985). 
Cert. denied, 473 U.S. 906 (1985).

The Supreme Court found that the Plaintiff in a civil RICO action need establish only a criminal 
"violation" and not a criminal conviction. Further, the Court held that the Defendant need only 
have caused harm to the Plaintiff by the commission of a predicate offense in such a way as to 
constitute a "pattern of Racketeering activity." That is, the Plaintiff need not demonstrate that the 
Defendant is an organized crime figure, a mobster in the popular sense, or that the Plaintiff has 
suffered some type of special Racketeering injury; all that the Plaintiff must show is what the 
Statute specifically requires. The RICO Statute and the civil remedies for its violation are to be 
liberally construed to affect the congressional purpose as broadly formulated in the Statute.  
Sedima, SPRL v. Imrex Co., 473 U.S. 479, 105 S. Ct. 3275, 87 L. Ed. 2d 346 (1985).

A violation such as not responding to the TILA rescission letter, no matter how technical, it has 
no discretion with respect to liability.  Holding that creditor failed to make material disclosures in 
connection with loan. Title 15 USCS §1605(c) Wright v. Mid-Penn Consumer Discount Co., 133 
B.R. 704 (Pa. 1991). 

Moore v. Mid-Penn Consumer Discount Co., Civil Action No. 90-6452 U.S. Dist. LEXIS 10324 
(Pa. 1991). The court held that, under TILA's Regulation Z, 12 CFR §226.4 (a), a lender had to 
expressly notify a borrower that he had a choice of insurer.

Marshall v. Security State Bank of Hamilton, 121 B.R. 814 (Ill. 1990) violation of Federal Truth 
in Lending 15 USCS §1638(a)(9), and Regulation Z.  The bank took a security interest in the 
vehicle without disclosing the security interest.

Steinbrecher v. Mid-Penn Consumer Discount Co., 110 B.R. 155 (Pa. 1990). Mid-Penn violated 
TILA by not including in a finance charge the debtors' purchase of fire insurance on their home. 
The purchase of such insurance was a condition imposed by the company. The cost of the 
insurance was added to the amount financed and not to the finance charge.

Nichols v. Mid-Penn Consumer Discount Co., 1989 WL 46682 (Pa. 1989). Mid-Penn 
misinformed Nichols in the Notice of Right to Cancel Mortgage.

McElvany v. Household Finance Realty Corp., 98 B.R. 237 (Pa. 1989).  debtor filed an 



application to remove the mortgage foreclosure proceedings to the United States District Court 
pursuant to 28 USCS §1409.   It is strict liability in the sense that absolute compliance is required 
and even technical violations will form the basis for liability. Lauletta v. Valley Buick Inc., 421 
F. Supp. 1036 at 1040 (Pa. 1976).

Johnson-Allen v. Lomas and Nettleton Co., 67 B.R. 968 (Pa. 1986). Violation of Truth-in-
Lending Act requirements, 15 USCS §1638(a)(10), required mortgagee to provide a statement 
containing a description of any security interest held or to be retained or acquired.  Failure to 
disclose.

Cervantes v. General Electric Mortgage Co., 67 B.R. 816 (Pa. 1986). creditor failed to meet 
disclosure requirements under the Truth in Lending Act, 15 U.S.C.S. § 1601-1667c and 
Regulation Z of the Federal Reserve Board, 12 CFR §226.1

McCausland v. GMAC Mortgage Co., 63 B.R. 665, (Pa. 1986). GMAC failed to provide 
information which must be disclosed as defined in the TILA and Regulation Z, 12 CFR §226.1

Perry v. Federal National Mortgage Corp., 59 B.R. 947 (Pa. 1986) the disclosure statement was 
deficient under the Truth In Lending Act, 15 U.S.C.S. § 1638(a)(9). Defendant Mortgage Co. 
failed to reveal clearly what security interest was retained.

Schultz v. Central Mortgage Co., 58 B.R. 945 (Pa. 1986). The court determined creditor 
mortgagor violated the Truth In Lending Act, 15 U.S.C.S. § 1638(a)(3), by its failure to include 
the cost of mortgage insurance in calculating the finance charge. The court found creditor failed 
to meet any of the conditions for excluding such costs and was liable for twice the amount of the 
true finance charge.

Solis v. Fidelity Consumer Discount Co., 58 B.R. 983 (Pa. 1986).  Any misgivings creditors may 
have about the technical nature of the requirements should be addressed to Congress or the 
Federal Reserve Board, not the courts.  Disclosure requirements for credit sales are governed by 
15 U.S.C.S. § 1638 12 CFR § 226.8(b), (c).  Disclosure requirements for consumer loans are 
governed by 15 U.S.C.S. § 1639 12 CFR § 226.8(b), (d).  A violator of the disclosure 
requirements is held to a standard of strict liability. Therefore, a plaintiff need not show that the 
creditor in fact deceived him by making substandard disclosures. Since Transworld Systems Inc. 
have not cancelled the security interest and return all monies paid by Ms. Sherrie I. LaForce 
within the 20 days of receipt of the letter of rescission of October 7, 2009, the lenders named 
above are responsible for actual and statutory damages pursuant to 15 U.S.C. 1640(a). 

Lewis v. Dodge, 620 F.Supp. 135, 138 (D. Conn. 1985);

Porter v. Mid-Penn Consumer Discount Co., 961 F.2d 1066 (3rd Cir. 1992). Porter filed an 
adversary proceeding against appellant under  15 U.S.C. §1635,  for failure to honor her request 
to rescind a loan secured by a mortgage on her home.

Rowland v. Magna Millikin Bank of Decatur, N.A., 812 F.Supp. 875 (1992) Even technical 
violations will form the basis for liability. The mortgagors had a right to rescind the contract in 
accordance with 15 U.S.C. §1635(c).



New Maine Nat. Bank v. Gendron, 780 F.Supp. 52 (1992). The court held that defendants were 
entitled to rescind loan under strict liability terms of TILA because plaintiff violated TILA's 
provisions.

Dixon v. S & S Loan Service of Waycross, Inc., 754 F.Supp. 1567 (1990); TILA is a remedial 
statute, and, hence, is liberally construed in favor of borrowers. The remedial objectives of TILA 
are achieved by imposing a system of strict liability in favor of consumers when mandated 
disclosures have not been made. Thus, liability will flow from even minute deviations from the 
requirements of the statute and the regulations promulgated under it.

Woolfolk v. Van Ru Credit Corp., 783 F.Supp. 724 (1990) There was no dispute as to the 
material facts that established that the debt collector violated the FDCPA. The court granted the 
debtors' motion for summary judgment and held that (1) under 15 U.S.C. §1692(e), a debt 
collector could not use any false, deceptive, or misleading representation or means in connection 
with the collection of any debt;  Unfair Debt Collection Practices Act.

Jenkins v. Landmark Mortg. Corp. of Virginia, 696 F.Supp. 1089 (W.D. Va. 1988). Plaintiff was 
also misinformed regarding the effects of a rescission. The pertinent regulation states that "when 
a consumer rescinds a transaction, the security interest giving rise to the right of rescission 
becomes void and the consumer shall not be liable for any amount, including any finance 
charge." 12 CFR §226.23(d) (1)..

Laubach v. Fidelity Consumer Discount Co., 686 F.Supp. 504 (E.D. Pa. 1988).  monetary 
damages for the plaintiffs pursuant to the Racketeer Influenced and Corrupt Organization Act, 18 
USC §1961. (Count I); the Truth-in-Lending Act, 15 USC §1601.

Searles v. Clarion Mortg. Co., 1987 WL 61932 (E.D. Pa. 1987); Liability will flow from even 
minute deviations from requirements of the statute and Regulation Z. failure to accurately 
disclose the property in which a security interest was taken in connection with a consumer credit 
transaction involving the purchase of residential real estate in violation of 15 USCs §1638(a)(9). 
and 12 CFR §226.18(m).

Dixon v. S & S Loan Service of Waycross, Inc., 754 F.Supp. 1567, 1570 (S.D. Ga. 1990). 
Congress's purpose in passing the Truth in Lending Act (TILA), 15 USCs §1601(a).  was to 
assure a meaningful disclosure of credit terms so that the consumer will be able to compare more 
readily the various credit terms available to him. 15 USCs §1601(a). TILA is a remedial statute, 
and, hence, is liberally construed in favor of borrowers.;

Shroder v. Suburban Coastal Corp., 729 F.2d 1371, 1380 (11th Cir. 1984). disclosure statement 
violated  12 CFR §226.6(a).,

Wright v. Mid-Penn Consumer Discount Co., 133 B.R. 704 (E.D. Pa. 1991) Holding that creditor 
failed to make material disclosures in connection with one loan;

Cervantes v. General Electric Mortgage Co., 67 B.R. 816 (E.D. Pa. 1986). The court found that 
the TILA violations were governed by a strict liability standard, and defendant's failure to reveal 



in the disclosure statement the exact nature of the security interest violated the TILA.  

Perry v. Federal National Mortgage, 59 B.R. 947 (E.D. Pa. 1986). Defendant failed to accurately 
disclose the security interest taken to secure the loan.

Porter v. Mid-Penn Consumer Discount Co., 961 F.2d 1066 (3rd Cir. 1992). Adversary 
proceeding against appellant under 15 U.S.C. §1635, for failure to honor her request to rescind a 
loan secured by a mortgage on her home.  She was entitled to the equitable relief of rescission 
and the statutory remedies under 15 U.S.C. §1640 for appellant's failure to rescind upon request.

Solis v. Fidelity Consumer Discount Co., 58 B.R. 983 (Pa. 1986).  Any misgivings creditors may 
have about the technical nature of the requirements should be addressed to Congress or the 
Federal Reserve Board, not the courts.  Disclosure requirements for credit sales are governed by 
15 U.S.C.S. § 1638 12 CFR § 226.8(b), (c).  Disclosure requirements for consumer loans are 
governed by 15 U.S.C.S. § 1639 12 CFR § 226.8(b), (d).  A violator of the disclosure 
requirements is held to a standard of strict liability. Therefore, a plaintiff need not show that the 
creditor in fact deceived him by making substandard disclosures.  Rowland v. Magna Millikin 
Bank of Decatur, N.A., 812 F.Supp. 875 (1992),

Even technical violations will form the basis for liability. The mortgagors had a right to rescind 
the contract in accordance with 15 U.S.C. §1635(c).  New Maine Nat. Bank v. Gendron, 780 
F.Supp. 52 (D. Me. 1992). The court held that defendants were entitled to rescind loan under 
strict liability terms of TILA because plaintiff violated TILA's provisions.

US Bankruptcy Court, Eastern Dist. Of California: Honorable Ronald H. Sargis, Sacramento, 
Ca., May 20, 2010, Case No.10-21656-E-11   Ricky Walker; To wit: "Under California law, to 
perfect the transfer of mortgage paper as collateral the owner should physically transfer the Note 
to the transferee. Bear v. Golden Plan of California, Inc., 829 F.2d 705, 709(9th Cir.1986). 
Without physical transfer, the sale of the Note could be invalid as a fraudulent conveyance, Cal. 
Civil Code 3440, or as unperfected Cal. Comm. Code 9313-9314, see Roger Bernhardt, 
California mortgage and Deed of Trusts, and foreclosure litigation 1.26 (4th Ed. 2009)". Since it 
is well settled law that the Note and the Deed are inseparable, any and all assignees of the Deed, 
as an incident to the Note, are invalid on their face and constitute evidence of the fraud 
perpetrated upon Plaintiff, the People of California and this Court.

Section 362(a) of the Bankruptcy Code provides that the filing of a bankruptcy petition operates 
as a stay of collection and enforcement actions. 11 U.S.C. § 362(a). The purpose of the automatic 
stay is "to give the debtor a breathing spell and to prevent a race by creditors against the debtor's 
assets until such time as the bankruptcy court can sort out the respective interests of the debtor, 
the bankruptcy estate, and creditors." In re Jones, 348 B.R. 715, 717-18 (Bankr. E.D. Va. 2006).

Section 362(d) allows the court, upon request of a "party in interest," to grant relief from the stay, 
"such as terminating, annulling, modifying, or conditioning such stay." 11 U.S.C. § 362(d)(1). 



The court may grant relief "for cause, including the lack of adequate protection." Id. The court 
may also grant relief from the stay with respect to specific property of the estate if the debtor 
lacks equity in the property and the property is not necessary to an effective reorganization. 11 
U.S.C. § 362(d)(2) "[a]ll motions for relief from stay . . . are contested matters and are governed 
by FRBP 9014, 11 U.S.C. § 362[] and [the] Local Bankruptcy Rules." the following elements 
"must be included in a motion for relief from stay: . . . (4) a description of the security interest 
and its perfection; (5) a statement of the basis for the relief claimed . . . . The specific facts 
constituting cause shall be set forth if a motion is brought for cause." (Emphasis added.) Thus, 
this Court's rules of procedure require that each lift-stay motion contain certain indispensable 
elements, the absence of which should result in a denial of such motion, just like a complaint 
failing to state a claim would be subject to dismissal on a 12(b)(6) motion.

As noted above, lift-stay motions are contested matters governed by, inter alia, Rule 9014. Rule 
9014, in turn, makes such motions subject to Rule 7017, which, in turn, incorporates Fed. R. Civ. 
P. 17 providing that an "action must be prosecuted in the name of the real party in interest." As 
previously noted, "[i]t is axiomatic that in federal courts a claim may only be asserted by the real 
party in interest. Rule 7017 of the Federal Rules of Bankruptcy Procedure incorporates the 
provisions of Rule 17 of the Federal Rules of Civil Procedure. The purpose of Rule 17 is to 
ensure that the person bringing a lawsuit has the right to enforce the asserted claim." In re Smith, 
419 B.R. 622, 628 (Bankr. E.D. Va. 2008)

Since a movant seeking relief from stay is seeking to exercise a right stayed by § 362(a), a 
movant for relief from stay bears the burden of proof that it has standing to bring the motion. See, 
e.g., In re Wilhelm, 407 B.R. 392 (Bankr. D. Idaho 2009).

"To obtain stay relief, each Movant must have standing, and be the real party in interest under 
Federal Rule of Civil Procedure 17." Id. at 398. "Standing" and "real party in interest" are 
concepts that are related but not identical. Standing encompasses two major components: 
"constitutional limitations on federal court jurisdiction and prudential limitations on its exercise," 
Warth v. Seldin, 422 U.S. 490, 498 (1975), while "real party in interest" is generally part of 
"standing," as discussed below.

Constitutional standing concerns whether the plaintiff's personal stake in the lawsuit is sufficient 
to have a "case or controversy" to which the federal judicial power may extend under Article III. 
See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555, 559-60 (1992). Prudential standing 
includes the idea that a party must assert its own claims, rather than another's. See, e.g., Warth, 
422 U.S. at 499. The purpose of this rule is to require that an action be brought in the name of the 
party who possesses the substantive right being asserted under the applicable law. Smith, 419 
B.R. at 629. Thus, the requirement of Fed. R. Civ. P. 17, made applicable to stay relief motions 
by Rule 9014, "generally falls within the prudential standing doctrine." In re Wilhelm, 407 B.R. 
at 398; accord. In re Taylor, 252 B.R. 346 (Bankr. E.D. Va. 1999) (discussing Rule 17 and "real 
party in interest" as part of "standing"); In re Dove, 199 B.R. 342 (Bankr. E.D. Va., 1996) 
(applying Rule 7017 and finding lack of standing); In Re Sposa, 31 B.R. 307 (Bankr. E.D. Va. 
1983) (similar).

Finally, to obtain relief in federal court, a party must meet both the constitutional requirements 
(Article III) and the prudential requirements (including "real party in interest") of standing. See, 



e.g., Morrow v. Microsoft Corp., 499 F.3d 1332, 1339 (Fed. Cir. 2007).

Mortgage notes are commercial paper (whether negotiable or non-negotiable) covered by the 
Uniform Commercial Code as adopted by each of the Fifty States, including Virginia. Va. Code § 
8.1A-101 et seq.; First Nat. Exchange Bank v. Johnson, 355 S.E.2d 326 (Va. 1987) When a party 
seeks to enforce a note against a debtor, the debtor not only has the right, but also has the 
responsibility to demand production of the note. See, e.g., Lambert v. Baker, 348 S.E.2d 214, 216-
17 (Va. 1986) ("payor may protect himself by demanding production of the instrument and 
refusing payment to any party not in possession unless in an action on the obligation the owner 
proves his ownership; . . . it is Jeff's responsibility to raise and establish this affirmative 
defense").

In re Wilhelm, 407 B.R. 392 (Bankr. Idaho 2009), where the bankruptcy court denied several lift 
stay motions, holding that none of the several banks posing as secured creditors actually had 
standing to enforce the mortgage notes against the debtors. Id. at 405.

Similarly, in In re Weisband, 4:09-bk-05175 (Bankr. Ariz., March 29, 2010), the court denied a 
stay relief motion where the movant, even though in possession of the note "failed to demonstrate 
that the Note is properly payable to [it]."

"An attorney for the plaintiff cannot admit evidence into the court. He is either an attorney or a 
witness".

(Trinsey v. Pagliaro D.C.Pa. 1964, 229 F. Supp. 647)

Subject: Trinsey v Pagliaro, 229 F.Supp. 647: when you read it you will find that it is THE case 
cited for FRCivP 12(b) (6).

Now, while what it says at 12(b) (6) is good, notice how I have highlighted some items from the 
actual decision, it goes MUCH further than 12(b) (6) does and we should also. Keep in mind the 
two Maxims in Law that are opposite sides of the same coin: Truth is Expressed in the Form of 
an Affidavit, & An Unrebutted Affidavit stands as Truth in the Matter.

Now, while keeping these in mind, think about when someone like an attorney for the IRS comes 
forward and "testifies" about how you did such-and-such. Are they a First-Hand-Witness, or 
simply a "Statement of Counsel in Brief or Argument?" Shut them down! Hit them with Trinsey 
and get the "Judge" to take official Judicial Notice of it. If the "Judge" does not sustain your 
object, you need to immediately file an oral "Affidavit of Prejudice" against the "Judge" as he has 
shown his prejudice and then file the same Affidavit in writing into the record with witnesses to 
the same. Once your Affidavits are filed, get a record of what has been filed and show that you 



are the only one who has actually introduced FACTS into the case and move for Summary 
Judgment upon the Facts... while reminding the "Judge" that the ONLY thing he is to consider is 
the FACTS of the case ON THE RECORD, that the opposing "counsel" has only been 
"enlightening" to the Court, but not sufficient to rise to the level of FACT.

This applies both with Federal Rules of Evidence and State Rules of Evidence.... there must be a 
competent first hand witness (a body). There has to be a real person making the complaint and 
bringing evidence before the court. Corporations are paper and can't testify.

"Manifestly, [such statements] cannot be properly considered by us in the disposition of [a] case." 
United States  v. Lovasco (06/09/77)  431 U.S. 783, 97 S. Ct. 2044, 52 L. Ed. 2d 752,

"Under no possible view, however, of the findings we are considering can they be held to 
constitute a compliance with the statute, since they merely embody conflicting statements of 
counsel concerning the facts as they suppose them to be and their appreciation of the law which 
they deem applicable, there being, therefore, no attempt whatever to state the ultimate facts by a 
consideration of which we would be able to conclude whether or not the judgment was 
warranted." Gonzales  v. Buist. (04/01/12) 224 U.S. 126, 56 L. Ed. 693, 32 S. Ct. 463. 

"No instruction was asked, but, as we have said, the judge told the jury that they were to regard 
only the evidence admitted by him, not statements of counsel", Holt v. United States, (10/31/10) 
218 U.S. 245, 54 L. Ed. 1021, 31 S. Ct. 2, 

"The prosecutor is not a witness; and he should not be permitted to add to the record either by 
subtle or gross improprieties. Those who have experienced the full thrust of the power of 
government when leveled against them know that the only protection the citizen has is in the 
requirement for a fair trial." Donnelly v. Dechristoforo, 1974.SCT.41709 
<http://www.versuslaw.com> ¶ 56; 416 U.S. 637 (1974) Mr. Justice Douglas, dissenting.

"Care has been taken, however, in summoning witnesses to testify, to call no man whose 
character or whose word could be successfully impeached by any methods known to the law. 
And it is remarkable, we submit, that in a case of this magnitude, with every means and resource 
at their command, the complainants, after years of effort and search in near and in the most 
remote paths, and in every collateral by-way, now rest the charges of conspiracy and of gullibility 
against these witnesses, only upon the bare statements of counsel. The lives of all the witnesses 
are clean, their characters for truth and veracity un-assailed, and the evidence of any attempt to 



influence the memory or the impressions of any man called, cannot be successfully pointed out in 
this record." Telephone Cases. Dolbear  v. American Bell Telephone Company, Molecular 
Telephone Company v. American Bell Telephone Company. American Bell Telephone Company 
v.. Molecular Telephone Company, Clay Commercial Telephone Company v. American Bell 
Telephone Company, People's Telephone Company v. American Bell Telephone Company,  
Overland Telephone Company v. American Bell Telephone Company,. (PART TWO OF 
THREE) (03/19/88) 126 U.S. 1, 31 L. Ed. 863, 8 S. Ct. 778. 

"Statements of counsel in brief or in argument are not sufficient for motion to dismiss or for 
summary judgment," Trinsey v. Pagliaro, D. C. Pa. 1964, 229 F. Supp. 647.

"Factual statements or documents appearing only in briefs shall not be deemed to be a part of the 
record in the case, unless specifically permitted by the Court" - Oklahoma Court Rules and 
Procedure, Federal local rule 7.1(h).

Trinsey v Pagliaro D.C.Pa. 1964, 229 F. Supp. 647. "Statements of counsel in brief or in 
argument are not facts before the court and are therefore insufficient for a motion to dismiss or 
for summary judgment." Pro Per and pro se litigants should therefore always remember that the 
majority of the time, the motion to dismiss a case is only argued by the opposing attorney, who is 
not allowed to testify on the facts of the case, the motion to dismiss is never argued by the real 
party in interest.

"Where there are no depositions, admissions, or affidavits the court has no facts to rely on for a 
summary determination." Trinsey v. Pagliaro, D.C. Pa. 1964, 229 F. Supp. 647.

Frunzar v. Allied Property and Casualty Ins. Co. (Iowa 1996)+ 548 N.W.2d 880 Professional 
statements of litigants attorney are treated as affidavits, and attorney making statements may be 
cross-examined regarding substance of statement. [And, how many of those Ass-Holes have 
"first hand knowledge"? NONE!!!]

Porter v. Porter (N.D. 1979 ) 274 N.W.2d 235 ñ The practice of an attorney filing an affidavit on 
behalf of his client asserting the status of that client is not approved, inasmuch as not only does 
the affidavit become hearsay, but it places the attorney in a position of witness thus 
compromising his role as advocate.

Deyo v. Detroit Creamery Co (Mich 1932) 241 N.W.2d 244 ñ Statutes forbidding administering 
of oath by attorney's in cases in which they may be engaged applies to affidavits as well.



        Farmers and Miners Bank v. Bluefield National Bank, 11 F 2d 83, 271 U.S. 669.  "In the 
federal courts, it is well established that a national bank has not power to lend its credit to another 
by becoming surety, indorser, or guarantor for him."

        Bowen v. Needles Nat. Bank, 94 F 925 36 CCA 553, certiorari denied in 20 S.Ct 1024, 176 
US 682, 44 LED 637. "A national bank has no power to lend its credit to any person or 
corporation."

        Zinc Carbonate Co. v. First National Bank, 103 Wis 125, 79 NW 229.  American Express 
Co. v. Citizens State Bank, 194 NW 430 "The doctrine of ultra vires is a most powerful weapon 
to keep private corporations within their legitimate spheres and to punish them for violations of 
their corporate charters, and it probably is not invoked too often."

        Barnsdall Refining Corn. v. Birnam Wood Oil Co.. 92 F 26 817.  "Any false representation 
of material facts made with knowledge of falsity and with intent that it shall be acted on by 
another in entering into contract, and which is so acted upon, constitutes 'fraud,' and entitles party 
deceived to avoid contract or recover damages."

       Leonard v. Springer 197 Ill 532. 64 NE 301. "Any conduct capable of being turned into a 
statement of fact is representation. There is no distinction between misrepresentations effected by 
words and misrepresentations effected by other acts."

       Guardian Agency v. Guardian Mut. Savings Bank, 227 Wis 550, 279 NW 83. "The contract 
is void if it is only in part connected with the illegal transaction and the promise single or entire."

       Whipp v. Iverson, 43 Wis 2d 166. "It is not necessary for recision of a contract that the party 
making the misrepresentation should have known that it was false, but recovery is allowed even 
though misrepresentation is innocently made, because it would be unjust to allow one who made 
false representations, even innocently, to retain the fruits of a bargain induced by such 
representations." 

       F& PR v. Richmond, 133 SE 898; 151 Va 195. "When a contract is once declared ultra vires, 
the fact that it is executed �� does not validate it, nor can it be ratified, so as to make it the basis of 
suitor action, nor does the doctrine of estoppel apply."

       Howard & Foster Co. v. Citizens Nat'l Bank of Union, 133 SC 202, 130 SE 759(1926) "It 
has been settled beyond controversy that a national bank, under federal Law being limited in its 
powers and capacity, cannot lend its credit by guaranteeing the debts of another. All such 
contracts entered into by its officers are ultra vires."

(Public Law 106-122). To me, this is very good evidence that promissory notes created for the 
purpose of buying property have been directly exchanged for FRN's and those notes are what in 
fact paid the seller.



In reference to the note please read: UCC 3-104e, 3-106d last
sentence, 3-302, 3-305, 3-306 and 3-308. Why not do a counterclaim
under 3-305 and 3-306 since there cannot be a holder in due course if
the promise or order is an instrument 3-106d. The note is an
instrument (3-104e) and after they indorse it "pay to the order of"
they've converted into a draft/check. Doesn't 3-306 say we have rights
to claim to the proceeds and recovery of the instrument? But related
to your state statutorily UCC.

When the note is split from the deed of trust, "the note becomes, as a practical matter, 
unsecured." RESTATEMENT (THIRD) OF PROPERTY (MORTGAGES) § 5.4 cmt. a (1997).

A person holding only a note lacks the power to foreclose because it lacks the security, and a 
person holding only a deed of trust suffers no default because only the holder of the note is 
entitled to payment on it. See RESTATEMENT (THIRD) OF PROPERTY (MORTGAGES) § 
5.4 cmt. e (1997). 
"Where the mortgagee has `transferred' only the mortgage, the transaction is a nullity and his 
`assignee,' having received no interest in the underlying debt or obligation, has a worthless piece 
of paper." 4 RICHARD R. POWELL, POWELL ON REAL PROPERTY, § 37.27[2] (2000).

Assignment omitting reference to debt.

An assignment of the mortgage security, apart from the debt, is a nullity.18 And this appears to 
be so without reference to whether the mortgagee has the legal title. If he has the latter, he can in 
some states transfer it without the debt,10 but the mortgage lien, that is, the right to proceed 
against the land as security, can exist only in favor of the holder of the debt secured.20

It has been decided in a number of cases, apparently, that a transfer or assignment in terms of the 
"mortgage," is insufficient to transfer the debt secured, and is therefore a nullity, in the absence 
of a specific transfer of the debt, or of the note or bond given for the debt.21 These decisions 
purport to be based on the principle above referred to, that a transfer of the "mortgage" without 
the debt is a nullity.

The law of real property and other interests in land, Volume 3

 By Herbert Thorndike Tiffany

US SUPREME COURT  SAYS IN

CARPENTER V. LONGAN, 83 U. S. 271 (1872)



The note and mortgage are inseparable; the former as essential, the latter as an incident. An 
assignment of the note carries the mortgage with it, while an assignment of the latter alone is a 
nullity.

citing Jackson v. Blodget, 5 Cowan 205; Jackson v. Willard, 4 Johnson 43

B.   PROOF OF CLAIM - CASE LAW - A BANK MUST PROVIDE THE ORIGINAL "WET 
INK" SIGNATURE NOTE WHEN DEMANDED.

      1.  STATE STREET BANK AND TRUST COMPANY  v.  HARLEY LORD

           851 SO. 2ND 790 (2003)

      2.  W.H. DOWNING  v.  FIRST NATIONAL BANK OF LAKE CITY

            81 SO. 2ND 586 (1955)

      3.   NATIONAL LOAN INVESTORS, L. P.  v.  JOYMAR ASSOCIATES

            767 SO. 2ND 549,551 (2000)

      5.  DASMA INVESTMENTS, LLC  v.  REALTY ASSOCIATES FUND III

           459 F. SUPP. 2D 1294 (2006)

      6.  SHELTER DEVELOPMENT GROUP, INC.  v.  MMA OF GEORGIA

           50 BR 588,590  BANKRUPTCY COURT (1985)

      7.  FLORIDA STATUTES  90.953 - (2002)

      8.  BANKRUPTCY ACT OF 1914 SECTION 30(1) - PROOF OF CLAIM -

           DEMANDS FOR PROOF CAN ONLY BE BROUGHT BY CONTRACT     

C.  UNIVERSAL POSTAL UNION - PAGES 73, 74, 80, 96, 103, 186, 195

D.   TITLE18 USC SECTION 7

E.   JACKSON v. MAGNOLIA - 20 HOW 296, 315, 342 US

F.  SUPLEMENTAL RULES OF ADMIRALTY - FOUND IN 28 USC - Rule 55, AND 56 - 
DEFAULT AND SUMARY JUDGEMENTS



G. TITLE18 USC PART 1 CHAPTER 1 SECTION 11 PAGE 13 - DEFINES FOREIGN 
GOVERNMENT.

H.  TITLE 18 USC CHAPTER 1 SECTION 7(1) - MARITIME JURISDICTION

I.  TITLE 15 USC CHAPTER 9-A - WEATHER MODIFICATION

N.  TITLE 12 USC CHAPTER 21 - BANKING ASSOCIATIONS

O.  FEDERAL RULES OF EVIDENCE  201(d)

P.  UCC 3-603 - TENDER OF PAYMENT

Q.  UCC 3-503 (c) - NOTICE OF DISHONOR

R.  MODERN MONEY MECHANICS - HOW BANKS CREATE MONEY

      WITHOUT RISK.

S.   MEMORANDUM OF LAW

No License needed to practice law, non-attorney can represent another as next of friend,  
Litigants may be assisted by unlicensed layman during judicial proceedings. ....

REFERENCE COURT CASES

Picking v. Pennsylvania R. Co. 151 Fed. 2nd 240; Pucket v. Cox 456 2nd 233. Pro se pleadings 
are to be considered without regard to technicality; pro se litigants pleadings are not to be held to 
the same high standards of perfection as lawyers. Platsky v. C.I.A. 953 F.2d. 25. Additionally, 
pro se litigants are to be given reasonable opportunity to remedy the defects in their pleadings. 
Reynoldson v Shillinger 907F .2d 124, 126 (10th Cir. 1990); See also Jaxon v Circle K. Corp. 
773 F.2d 1138, 1140 (10th Cir. 1985) (1)

2. Haines v. Kerner (92 S. Ct. 594). The respondent in this action is a non-lawyer and is moving 
forward in Propria persona.



3. NAACP v. Button (371 U.S. 415); United Mineworkers of America v. Gibbs (383 U.S. 715); 
and Johnson v. Avery 89 S. Ct. 747 (1969). Members of groups who are competent non-lawyers 
can assist other members of the group achieve the goals of the group in court without being 
charged with "Unauthorized practice of law."

4. Brotherhood of Trainmen v. Virginia ex rel. Virginia State Bar (377 U.S. 1); Gideon v. 
Wainwright 372 U.S. 335; Argersinger v. Hamlin, Sheriff 407 U.S. 425. Litigants may be 
assisted by unlicensed layman during judicial proceedings.

5. Howlett v. Rose, 496 U.S. 356 (1990) Federal Law and Supreme Court Cases apply to State 
Court Cases

6. Federal Rules Civil Proc., Rule 17, 28 U.S.C.A. "Next Friend" A next friend is a person who 
represents someone who is unable to tend to his or her own interest...

7. Oklahoma Court Rules and Procedures, Title 12, sec. 2017 (C) "If an infant or incompetent 
person does not have a duly appointed representative he may sue by his next friend or by a 
guardian ad litem."

8. Mandonado-Denis v. Castillo-Rodriguez, 23 F3d 576 (1st Cir. 1994) Inadequate training of 
subordinates may be basis for 1983 claim.

9. Warnock v. Pecos County, Tex., 88 F3d 341 (5th Cir. 1996) Eleventh Amendment does not 
protect state officials from claims for prospective relief when it is alleged that state officials acted 
in violation of federal law.

10. Title 42 U.S.C. Sec. 1983, Wood v. Breier, 54 F.R.D. 7, 10-11 (E.D. Wis. 1972). 
Frankenhauser v. Rizzo, 59 F.R.D. 339 (E.D. Pa. 1973). "Each citizen acts as a private attorney 
general who `takes on the mantel of sovereign',"



11. Oklahoma is a "Right to Work" State! Bill SJR1! Its OK to practice God`s law with out a 
license, Luke 11:52, God`s Law was here first! "There is a higher loyalty than loyalty to this 
country, loyalty to God" U.S. v. Seeger, 380 U.S. 163, 172, 85 S. Ct. 850, 13 L. Ed. 2d 733 
(1965)

12. "The practice of law can not be licensed by any state/State. Schware v. Board of Examiners, 
United States Reports 353 U.S. pgs. 238, 239. In Sims v. Aherns, 271 S.W. 720 (1925) "The 
practice of law is an occupation of common right." A bar card is not a license, its a dues card 
and/or membership card. A bar association is that what it is, a club, A association is not license, it 
has a certificate though the State, the two are not the same........ ..

(2) Under the legal theories that purport to support non-judicial foreclosure, it is said that non 
judicial foreclosure is a matter of private contract and not state action. Thus, the theory goes, 
parties are free to contract amongst themselves for authority to sell the property when the loan is 
reported by some party (alleging to be the beneficiary under the Deed of Trust). So anything the 
Trustee does that is wrong is really a matter of breach of contract, not violation of due process. If 
the Trustee on the deed of trust lacks authority, if the beneficiary is out of business and some 
other party is alleging it is now the new beneficiary, if anyone with or without knowledge alleges 
that the loan is in default and they are wrong or acting wrongfully, it is a matter of private 
contract, not subject to the rules of civil procedure governing the conduct of lawsuits in state or 
Federal Court. It is a contract authorizing "self-help". Thus I conclude that the homeowner is 
equally entitles to utilize self-help to preserve his interest in his real property. Of course filing a 
notice of intent to preserve interest in real property, a notice of non-compliance with statute, or 
some other instrument that clouds title could force the conversion to a judicial foreclosure where 
the Trustee and beneficiary would be required to step forward and reveal the true holder in due 
course, account for the flow of the funds paid thus far, etc. But adding the force of Federal Law 
(TILA, RESPA and HOEPA), and applicable state laws on deceptive lending practices, and 
applicable common law to the permission to use self-help gives the homeowner greater power 
than the entities that seek to use self-help to foreclose. By filing a Qualified Written Request, 
Federal Law requires an answer and resolution. Barring that resolution, and using thecommon 
law doctrine of tacit procuration as a tool of enforcement at the end of the QWR, the homeowner 
has a legal right under color of state and federal law to file an instrument or reconveyance as 
attorney in fact for the "beneficiary" of record - forcing the "pretender lender" to either back off 
or prove their case.
REMEMBER, YOUR GOAL IS NOT TO ALLEGE THAT YOU DON'T OWE THE MONEY 
AT ALL. YOUR GOAL IS TO ALLEGE THAT IF YOU DO OWE MONEY IT IS NOT TO 
THE TRUSTEE OR THE PARTY PRETENDING TO BE THE BENEFICIARY. BASED 
UPON THE SEC FILINGS THERE IS PROBABLE CAUSE TO BELIEVE THAT YOUR 
LOAN WAS HANDLED AND TRANSFERRED, SOLD, SLICED AND DICED MANY 
TIMES. DESPITE THE CURRENT TREND OF COUNTRYWIDE AND OTHERS TO SAY 
THIS INFORMATION IS CONFIDENTIAL, THERE ARE VERY FEW JUDGES THAT 
WOULD AFFIRM THAT YOU HAVE NO RIGHT TO KNOW THE IDENTITY OF YOUR 



REAL LENDER. YOUR POINT IN GOING TO COURT IS NOT TO SAY THAT YOU 
AUTOMATICALLY WIN AND THEY LOSE. YOUR POINT IS TO SAY THAT YOU WISH 
TO BE HEARD ON THE MERITS OF THE DEFENSES, AFFIRMATIVE DEFENSES AND 
COUNTERCLAIMS YOU HAVE AND THAT YOU WANT TO HAVE THE RIGHT OF 
DISCOVERY ALL UNDER THE RULES OF CIVIL PROCEDURE.

Sent from my iPad

"Even when the person who makes the constitutionally required "Oath or affirmation" is a 
lawyer, the only function that she performs in giving sworn testimony is that of a witness.", " The 
Fourth Amendment requires that arrest warrants be based "upon probable cause, supported by 
Oath or affirmation" -- a requirement that may be satisfied by an indictment returned by a grand 
jury, but not by the mere filing of criminal charges in an unsworn information signed by the 
prosecutor. GO>Gerstein v. Pugh, 420 U.S. 103, GO>117 (1975); see also GO>Coolidge v. New 
Hampshire, 403 U.S. 443 (1971)." Kalina v. Fletcher, 522 U.S. 118 (1997) verified

Take a look at FRCP Rule 60 (b) (3) (4) Void judgments, Fraud, Mistake .  The fraud lies in that 
their foreign, copyright statutes/codes/rules are all corporate and theie charges do not aply to and 
cannot reach us, so it appears that even by their own rules everything they do is void

Defendant U.S. Bank, N.A., as Trustee for the LXS2007-4N Trust ("U.S. Bank"), seeks dismissal 
under Federal Rule of Civil Procedure 12(b)(6) of a complaint filed by plaintiff homeowner 
Henry Botelho. Specifically, U.S. Bank claims that Botelho cannot state a claim for rescission of 
his mortgage loan under the Truth in Lending Act, 15 U.S.C. § 1601 et seq., unless he alleges a 
present ability to tender the loan proceeds. As discussed in further detail in the Order, such an 
allegation is not necessary for Botelho's case to survive the pleading stage. 
Accordingly, U.S. Bank's motion is denied.
Hat tip to Boot Camp Grad Carmen Dellutri http://www.ca11.uscourts.gov/opinions/ops/
200814991.pdf

In Re Hwang, 396 B.R. 757 (U.S.B.C., 2008) "Hence, 'a defect in standing cannot be waived; it 
must be raised, either by the parties or by the court, whenever it becomes apparent"; Bellistri v. 
Ocwen Loan Servicing, LLC, 284 S.W.3d 619 (Missouri Court of Appeals, 2009), "Lack of 
standing cannot be waived and may be considered by the court sua sponte.". "Plaintiff has the 
burden of establishing its standing". Novastar Mortgage, Inc v. Snyder 3:07CV480 (2008).

LaSalle Bank Natl. Assn. v Ahearn (59 AD3d 911), the Court held that the assignment must be 
effective prior to commencement of the action. An assignee of such a mortgage does not have 
standing to foreclose unless the assignment is complete at the time the action is commenced (see 
Bankers Trust Co. v Hoovis, 263 AD2d 937, 938 [1999];

An assignment of a mortgage does not have to be in writing and can be effective through 
physical delivery of the mortgage (see Flyer v Sullivan, 284 App Div 697, 699 [1954]). 
However, if it is in writing, the execution date is generally controlling and a written assignment 
claiming an earlier effective date is deficient unless it is accompanied by proof that the physical 



delivery of the note and mortgage was, in fact, previously effectuated (see Bankers Trust Co. v 
Hoovis, 263 AD2d at 938).

"The plaintiff has no standing to maintain this action" see Citigroup Global Markets Realty Corp. 
v Randolph Bowling, 25 Misc 3d 1244[A], 2009 NY Slip Op 52567[U] [2009].

"One without a pecuniary interest in the mortgage loan is not an obligee under the debt and thus, 
has no standing to foreclose ab initio."  See Watkins v. Bryant (1891) 91C 492, 27 P 77

"MERS never held the promissory note, thus its assignment of the deed of trust to Ocwen 
separate from the note had no force." 284 S.W.3d at 624; see also In re Wilhelm, 407 B.R. 392 
(Bankr. D. Idaho 2009), In re Vargas, 396 B.R. 511, 517 (Bankr. C.D. Cal. 2008) "

."  If MERS is only the mortgagee, without ownership of the mortgage instrument, it does not 
have an enforceable right. See Vargas, 396 B.R. 517 "[w]hile the note is 'essential,' the mortgage 
is only 'an incident' to the note" Carpenter v. Longan, 16 Wall. 271, 83 U.S. 271, 275, 21 L. Ed 
313 (1872).  A transfer of interest in the Deed of Trust alone is void.

Further, several courts have recently acknowledged that MERS is not and cannot be the owner of 
the underlying note and therefore could not transfer the note, the beneficial interest in the deed of 
trust, or foreclose upon the property secured by the deed. See In re Foreclosure Cases, In re 
Vargas, 396 B.R. 511, 520 (Bankr. C.D. Cal. 2008) ; Landmark Nat'l Bank v. Kelser, 216 p.3d 
158 (Kan. 2009) ; Lasalle Bank v. Lamy, 824 N.Y.S2d 769 (N.Y. Sup. Ct. 2006) .

"[f]oreclosure of a mortgage may not be brought by one who has no title to it" Kluge v Fugazy, 
(145 AD2d 537, 538 [1988]).

"When a court is deciding a motion for summary judgment, it can search the record and, even in 
the absence of a cross motion, may grant summary judgment to a non-moving party "(CPLR 
3212[b]; Dunham v Hilco Constr. Co., Inc., 89 NY2d 425 [1996]).





Wells Fargo Quiet Title, Wrongful Foreclosure, 
Punitive Damages Lawsuit 
Wells Fargo Quiet Title, Wrongful Foreclosure, Punitive Damages Lawsuit DAVID and CRYSTAL 
HOLM V. Wells Fargo Results in $2,959,123.00 in financial damages to homeowners and Quite Title to 
their property.   

Based upon the record, the Court finds this sum to be fair and reasonable and supported by the evidence 
adduced at trial. IT IS FURTHER ORDERED ADJUDGED AND DECREED that judgment is entered for 
punitive damages in favor of Plaintiffs David and Crystal Holm, husband and wife, and against Defendant 
Wells Fargo Home Mortgage, Inc. in the amount of TWO MILLION, NINE HUNDRED FIFTY NINE 
THOUSAND, ONE HUNDRED TWENTY THREE DOLLARS ($2,959,123.00).  

Case No. 08CN-CV00944 

JUDGMENT  

NOW, THEREFORE, this matter having been tried before the Court, commencing on the 14th day of January, 
2015, and, further, the Court having taken this matter under advisement upon its submission on the 16th day of 
January, 20] S, and WHEREAS, Plaintiffs appeared in person and by and through counsel, Gregory Leyh, and 
Defendants appeared by and through counsel, Martin Blanchard, Janet McKillip, and Andrew Jones, and 
WHEREAS, Plaintiffs having dismissed Count III, the Court finds on Count II and Count 1 as follows: 

GENERAL FINDINGS  

Plaintiffs Crystal G. Holm and David E. Holm were, at all times relevant to this proceeding, husband and wife 
residing in Clinton County, Missouri. Further, Plaintiffs were, until the foreclosure sale at issue, owners of real 
property situate in Clinton County, Missouri, commonly known as 3800 Timberlake Drive, Holt, Missouri, 
more particularly described as follows: 

LOT SIXTEEN (16) IN WOODRAIL, A SUBDIVISION IN CLINTON COUNTY, MISSOURI, 
ACCORDING TO THE RECORDED PLAT THEREOF  

In 2008, a dispute arose as to Plainti�I�I�V�¶���G�H�E�W���R�Q���W�K�H���S�U�R�S�H�U�W�\�����7�K�H���S�U�R�S�H�U�W�\���D�O�V�R���V�X�V�W�D�L�Q�H�G���6�X�E�V�W�D�Q�W�L�D�O���G�D�P�D�J�H��
from a storm and the application of insurance proceeds was at issue. Plaintiffs had numerous communications 
(both verbal and written) with various Representatives of Defendant Wells Fargo Home Mortgage, Inc. 
(hereinafter referred to as Wells Fargo), and various representatives of Kozeny & McCubbin, L.C. (legal 
counsel for both Defendants in this proceeding and hereinafter referred to as Kozeny & McCubbin). 

Plaintiffs were still seeking to resolve the disputed debt issues when Kozeny and McCubbin, acting, as 
Successor Trustee, and/or as legal counsel for the Successor Trustee, and/or as legal counsel for Defendant 
Wells Fargo, commenced foreclosure proceedings against Plaintiffs relating to the above-referenced property. 
Undisputed evidence reveals Plaintiffs family received a dollar amount to stop the foreclosure from Kozeny & 
McCubbin and Defendant Wells Fargo. Plaintiffs procured the necessary funds per the agreement. 

Regardless, on August 15, 2008, Kozeny & McCubbin proceeded to foreclosure, selling the property to 
Defendant Federal Horne Loan Mortgage Corporation (hereinafter referred to as Freddie Mac) for the sum of 
�������������������������� �3�O�D�L�Q�W�L�I�I�V�¶�� �H�I�I�R�U�W�V�� �W�R�� �V�H�W�� �D�V�L�G�H�� �W�K�H�� �I�R�U�H�F�O�R�V�X�U�H�� �D�Q�G��or reinstate the Joan were in vain. Ultimately, 
Freddie Mac filed an action in Unlawful Detainer (14CN-CV00501), currently pending against Plaintiffs, and 



�3�O�D�L�Q�W�L�I�I�V���I�L�O�H�G���W�K�H���L�Q�V�W�D�Q�W���O�D�Z�V�X�L�W�����7�K�H���&�R�X�U�W���Z�L�O�O���I�L�U�V�W���D�G�G�U�H�V�V���3�O�D�L�Q�W�L�I�I�V�¶���F�O�D�L�P���I�R�U���T�X�L�H�W���W�L�W�O�H��relief set forth in 
Count II 

COUNT II  

Uncontroverted evidence at trial establishes Plaintiffs possessed title to the subject property until the date of the 
�I�R�U�H�F�O�R�V�X�U�H���V�D�O�H�����3�U�L�R�U���W�R���W�K�H���V�D�O�H�����-�X�Q�H�����������������������W�K�H���³�)�R�U�H�F�O�R�V�X�U�H���'�H�S�D�U�W�P�H�Q�W�´���R�I���.�R�]�H�Q�\���	���0�F�&�X�E�E�Ln sent a 
�O�H�W�W�H�U�� �W�R�� �3�O�D�L�Q�W�L�I�I�V�� �³�L�Q�� �U�H�V�S�R�Q�V�H�� �W�R�� �\�R�X�U�� �F�R�U�U�H�V�S�R�Q�G�H�Q�F�H�� �G�L�V�S�X�W�L�Q�J�� �W�K�H�� �Y�D�O�L�G�L�W�\�� �R�I�� �W�K�H�� �G�H�E�W�´�� �R�Q�� �W�K�H�� �V�X�E�M�H�F�W��
property. (It is unclear to the Court whether Kozeny & McCubbin issued the letter in their capacity as Successor 
Trustees, Attorneys for Successor Trustees, Attorneys for Wells Fargo, or in some other capacity.) The 
�F�R�U�U�H�V�S�R�Q�G�H�Q�F�H���L�Q�G�L�F�D�W�H�G���W�K�H�\���Z�H�U�H���S�U�R�Y�L�G�L�Q�J���3�O�D�L�Q�W�L�I�I�V���Z�L�W�K���³�������$���F�R�S�\���R�I���W�K�H���G�H�H�G���R�I���W�U�X�V�W�����D�Q�G���������$���F�R�S�\���R�I��
�W�K�H�� �Q�R�W�H�´�� �W�R�� �³�Y�H�U�L�I�\�� �W�K�H�� �G�H�E�W�� �Z�K�L�F�K�� �L�V�� �R�Z�H�G���´�� �7�K�H�� �S�U�R�P�L�V�V�R�U�\�� �Q�R�W�H�� ���L�Q�F�O�X�G�H�G�� �L�Q�� �3�O�D�L�Q�W�L�I�I�V�¶�� �(�[�K�L�E�L�W�� �������� �Z�D�V�� �D��
promise to pay the original lender, Commercial Federal Mortgage Corp., and contained no endorsements, either 
in blank or to a specific party. The undisputed facts are neither Wells Fargo nor Freddie Mac had the right to 
enforce the note rendering the foreclosure sale void. In Williams v. Kimes, 996 S.W. 2nd 43, 4S (Mo. 1999), 
�W�K�H���0�L�V�V�R�X�U�L���6�X�S�U�H�P�H���&�R�X�U�W���L�Q�G�L�F�D�W�H�G���³�Q�R���W�L�W�O�H �L�V���F�R�Q�Y�H�\�H�G���W�K�U�R�X�J�K���W�K�H���V�D�O�H�´���Z�K�H�Q���D���S�D�U�W�\���Z�K�R���O�D�F�N�V���D���U�L�J�K�W���W�R��
enforce the note proceeds with foreclosure sale. Based upon the evidence, the Court finds neither Wells Fargo 
nor Freddie Mac had the right to enforce the unendorsed note incorrectly described by Kozeny & McCubbin as 
�H�Y�L�G�H�Q�F�H���W�R���³�Y�H�U�L�I�\���W�K�H���G�H�E�W���Z�K�L�F�K���L�V���R�Z�H�G���´��This Court finds Freddie Mac did not obtain title to the instant 
property through the foreclosure sale and title to the instant property should be quieted in the name of 
Plaintiffs. 

COUNT I  

In Count II Plaintiffs seek both compensatory and punitive damages for wrongful foreclosure of their property 
by Defendant Wells Fargo. Based upon the facts presented at trial, including, but not limited to, the facts set 
forth herein, the Court finds the foreclosure sale of the subject property on August 15, 2008, was wrongful. 

Compensatory Damages 

�7�K�H���X�Q�F�R�Q�W�U�R�Y�H�U�W�H�G���H�Y�L�G�H�Q�F�H���L�V���W�K�D�W���R�Q���$�X�J�X�V�W�����������������������)�U�H�G�G�L�H���0�D�F���S�D�L�G���������������������������W�R���S�X�U�F�K�D�V�H���3�O�D�L�Q�W�L�I�I�V�¶��
property. Due to the actions of Defendant Wells Fargo, Plaintiffs have spent the last six and one-half years 
having in limbo. This Court is acutely aware of a pending unlawful detainer suit against David and Crystal 
Holm (Clinton County Case No, 14CNCVOOSO 1). An unlawful detainer case was initially filed ~y Freddie 
Mac against David and Crystal Holm on September 8, 2008, less than one month following the foreclosure sale 
(Clinton County Case No. 08CN-CV00729). Mr. and Mrs. Holm have been under the threat of eviction for well 
over six years. Upkeep and maintenance are constants when it comes to property. It would be ludicrous to spend 
large sums of money to maintain a home titled to Freddie Mac and to which Plaintiffs might never regain title. 
Plaintiff David Holm testified that the current value of the �S�U�R�S�H�U�W�\�� �L�V�� ������������������ �0�U���� �+�R�O�P�¶�V�� �W�H�V�W�L�P�R�Q�\�� �Z�D�V��
uncontroverted. The difference in value is $89,762.30, which constitutes reasonable lost value to Plaintiffs· 
property. In addition, Plaintiffs testified they made repairs in the amount of $6,150 to the property to prevent 
even greater deterioration or diminution in value. 

Mr. Holm made the repairs himself and paid for the 11ecessary materials. The cost of past home repairs to 
prevent additiona1 loss of the value of his home was $6,150. Exhibit 40 was received as additional evidence of 
the cost of past home repairs. Crystal Holm testified to her role in preparing Exhibit 40 and to the accuracy of 
the costs identified. 

The Court finds Plaintiffs sustained actual damages as set forth herein above in the amount of NINETY -
FIVE THOUSAND NINE HUNDRED TWELVE DOLLARS AND THIRTY CENTS ($95,912.30).  



The evidence further established Plaintiffs suffered considerable emotional distress and mental and physical 
anxiety attributable to, or as a direct result of, Defendant Wells �)�D�U�J�R�¶�V���D�F�W�L�R�Q�V�����3�O�D�L�Q�W�L�I�I���'�D�Y�L�G���+�R�O�P���V�X�I�I�H�U�H�G��
panic attacks, heart problems requiring a heart monitor, high blood pressure, and daily anxiety due to the 
�F�L�U�F�X�P�V�W�D�Q�F�H�V�� �U�H�O�D�W�L�Q�J�� �W�R�� �W�K�H�� �Z�U�R�Q�J�I�X�O�� �I�R�U�H�F�O�R�V�X�U�H���� �3�O�D�L�Q�W�L�I�I�� �&�U�\�V�W�D�O�� �+�R�O�P�� �W�H�V�W�L�I�L�H�G�� �U�H�J�D�U�G�L�Q�J�� �K�H�U�� �³�I�H�D�U�´�� �R�I��
�O�R�V�L�Q�J���K�H�U���I�D�P�L�O�\�¶�V�����K�R�P�H�����D�Q�G���W�K�H���L�P�S�D�F�W���R�I���V�X�F�K���D���O�R�V�V���R�Q���K�H�U������-year-old daughter, Liberty, and family. Mrs., 
Holm recounted her loss of optimism regarding a property that she hoped would be populated by horses and 
other animals. Both Plaintiffs testified about the substantial stress on their marriage resulting from the 
�'�H�I�H�Q�G�D�Q�W�V�¶���S�U�H�G�D�W�R�U�\���D�Q�G���H�[�W�U�H�P�H���D�Q�G���R�X�W�U�D�J�H�R�X�V���F�R�Q�G�X�F�W�� 

Based upon the uncontroverted facts presented at trial, and including, but not limited to, the facts set forth 
herein above, the Court finds Plaintiffs are entitled to damages for emotional distress against Defendant Wells 
Fargo Home Mortgage, Inc. in the amount of TWO HUNDRED THOUSAND DOLLARS ($200, 000, 00), 
Based upon the record, the Court finds this sum to be fair and reasonable and Supported by the evidence 
adduced at trial. 

Punitive Damages 

The evidence established that Wells Fargo intentionally promised a reinstatement to Plaintiffs and told David 
Holm that no foreclosure sale would take place if he accepted the reinstatement. MI. Holm immediately 
accepted the offer, but Wells Fargo deliberately ignored the reinstatement deal and, in an egregious and 
�G�H�F�H�L�W�I�X�O���P�D�Q�Q�H�U�����L�Q�W�H�Q�W�L�R�Q�D�O�O�\���I�R�U�H�F�O�R�V�H�G���R�Q���'�D�Y�L�G���D�Q�G���&�U�\�V�W�D�O���+�R�O�P�¶�V���I�D�P�L�O�\���K�R�P�H�����7�K�U�R�X�J�K���L�W�V���D�J�H�Q�W���.�R�]eny 
�	�� �0�F�&�X�E�E�L�Q���� �:�H�O�O�V�� �)�D�U�J�R�� �U�H�F�H�L�Y�H�G�� �D�� �I�D�F�V�L�P�L�O�H�� �F�R�S�\�� �R�I�� �3�O�D�L�Q�W�L�I�I�V�¶�� �U�H�L�Q�V�W�D�W�H�P�H�Q�W�� �F�K�H�F�N�� �R�Q�� �W�K�H�� �G�D�W�H�� �R�I�� �W�K�H��
foreclosure sale. Kozeny & McCubbin received the physical reinstatement check on August 16, 2008. 

Plaintiffs fully and completely complied with the instructions provided by Wells Fargo and Kozeny & 
�0�F�&�X�E�E�L�Q�� �U�H�J�D�U�G�L�Q�J�� �S�D�\�P�H�Q�W�� �R�I�� �W�K�H�� �U�H�L�Q�V�W�D�W�H�P�H�Q�W�� �F�K�H�F�N���� �'�H�I�H�Q�G�D�Q�W�� �)�U�H�G�G�L�H�� �0�D�F�¶�V�� �U�H�S�U�H�V�H�Q�W�D�W�L�Y�H���� �'�H�D�Q��
Meyer, testified that there is nothing in the Freddie Mac servicing guide stating that a reinstatement check must 
be received before the foreclosure sale. This is particularly true when the servicer and trustee make explicit 
promises to a borrower that they will not foreclose. 

Notwithstanding these promises, contracts, and commitments to Plaintiffs, Wells Fargo refused to stop the 
�I�R�U�H�F�O�R�V�X�U�H���� �)�X�U�W�K�H�U���� �:�H�O�O�V�� �)�D�U�J�R�� �U�H�I�X�V�H�G�� �W�R�� �F�D�V�K�� �W�K�H�� �U�H�L�Q�V�W�D�W�H�P�H�Q�W�� �F�K�H�F�N�� �D�Q�G�� �U�H�L�Q�V�W�D�W�H�� �3�O�D�L�Q�W�L�I�I�V�¶�� �O�R�D�Q���� �7�K�H��
�&�R�X�U�W�� �I�L�Q�G�V�� �'�H�I�H�Q�G�D�Q�W�� �:�H�O�O�V�� �)�D�U�J�R�¶�V�� �D�W�W�L�W�X�G�H�� �W�R�Z�D�U�G�� �3�O�D�L�Q�W�L�I�I�V�� �X�Q�I�D�W�K�R�P�D�E�O�H���� �7�K�H�� �L�Q�F�U�H�G�L�E�O�H�� �H�I�I�R�U�W�� �P�D�G�H�� �E�\��
Plaintiffs to keep the property they so clearly love should have been commended, not condemned. Wells 
�)�D�U�J�R�¶�V���G�H�F�L�V�L�R�Q�V���W�R���U�H�Q�H�J�H���R�Q���L�W�V���S�U�R�P�L�V�H�V���D�Q�G���F�R�Q�W�U�D�F�W�����D�Q�G���W�R���G�H�F�H�L�Y�H���3�O�D�L�Q�W�L�I�I�V���Z�L�W�K���W�K�H���S�O�H�G�J�H���W�R���F�D�Q�F�H�O���W�K�H��
foreclosure sale, were outrageous and reprehensible. 

The Court finds Defendant Wells Fargo was deceitful in its dealings with David and Crystal Holm. 
�'�H�I�H�Q�G�D�Q�W���:�H�O�O�V���)�D�U�J�R�¶�V���G�H�F�H�S�W�L�Y�H���D�Q�G���L�Q�W�H�Q�W�L�R�Q�D�O���F�R�Q�G�X�F�W���G�L�V�S�O�D�\�H�G���D���F�R�P�S�O�H�W�H���D�Q�G���W�R�W�D�O���G�L�V�U�H�J�D�U�G���I�R�U��
the rights of David and Crystal Holm. 

Dean Meyer testified Freddie Mac considered reinstatement of the Holm note to be the most desirable of all 
�S�R�V�V�L�E�O�H���R�X�W�F�R�P�H�V�����)�U�H�G�G�L�H���0�D�F�¶�V���V�H�U�Y�L�F�L�Q�J���J�X�L�G�H���F�K�D�P�S�L�R�Q�V���U�H�L�Q�V�W�D�W�H�P�H�Q�W�����D�Q�G���U�H�T�X�L�U�H�V���W�K�D�W���V�H�U�Y�L�F�H�U�V���F�R�P�S�O�\��
with its guidelines. Freddie Mac demands 111at its servicers m�X�V�W���J�R���³�W�K�H���H�[�W�U�D���P�L�O�H�´���W�R���R�E�W�D�L�Q���D���U�H�L�Q�V�W�D�W�H�P�H�Q�W��
whenever possible. Defendant Wells Fargo could easily have kept its word and reinstated the loan. Instead, 
Wells Fargo and its agents expended immeasurable, if not incomprehensible, time and effort to avert 
reinstatement. 

�7�K�H�� �U�H�V�X�O�W�� �R�I�� �:�H�O�O�V�� �)�D�U�J�R�¶�V�� �H�J�U�H�J�L�R�X�V�� �F�R�Q�G�X�F�W�� �Z�D�V�� �W�R�� �L�P�S�R�V�H�� �D�S�S�U�R�[�L�P�D�W�H�O�\�� �V�L�[�� �D�Q�G�� �R�Q�H-half years of 
�X�Q�F�H�U�W�D�L�Q�W�\�����O�R�V�W���R�S�W�L�P�L�V�P�����H�P�R�W�L�R�Q�D�O���G�L�V�W�U�H�V�V�����D�Q�G���S�D�U�D�O�\�V�L�V���R�Q���3�O�D�L�Q�W�L�I�I�V�¶���I�D�P�L�O�\�� 



�7�K�H�� �H�Y�L�G�H�Q�F�H�� �H�V�W�D�E�O�L�V�K�H�G�� �W�K�D�W�� �:�H�O�O�V�� �)�D�U�J�R�¶�V�� �L�Q�W�H�Q�W�L�R�Q�D�O choice to foreclose arose from its own financial 
incentives. Dr, Kurt Krueger testified that Wells Fargo had financial incentives to seek reimbursement of its 
fees at a foreclosure sale. This economic motivation collided with the well-being of David and Crystal Holm, 
and was clearly contrary to the interests of Freddie Mac. 

In other words, in this case, a powerful financial company exerted its will over a financially distressed family in 
Clinton County, Missouri. The result is predictable. Plaintiffs were severely damaged; Wells Fargo took its 
money and moved on, with complete disregard to the human damage left in its wake, Defendant Wells Fargo is 
an experienced servicer of home loans. Wells Fargo knew that its decision to foreclose after reinstatement was 
�D�F�F�H�S�W�H�G�� �Z�R�X�O�G�� �L�Q�I�O�L�F�W�� �D�� �G�H�Y�D�V�W�D�W�L�Q�J�� �L�Q�M�X�U�\�� �R�Q�� �W�K�H�� �+�R�O�P�� �I�D�P�L�O�\���� �:�H�O�O�V�� �)�D�U�J�R�¶�V�� �D�F�W�L�R�Q�V�� �Z�H�U�H���� �N�Q�R�Z�L�Q�J����
intentional, and injurious. 

�'�H�I�H�Q�G�D�Q�W���:�H�O�O�V���)�D�U�J�R���R�S�H�U�D�W�H�G���I�U�R�P���D���S�R�V�L�W�L�R�Q���R�I���V�X�S�H�U�L�R�U�L�W�\���S�U�R�Y�L�G�H�G���E�\���L�W�V���H�Q�R�U�P�R�X�V���Z�H�D�O�W�K�����:�H�O�O�V���)�D�U�J�R�¶�V��
decision took advantage of an obviously financially vulnerable family, and there is no evidence of remorse for 
the harm caused to David and Crystal Holm. In fact, the Court recalls the lack of remorse and humanity 
�L�O�O�X�V�W�U�D�W�H�G���E�\���:�H�O�O�V���)�D�U�J�R�¶�V���F�R�U�S�R�U�D�W�H���U�H�S�U�H�V�H�Q�W�D�W�L�Y�H���Z�K�R���W�H�V�W�L�I�L�H�G�����³�,�¶�P���Q�R�W���K�H�U�H���D�V���D���K�X�P�D�Q���E�H�L�Q�J�����,�¶�P���K�H�U�H���D�V��
�D���U�H�S�U�H�V�H�Q�W�D�W�L�Y�H���R�I���:�H�O�O�V���)�D�U�J�R���´ 

Based upon the facts presented at trial, and including, but not limited to, the facts set forth herein above, 
the Court finds Plaintiffs are entitled to punitive damages against Defendant Wells Fargo Home 
Mortgage, Inc., in the amount of TWO MILLION NINE HUNDRED FIFTY - NINE THOUSAND ONE 
HUNDRED TWENTY· THREE DOLLARS ($2,959,123.00). 

Based upon the record, the Court finds this sum to be fair and reasonable and supported by clear and convincing 
evidence adduced at trial. IT IS THEREFORE ORDERED ADJUDGED AND DECREED that judgment is 
entered for damages in favor of Plaintiffs David and Crystal Holm, husband and wife, and against Defendant 
Wells Fargo Home Mortgage, Inc., in the amount of TWO HUNDRED NINETY, FIVE THOUSAND NINE 
HUNDRED TWELVE DOLLARS AND THIRTY CENTS ($295,912.30).  

Based upon the record, the Court finds this sum to be fair and reasonable and supported by the evidence 
adduced at trial. IT IS FURTHER ORDERED ADJUDGED AND DECREED that judgment is entered for 
punitive damages in favor of Plaintiffs David and Crystal Holm, husband and wife, and against Defendant 
Wells Fargo Home Mortgage, Inc. in the amount of TWO MILLION NINE HUNDRED FIFTY, NINE 
THOUSAND ONE HUNDRED TWENTY, THREE DOLLARS ($2,959,123.00).  

Based upon the record, the Court finds this sum to be fair and reasonable and supported by clear and convincing 
evidence adduced at trial. 

IT IS FURTHER ORDERED ADJUDGED AND DECREED  that judgment is entered in favor of Plaintiffs 
David and Crystal Holm, husband and wife, and against Defendant Federal Home Mortgage Corporation 
(Freddie Mac) on the claim for quiet title relief. Title to the property is quieted in the name of Plaintiffs David 
and Crystal Holm, husband and wife, who are hereby vested with fee simple title in and to the property 
commonly known as 3800 Timberlake Dr., Holt, Missouri 64048 and legally described as follows: 

LOT SIXTEEN (16) IN WOODRAIL A SUBDIVISION IN CLINTON COUNTY MISSOURI 
ACCORDING TO THE  RECORDED PLAT THEREOF  

IT IS FURTHER ORDERED ADJUDGED AND DECREED that costs are assessed against Defendant 
Wells Fargo Horne Mortgage Inc., and Defendant Federal Home Loan Mortgage Corporation. Dated this 
26th day of January, 2015 R. Brent Elliott Circuit Judge Division II 43rd Judicial Circuit, Missouri.  
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NOTICE: This order was filed under Supreme Court Rule 23( c )(2) and may not be cited as 
precedent by any party except in the limited circumstances allowed under Rule 23(e)(l). 

IN THE 

APPELLATE COURT OF ILLINOIS 

SECOND DISTRICT 

FIRST CHICAGO BANK AND TRUST, ) 
) 
) 
) 
) 

Appeal from the Circuit Court 
of Du Page County. 

Plaintiff, 

v. 
) 

SURGEEN DEVELOPMENT LLC ) 
CHRISTOPHER J. GEEN BRYAN HANSON, ) 
UNKNOWN OWNERS, AND ) 
NON RECORD CLAIMANTS ) 

Defendants 

(Surgeen Development LLC, Defendant
Appellant; John P. Dawson, Intervenor
Appellee). 

) 
) 
) 
) 
) 
) 

No. 08-CH-3985 

Honorable 
Robert G. Gibson, 
Judge, Presiding. 

JUSTICE HUTCHINSON delivered the judgment of the court. 
Presiding Justice Schostok and Justice Burke concurred in the judgment. 

SUMMARY ORDER 

1 1 Defendant, Surgeen Development LLC (Surgeen), appeals from a ruling of the circuit 

court of Du Page County finding that intervenor, John P. Dawson, was entitled to protection as a 

bona fide purchaser (BFP) under section 2-1401(e) of the Code of Civil Procedure (Code) (735 

ILCS 5/2-1401(e) (West 2014)). Because the record affirmatively showed that jurisdiction was 



2016 IL App (2d) 151229-U 

lacking, Dawson was not entitled to protection W1der section 2-1401 ( e ), and we therefore reverse 

and remand. 

ii 2 I. BACKGROUND 

,i 3 Plaintiff, First Chicago Bank and Trust (First Chicago), filed a foreclosure action against, 

among others, Surgeen. On October 8, 2008, First Chicago issued an alias summons that named, 

among others, Surgeen's registered agent, Michael Konewko. 

,i 4 Mary Jo Brooks, an employee of Midwest Process Service & Investigations, filed her 

affidavit of service. The affidavit of service identified the person to be served as "Surgeen 

Development LLC Michael R. Konewko RIA." However, it named the person actually served as 

Kelly Mullay, the "Secretary for [the] Registered Agent." 

,i 5 On December 6, 2008, the trial court granted First Chicago's motion for a default 

judgment of foreclosure and sale. On May 19, 2009, First Chicago purchased the property at a 

judicial sale, and the court approved the sale. 

,i 6 On or about July 28, 2010, First Chicago sold the property to Dawson. Dawson obtained 

a mortgage and moved into the property. 

,i 7 On December 30, 2014, Surgeen filed a petition to quash service W1der section 2-1401 of 

the Code (735 ILCS 5/2-1401 (West 2014)). Dawson filed a motion to intervene and a motion to 

dismiss the petition to quash. The trial court allowed Dawson to intervene. 

,i 8 Dawson's motion to dismiss asserted that he was a BFP Wlder section 2-1401 ( e) and, 

alternatively, that, because both Christopher Geen and Bryan Hanson, as the sole members of 

Surgeen, had listed the W1derlying mortgage as a secured debt and obtained a discharge in 

bankruptcy, they could not seek to repossess the property. 

- 2 -
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,r 9 The trial court found that Dawson was a BFP for purposes of section 2-140 I ( e) and 

granted Dawson's motion to dismiss on that basis. The court never reached the issue regarding 

the bankruptcy of Geen and Hanson. Surgeen filed a timely notice of appeal. 

,r IO II. ANALYSIS 

,r 11 In a companion case to this one, this court held that a similarly-situated third-party 

intervenor was not a BFP. See First Chicago Bank & Trust v. Surgeen Development LLC, 2016 

IL App (2d) 150928-U. We did so because, as here, the affidavit of service showed that the 

person served was the secretary of the agent, and therefore the record affirmatively showed that 

the service was improper and that the trial court lacked jurisdiction of Surgeen. See First 

Chicago Bank & Trust, 2016 IL App (2d) 150928-U, ,r 18. The same logic applies here. For the 

same reasons set forth in our prior decision, the affidavit of service here, on its face, 

affirmatively showed that jurisdiction was lacking. Therefore, Dawson was not a BFP within the 

meaning of section 2-140 I ( e ).1 

,r 12 III. CONCLUSION 

,r 13 For the foregoing reasons, we reverse the judgment of the circuit court of Du Page 

County and remand for further proceedings. 

,r 14 Reversed and remanded. 

1 Although Dawson contends that we may affirm the trial court on the basis of his 

alternative assertion regarding Geen's and Hanson's bankruptcy, that issue was never developed 

below, and thus there are factual issues that remain undecided. See Leoris & Cohen LLC v. 

McNiece, 226 Ill. App. 3d 591, 597 (1992). 

- 3 -
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MARYELLEN WOLF AND § 
DAVID WOLF § 

§ 

IN THE DISTRICT �F�o�l�R�~�E� D 
Chris Daniel 
District Clerk 

v. § 
§ 

WELLS FARGO BANK, N.A., § 
AS TRUSTEE FOR CARRINGTON § 
MORTGAGE LOAN TRUST, TOM § 
CROFT, NEW CENTURY MORTGAGE § 
CQ,RPORA TION, AND CARRINGTON § 
MORTGAGE SERVICES, LLC § 151 sr JUDICIAL DISTRICT 

CHARGE OF THE COURT 

MEMBERS OF THE JURY: 

After the _closing arguments, you will go to the jury room to decide the case, answer the 
questions that are attached, and reach a verdict. You may discuss the case with other jurors only 
when you are all together in the jury room. 

Remember my previous instructions: Do not discuss the case with anyone else, either in 
person or by any other means. Do not do any independent investigation about the case or conduct 
any research. Do not look up any words in dictionaries or on the Internet. Do not post information 
about the case on the Internet. Do not share any special knowledge or experiences with the other 
jurors. Do not use your phone or any other electronic device during your deliberations for any 
reason. I will give you a number where others may contact you in case of an emergency. 

I 

Any notes you have taken are for your own personal use. You may take your notes back 
into the jury room and consult them during deliberations, but do not show or read your notes to 
your fellow jurors during your deliberations. Your notes are not evidence. Each of you should rely 
on your independent recollection of the evidence and not be influenced by the fact that another 
juror has or has not taken notes. 

You must leave your notes with the bailiff when you are not deliberating. The bailiff will 
give your notes to me promptly after collecting them from you. I will make sure your notes are 
kept in a safe, secure location and not disclosed to anyone. After you complete your deliberations, 
the bailiff will collect your notes. When you are released from jury duty, the bailiff will promptly 
destroy your notes so that nobody can read what you wrote. 

Here are the instructions for answering the questions. 

1. Do not let bias, prejudice, or sympathy play any part in your decision. 

�R�~�C�~�R�D�E�R�'�S� MEMORANDUM 
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2. Base your answers only on the evidence admitted in court and on the law that is in 
these instructions and questions. Do not consider or discuss any evidence that was not admitted in 
the courtroom. 

3. You are to make up your own minds about the facts. You are the sole judges of the 
credibility of the witnesses and the weight to give their testimony. But on matters oflaw, you must 
follow all of my instructions. 

4. If my instructions use a word in a way that is different from its ordinary meaning, 
use the meaning I give you, which will be a proper legal definition. 

5. All the questions and answers are important. No one should say that any question 
or answer is not important. 

6. Answer "yes" or "no" to all questions unless you are told otherwise. A "yes" answer 
must be based on a preponderance of the evidence. Whenever a question requires an answer other 
than "yes" or "no," your answer must be based on a preponderance of the evidence. 

The term "preponderance of the evidence" means the greater weight of credible 
evidence presented in this case. If you do not find that a preponderance of the 
evidence supports a "yes" answer, then answer "no." A preponderance of the 
evidence is not measured by the number of witnesses or by the number of 
documents admitted in evidence. For a fact to be proved by a preponderance of the 
evidence, you must find that the fact is more likely true than not true. 

7. Do not decide who you think should win before you answer the questions and then 
just answer the questions to match your decision. Answer each question carefully without 
considering who will win. Do not discuss or consider the effect your answers will have. 

8. Do not answer questions by drawing straws or by any method of chance. 

9. Some questions might ask you for a dollar amount. Do not agree in advance to 
decide on a dollar amount by adding up each juror's amount and then figuring the average. 

10. Do not trade your answers. For example, do not say, "I will answer this question 
your way if you answer another question my way." 

11. The answers to the questions must be based on the decision of at least ten of the 
twelve jurors. The same ten jurors must agree on every answer. Do not agree to be bound by a vote 
of anything less than ten jurors, even if it would be a majority. 

As I have said before, if you do not follow these instructions, you will be guilty of juror 
misconduct, and I might have to order a new trial and start this process over again. This would 
waste your time and the parties' money, and would require the taxpayers of this county to pay for 
another trial. If a juror breaks any of these rules, tell that person to stop and report it to me 
immediately. 
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A fact may be established by direct evidence or by circumstantial evidence or both. A fact 
is established by direct evidence when proved by documentary evidence or by witnesses who saw 
the act done or heard the words spoken. A fact is established by circumstantial evidence when it 
may be fairly and reasonably inferred from other facts proved. 

A party's conduct includes conduct of others that the party has ratified. Ratification may 
be express or implied. Implied ratification occurs if a party, though he may have been unaware of 
unauthorized conduct taken on his behalf at the time it occurred, retains the benefits of the 
transaction involving the unauthorized conduct after he acquired full knowledge of the 
unauthorized conduct. Implied ratification results in the ratification of the entire transaction. 

3 



'> 
�~�-�-�'� 

' ' 

DEFINITIONS 

"David Wolf' means the plaintiff David Wolf. 

"Mary Wolf' means the plaintiff Mary Ellen Wolf. 

"Plaintiffs" means the plaintiffs David Wolf and Mary Ellen Wolf. 

"Wells Fargo" means defendant Wells Fargo Bank, N.A., as Trustee for Carrington Mortgage Loan 
Trust, Series 2006-NC3 Asset Backed Pass-Through Certificates. 

"Carrington" means defendant Carrington Mortgage Services, LLC. 

"PSA" means the Pooling And Servicing Agreement dated August 1, 2006 between Stanwich 
Asset Acceptance Company, L.L.C. (Depositor), New Century (Servicer), and Wells Fargo 
(Trustee). 
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QUESTION NO. 1 

Did any defendant make, present, or use a document with: 

(1) knowledge that the document was a fraudulent lien or claim against real property, 
or an interest in real property; and 

(2) the intent that the document be given the same legal effect as a valid lien or claim 
against real property, or an interest in real property; and 

(3) the intent to cause the Plaintiffs to suffer financial injury or mental anguish or 
emotional distress? 

A lien is "fraudulent" if the person who files it has actual knowledge that the lien 
was not valid at the time it was filed. 

"Lien" means a claim in property for the payment of a debt and includes a security 
interest. 

Answer "Yes" or "No" as to the following: 

Wells Fargo: \Jes 

Carrington: y·eJ 
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If you answered "Yes" to Question No. 1, then answer the following question. Otherwise, do not 
answer the following question and skip to Question No. 4. 

QUESTION NO. 2 

What sum of money, if any, if paid now in cash, would fairly and reasonably compensate 
the Plaintiffs for their damages, if any, that resulted from such conduct? 

Consider the following elements of damages, if any, and none other. Answer 
separately in dollars and cents for damages, if any. 

In answering questions about damages, answer each question separately. Do not 
increase or reduce the amount in one answer because of your answer to any other 
question about damages. Do not speculate about what any party's ultimate recovery 
may or may not be. 

Any recovery will be determined by the court when it applies the law to your 
answers at the time of judgment. Do not add any amount for interest on damages, 
if any. 

"Mental anguish or emotional distress" means a high degree of mental pain and 
distress that is more than mere worry, anxiety, vexation, embarrassment, or anger 
that resulted in a substantial disruption of the Plaintiffs' daily routine. 

Answer separately in dollars and cents for damages, if any: 

a. Financial injury sustained in the past by• David Wolf. 

ANSWER: $ } S"; CIOC, Cf) , 

b. Financial Injury sustained in the past by Mary Ellen Wolf. 

c. Financial injury that, in reasonable probability, will be sustained in the future by 
David Wolf. 

ANSWER: $ 010 () 
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d. Financial injury that, in reasonable probability, will be sustained in the future by 
Mary Ellen Wolf. 

ANSWER:$ () 10(} 

e. Mental anguish or emotional distress experienced by David Wolf in the past. 

20> ()()tJ, o() 

ANSWER: $ �~� 0{l{) 1()0 · 

f. Mental anguish or emotional distress experienced by Mary Ellen Wolf in the past. 

ANSWER:$ 201000,00 

g. Mental anguish or emotional distress that, in reasonable probability, will be 
sustained by David Wolf in the future. 

ANSWER:$ ------

h. Mental anguish or emotional distress that, in reasonable probability, will be 
sustained by Mary Ellen Wolf in the future. 

ANSWER:$ Q,0{) ------
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Only answer Question No. 3 if you awarded damages to Plaintiffs in response to Question 
No. 2 and unanimously answered "Yes" to Question No. 1 as to any defendant. Otherwise, do not 
answer the following question. 

QUESTION NO. 3 

Do you find by clear and convincing evidence that any of the Defendants engaged in the 
conduct that you found in answering Question No. 1? 

"Clear and convincing evidence" means the measure or degree of proof that 
produces a firm belief or conviction of the truth of the allegations sought to be 
established. · 

Answer "Yes" or "No" as to the following: 

Wells Fargo: \f-€5 

Carrington: 
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QUESTION NO. 4 

Were any of the Defendants unjustly enriched by the Plaintiffs? 

"Unjustly enriched" means the entity has obtained a benefit from another by fraud, 
duress, or the taking of an undue advantage. 

Answer "Yes" or "No" as to the following: 

Wells Fargo: 

Carrington: 
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If you answered "Yes" as to any part of Question No. 4, then answer the following question. 
Otherwise, do not answer the following question and skip to Question No. 6. 

QUESTION NO. 5 

How much money, if any, did the Defendant(s) receive from the Plaintiffs as a result of 
unjust enrichment? 

Answer separately in dollars and cents for damages, if any: 

Wells Fargo: 

Carrington: 

$ __ �o�~�t�_�v�o� __ 
$ __ �0�_�,�-�"�-�-�0�-�~� -
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QUESTION NO. 6 

Do any of the Defendants hold money that, in equity and good conscience, belongs to the 
Plaintiffs? 

Answer "Yes" or "No" as to the following: 

Wells Fargo: 1JO 

Carrington: 

11 
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If you answered "Yes" to any part of Question No. 6, then answer the following question. 
Otherwise, do not answer the following question and skip to Question No. 8. 

QUESTION NO. 7 

How much money, if any, do the Defendants hold that, in equity and good conscience, 
belongs to the Plaintiffs? 

Answer separately in dollars and _cents for damages, if any: 

Wells Fargo: $ _______ _ 

Carrington: $ ________ _ 

12 
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QUESTION NO. 8 

Did Plaintiffs fail to comply with the terms of the Texas Home Equity Fixed/ Adjustable 
Rate Note (Defendants' Exhibit 2)? 

Answer "Yes" or "No": \/e5 
�-�-�~�,�I�-�-�'�"�"�-�=�-�-�-�-
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If you answered "Yes" to Question No. 8, then answer the following question. Otherwise, do not 
answer the following question and skip to Question No. 10. 

QUESTION NO. 9 

How much money, if any, do Plaintiffs owe under the Texas Home Equity 
Fixed/Adjustable Rate Note (Defendants' Exhibit 2) as of November 6, 2015? 

Answer in dollars and cents: �$�~�b�~�f�~�~�.�_�.�_�.�.�/�_�q�~�/�~�,� _1_J_ 
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QUESTION NO. 10 

Is Wells Fargo a Holder of the Texas Home Equity Fixed/Adjustable Rate Note 
(Defendants' Exhibit 2)? 

"Holder" means the person in possession of a negotiable instrument that is payable 
either to bearer or to an identified person that is the person in possession. 

"Bearer" means a person in control of a negotiable electronic document of title or 
a person in possession of a nego_tiable instrument, a negotiable tangible document 
of title, or a certificated security that is payable to bearer or indorsed in blank. 

Answer "Yes" or "No": __ �·�y�_�,�_�_�,�,�.�e�~�S� _____ _ 
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QUESTION NO. 11 

Does Wells Fargo own the Texas Home Equity Fixed/Adjustable Rate Note (Defendants' 
Exhibit 2) and/or Texas Home Equity Security Instrument (Defendants' Exhibit 3)? 

Answer "Yes" or "No" as to each: 

Texas Home Equity Fixed/Adjustable Rate Note: IJO 

Texas Home Equity Security Instrument: __ U_O ___ �~� 

16 



QUESTION NO. 12 

Was the "Transfer of Lien" (Plaintiffs' Ex. 23) filed on October 20, 2009 from New 
Century to Wells Fargo void? 

"Void" with respect to Question No. 12 means, those documents that are of no effect 
whatsoever, and those that are an absolute nullity. 

Answer "Yes" or "No.": 

�A�N�S�W�E�R�:�~�_�~�_�,�_�e�_�s�~�~� 
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QUESTION NO. 13 

Did Wells Fargo or Carrington violate the PSA? 

Answer "Yes" or "No" as to each: 

Wells Fargo: 

Carrington: 

18 
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If you answered "Yes" to Question No. 1, then answer the following question. Otherwise, do not 
answer the following question. 

QUESTION NO. 14 

What is a reasonable fee for the necessary services of the Plaintiffs' attorneys in this case, 
stated in dollars and cents? 

Factors to consider in determining a reasonable fee include: 

• The time and labor required, the novelty and difficulty of the questions 
involved, and the skill required to perform the legal services properly. 

• The likelihood that the acceptance of the particular employment will 
preclude other employment by the lawyer. 

• The fee customarily charged in the locality for similar legal services. 

• The amount involved and the results obtained. 

• The time limitations imposed by the client or by the circumstances. 

• The nature and length of the professional relationship with the client. 

• The experience, reputation, and ability of the lawyer or lawyers performing 
the services. 

• Whether the fee is fixed or contingent on results obtained or uncertainty of 
collection before the legal services have been rendered. 

Answer with an amount for each of the following: 

1. For representation through trial and the completion of proceedings in the trial court. 

ANSWER:$ �-�-�~�d�t�f�d�'� l'fO)OOO,Cf{) 

2. For representation through appeal to the court of appeals. 

ANSWER:$ J 0, (JOO ., 

3. For representation at the Supreme Court of Texas. 

ANSWER: $ 2 C)) OlJ () 
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Presiding Juror: 

1. When you go into the jury room to answer the questions, the first thing you will 
need to do is choose a presiding juror. 

2. The presiding juror has these duties: 

a. have the complete charge read aloud if it will be helpful to your deliberations; 
b. preside over your deliberations, meaning manage the discussions, and see that 

you follow these instructions; 
c. give written questions or comments to the bailiff who will give them to the 

judge;, 
d. write down the answers you agree on; 
e. get the signatures for the verdict certificate; and 
f. notify the bailiff that you have reached a verdict. 

Do you understand the duties of the presiding juror? If you do not, please tell me now. 

Instructions for Signing the Verdict Certificate: 

1. You may answer the questions on a vote of ten jurors. The same ten jurors must 
agree on every answer in the charge. This means you may not have one group of ten jurors agree 
on one answer and a different group of ten jurors agree on another answer. 

2. If ten jurors agree on every answer, those ten jurors sign the verdict. If eleven jurors 
agree on every answer, those eleven jurors sign the verdict. If all twelve of you agree on every 
answer, you are unanimous and only the presiding juror signs the verdict. 

3. All jurors should deliberate on every question. You may end up with all twelve of 
you agreeing on some answers, while only ten or eleven of you agree on other answers. But when 
you sign the verdict, only those ten or eleven who agree on every answer will sign the verdict. 

4. There are some special instructions before Question No. 3 explaining how to 
answer this question. Please follow the instructions. If all twelve of you answer this question, you 
will need to complete a second verdict certificate for this question. 

Do you understand these instructions? If you do not, please tell me now . 

..,.,._?/-�~� 
Judge Mike Engelhart, Presiding 
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VERDICT CERTIFICATE 

Check one: v 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

Our verdict is unanimous. All twelve of us have agreed to each and every answer. The 
presiding juror has signed the certificate for all twelve of us. 

Printed ame of Presiding Juror 

Our verdict is not unanimous. Eleven of us have agreed to each and every answer and 
have signed the certificate below. 

Our verdict is not unanimous. Ten of us have agreed to each and every answer and have 
signed the certificate below. 

SIGNATURE NAME PRINTED 
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ADDITIONAL VERDICT CERTIFICATE 

I certify that the jury was unanimous in answering the following questions: 

Question No. 1 

Question No. 3 

All twelve of us agreed to the answer. The presiding juror has signed the certificate for all 
twelve of us. ' 

22 
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CAUSE NO. 2011-36476 

MARYELLEN WOLF AND § IN THE DISTRICT COURT OF 
DAVID WOLF § 

§ 
v. § 

§ 
WELLS FARGO BANK, N.A., § HARRIS COUNTY, TEXAS 
AS TRUSTEE FOR CARRINGTON § 
MORTGAGE LOAN TRUST, TOM § 
C.ROFT, NEW CENTURY MORTGAGE § 
CORPORATION, AND CARRINGTON § 
MORTGAGE SERVICES, LLC § 151sr JUDICIAL DISTRICT 

ADDITIONAL INSTRUCTION FOR BIFURCATED TRIAL 

MEMBERS OF THE JURY: 

In discharging your responsibility on this jury, you will observe all the instructions that 
have been previously given you. 

?JIYJ/. �~� 
Judge Mike Engelhart, Pre£dillg\ 

FILED 
Chris Danlel 
District Clerk 
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QUESTION NO. 15 

You are instructed that you must unanimously agree on the amount of any: award of 
exemplary damages. 

What sum of money, if any, should be assessed against one or more of the following 
Defendants and awarded to Plaintiffs as exemplary damages for the conduct found in response to 
Question Nos. 1 and 37 

"Exemplary damages" means any damages awarded as a penalty or by way of punishment 
but not for compensatory purposes. Exemplary damages includes punitive damages. 

Factors to consider in awarding exemplary damages, if any, are: 

1. The nature of the wrong. 
2. The character of the conduct involved. 
3. The degree of culpability of the wrongdoer. 
4. The situation and sensibilities of the parties concerned. 
5. The extent to which such conduct offends a public sense of justice and propriety. 
6. The net worth of the defendant. 

Answer in dollars and cents, if any. 

Wells Fargo: $ 1 }(){)1r100,vd ) } 
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ADDITIONAL CERTIFICATE 

I certify that the jury was unanimous in answering the following question: 

Question No. 15 

All eleven of us agreed to each of the answers. The presiding juror has signed the certificate 
for all eleven of us. 
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2017 IL App (2d) 160228-U� 
No. 2-16-0228� 

Order filed January 30, 2017 �

NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as 
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1). 

IN THE 

APPELLATE COURT OF ILLINOIS 

SECOND DISTRICT 

WEST SUBURBAN BANK, ) Appeal from the Circuit Court 
) of Du Page County. 

Plaintiff -Appellee, ) 
v. � ) No. 10-CH-2609 

) 
2340 FRANKLIN PARK, LLC, ) 

) 
Defendant-Appellant� )� 

)� 
(J. William Carlson, Small Business Growth )� 
Corporation, The United States Small )� 
Business Administration, Demco, Inc., )� 
Hazchem Environmental Corporation, The )� 
Finishing Company, Unknown Owners and )� 
Nonrecord Claimants, Defendants; Giagnorio )� 
& Robertelli, Ltd., Alfred J. Chiappano, )� 
MPSI, Inc., Fred Bucholz, not personally, but ) Honorable� 
as Du Page County Recorder of Deeds, TFC ) Bonnie M. Wheaton,� 
Properties LLC, Third-Party Defendants). ) Judge, Presiding.� 

JUSTICE SCHOSTOK delivered the judgment of the court. 
Justices Zenoff and Birkett concurred in the judgment. 

ORDER 

¶ 1 Held:� Because notice of the foreclosure was not properly served, the trial court erred in 
dismissing the defendant’s section 2-1401 petition.  Instead, it should have 
vacated the default judgment.  The trial court correctly determined that the defect 
in service was not apparent from the face of the record. 
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¶ 2 The plaintiff, West Suburban Bank, issued a commercial mortgage loan to the defendant, 

2340 Franklin Park, LLC. The defendant defaulted on the loan, and the plaintiff filed a 

foreclosure action against the property. After the plaintiff obtained judgments and the property 

was sold, the defendant filed a petition under section 2-1401 of the Code of Civil Procedure 

(Code) (735 ILCS 5/2-1401 (West 2014)) to set aside the judgment for lack of personal 

jurisdiction.  The defendant further argued that the jurisdictional defect appeared on the face of 

the record.  The plaintiff filed a motion to dismiss the defendant’s petition.  The trial court 

granted the plaintiff’s motion to dismiss and the defendant appealed. We reverse in part, affirm 

in part and remand.  

¶ 3 BACKGROUND 

¶ 4 On September 24, 2007, the defendant entered into a commercial loan with the plaintiff 

secured by a mortgage on the property located at 136 Commercial Avenue in Addison.  The 

defendant defaulted on the loan.  On May 10, 2010, the plaintiff filed a complaint for 

commercial foreclosure.  On May 11, 2010, the plaintiff filed a motion to appoint MPSI, Inc., 

License No. 117-000774, as the special process server for the case.  The affidavit from MPSI in 

support of the motion was signed by “Alfred J. Chiappano, Pres.”  On May 11, 2010, the trial 

court granted the plaintiff’s motion and appointed MPSI as the special process server. 

¶ 5 Chiappano served process upon the defendant.  The affidavit of service stated as follows: 

“I, Alfred J. Chiappano, being duly sworn on oath state that I am an Illinois Licensed Private 

Detective, License # 115-001110.”  Chiappano stated in his affidavit that service of the summons 

and complaint was made on the defendant through its registered agent on June 9, 2010, at 630 

Dundee Road, #120, in Northbrook.   

¶ 6 On August 10, 2010, the plaintiff filed a motion for an order of default against the 

defendant.  The trial court granted the motion and entered an order of default the same day.  On 

- 2 
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September 16, 2010, the property was sold at a judicial auction to a third party.  The plaintiff 

filed a motion to confirm the sale.  On October 16, 2010, the trial court entered an order 

approving the sale.  The third party purchaser ultimately conveyed the property to a fourth party, 

who subsequently conveyed the property to a fifth party, TFC Properties, LLC, the owner as of 

May 2014.   

¶ 7 In December 2015, about five years after the foreclosure sale, the defendant filed a 

section 2-1401 petition for relief from judgment.  The petition alleged that service was defective 

because MPSI was not certified to act as a process server, as its license had expired, at the time 

the defendant was served.  Accordingly, the defendant argued that the trial court had never 

acquired personal jurisdiction and the orders subsequently entered in the foreclosure action were 

void. The defendant further argued that the defect appeared on the face of the record because the 

affidavit of service indicated that Chiappano, in his individual capacity as an Illinois Licensed 

Private Detective, had served the defendant, rather than the appointed process server, MPSI. 

Finally, the defendant argued that since the jurisdictional defect appeared on the face of the 

record, the subsequent purchasers were not bona fide purchasers.  The defendant requested that 

all orders in the foreclosure action be vacated; that the trial court make a finding that all 

subsequent purchasers were not bona fide purchasers; and that it be awarded damages, attorneys’ 

fees and costs. 

¶ 8 On January 4, 2016, the plaintiff filed a motion to dismiss under section 2-619(a)(9) of 

the Code of Civil Procedure (Code) (735 ILCS 5/2-619(a)(9) (West 2014)).  The plaintiff 

conceded that the underlying default judgment was void because MPSI’s license had expired at 

the time it was appointed as process server.  However, the plaintiff argued that any further relief 

requested by the defendant was barred by section 2-1401(e) (735 ILCS 5/2-1401(e) (West 2014)) 

- 3 



   
 
 

 
   

 

  

   

  

   

  

      

   

    

  

  

   

    

  

      

       

      

                                                 
 

    

  

2017 IL App (2d) 160228-U 

because the lack of personal jurisdiction did not appear on the face of the record and, thus, 

subsequent purchasers’ rights could not be affected.   

¶ 9 On March 9, 2016, following a hearing, the trial court found that there was nothing on the 

face of the record that would have indicated that service was improper and thus any subsequent 

purchasers were bona fide purchasers.  The trial court entered an order granting the plaintiff’s 

motion and dismissing the defendant’s section 2-1401 petition with prejudice.1 

¶ 10 Thereafter, the defendant filed a timely notice of appeal. 

¶ 11 ANALYSIS 

¶ 12 At the outset, we note that the plaintiff argues that we lack jurisdiction to address this 

appeal.  The plaintiff notes that the Notice of Appeal indicates that the defendant is appealing 

from “the Order entered on March 1, 2015 denying Defendants section 2-1401 petition *** to 

quash service.”  The plaintiff argues that the Notice of Appeal is deficient as there was neither a 

court order dated March 1, 2015, nor a ruling denying a section 2-1401 petition.  The plaintiff 

argues that there was only a March 9, 2016 order granting a section 2-619 motion to dismiss the 

defendant’s section 2-1401 petition.    

¶ 13 Supreme Court Rule 303(b)(2) provides that a notice of appeal “shall specify the 

judgment or part thereof or other orders appealed from and the relief sought from the reviewing 

court.” Ill. S. Ct. R. 303(b)(2) (eff. Sept. 1, 2006). “The filing of a notice of appeal ‘is the 

jurisdictional step which initiates appellate review.’” People v. Smith, 228 Ill. 2d 95, 104 (2008) 

(quoting Niccum v. Botti, Marinaccio, DeSalvo & Tameling, Ltd., 182 Ill. 2d 6, 7 (1998)). 

1 The defendant’s section 2-1401 petition also contained a second count, based on fraud, 

against certain third-party defendants.  That count was also dismissed and is not part of this 

appeal. 
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Unless there is a properly filed notice of appeal, the appellate court lacks jurisdiction over the 

matter and is obliged to dismiss the appeal.  Id. 

¶ 14 A notice of appeal confers jurisdiction on a court of review to consider only the 

judgments or parts thereof specified in the notice of appeal.  Burtell v. First Charter Service 

Corp., 76 Ill. 2d 427, 433 (1979).  However, a notice of appeal must be liberally construed.  Id. 

As stated by our supreme court: 

“The notice of appeal serves the purpose of informing the prevailing party in the trial 

court that the unsuccessful litigant seeks a review by a higher court. Briefs, and not the 

notice of appeal itself, specify the precise points to be relied upon for reversal. Courts in 

this State and the Federal courts have repeatedly held that a notice of appeal will confer 

jurisdiction on an appellate court if the notice, when considered as a whole, fairly and 

adequately sets out the judgment complained of and the relief sought so that the 

successful party is advised of the nature of the appeal.  [Citations.] Unless the appellee is 

prejudiced thereby, the absence of strict technical compliance with the form of the notice 

is not fatal, and where the deficiency in the notice is one of form only, and not of 

substance, the appellate court is not deprived of jurisdiction.  [Citations.]” Id. at 433-34.  

¶ 15 In the present case, reading the notice of appeal liberally, as we must, the defendant made 

clear that it was appealing from the order denying its section 2-1401 petition to quash service.  

The defendant only filed one section 2-1401 petition.  The only order entered that denied the 

relief requested in that petition was the March 9, 2016, order granting the plaintiff’s motion to 

dismiss the section 2-1401 petition.  Accordingly, we hold that the notice of appeal was 

sufficient to advise the plaintiff of the nature of the appeal and thus sufficient to confer 

jurisdiction on this court to review the propriety of the trial court’s March 9, 2016 order.  

- 5 
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¶ 16 On appeal, the defendant argues that the trial court erred in dismissing its section 2-1401 

petition.  The defendant notes that the plaintiff conceded that service of process was improper. 

The defendant argues that the trial court, due to the defective service, should have entered an 

order vacating the default judgment, not dismissing its petition.  The defendant further argues 

that the trial court erred in finding that the defect in service was not apparent on the face of the 

record. The defendant asserts that the defective service was apparent on the face of the record 

because the affidavit of service indicated that it was served by Chiappano, not the appointed 

process server, MPSI, and, thus, any subsequent purchaser would not be a bona fide purchaser. 

¶ 17 “Section 2-1401 establishes a comprehensive, statutory procedure that allows for the 

vacatur of a final judgment older than 30 days.” People v. Vincent, 226 Ill. 2d 1, 7 (2007).  The 

purpose of a section 2-1401 petition is to bring to the attention of the trial court facts that, if 

known at the time of judgment, would have precluded its entry. Paul v. Gerald Adelman & 

Associates, Ltd., 223 Ill. 2d 85, 94 (2006).  When a trial court enters a judgment on the pleadings 

or a dismissal in a section 2-1401 proceeding, review is de novo. Vincent, 226 Ill. 2d at 18. 

Additionally, appeals from dismissals pursuant to section 2-619 of the Code are also subject to 

de novo review. Rogalla v. Christie Clinic, P.C., 341 Ill. App. 3d 410, 413 (2003).    

¶ 18 Typically, to be entitled to relief under section 2-1401, the petitioner must set forth 

specific factual allegations supporting: (1) the existence of a meritorious defense or claim; (2) 

due diligence in presenting the defense or claim to the circuit court in the original action; and (3) 

due diligence in filing the petition. Smith v. Airoom, Inc., 114 Ill. 2d 209, 220-21 (1986). In 

general, a section 2-1401 petition must be filed within two years of the entry of judgment.  735 

ILCS 5/2-1401(c) (West 2014). However, when the petitioner alleges that the judgment is void, 

the allegation of voidness “substitutes for and negates the need to allege a meritorious defense 

and due diligence” and the two-year limitations period does not apply.  Sarkissian v. Chicago 

- 6 
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Board of Education, 201 Ill. 2d 95, 103-104 (2002). A judgment that is entered without personal 

jurisdiction over a party is void and can be attacked directly or collaterally at any time. 

Citimortgage, Inc. v. Cotton, 2012 IL App (1st) 102438, ¶ 13.   

¶ 19 Personal jurisdiction may be established by service of process in accordance with 

statutory requirements. BAC Home Loans Servicing, LP v. Mitchell, 2014 IL 116311, ¶ 18. 

Strict compliance with the statutes governing the service of process is required before a court 

will acquire personal jurisdiction over the person served. Sarkissian, 201 Ill. 2d at 109.  A 

foreclosure judgment entered without valid service of process is void. Bank of New York Mellon 

v. Karbowski, 2014 IL App (1st) 130112, ¶ 12.  “Where service of process is not obtained in 

accordance with the requirements of the statute authorizing service of process, it is invalid, no 

personal jurisdiction is acquired, and any default judgment rendered against a defendant is void.” 

Schorsch v. Fireside Chrysler-Plymouth, Mazda, Inc., 172 Ill. App. 3d 993, 998 (1988). 

¶ 20 Subsection (a) of the statute that governs who may service process in Illinois provides 

that “[p]rocess shall be served by a sheriff” or, in counties with populations of less than 2 

million, “process may be served, without special appointment, by a person who is licensed or 

registered as a private detective under the Private Detective, Private Alarm, Private Security, 

Fingerprint Vendor, and Locksmith Act of 2004 [(Private Detective Act) (225 ILCS 447/5-5 et 

seq. (West 2008))] or by a registered employee of a private detective agency certified under that 

Act as provided in Section (a-5).”  (Emphasis added.)  735 ILCS 5/2–202(a) (West 2008). 

¶ 21 Subsection (a-5) governs the service of process through special process servers appointed 

by the court, and it provides: 

“Upon motion and in its discretion, the court may appoint as a special process server a 

private detective agency certified under the Private Detective * * * Act * * *. Under the 

appointment, any employee of the private detective agency who is registered under that 

- 7 
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Act may serve the process. The motion and the order of appointment must contain the 

number of the certificate issued to the private detective agency by the Department * * *. 

A private detective or private detective agency shall send, one time only, a copy of his, 

her, or its individual private detective license or private detective agency certificate to the 

county sheriff in each county in which the detective or detective agency or his, her, or its 

employees serve process, regardless of size of the population of the county. As long as 

the license or certificate is valid and meets the requirements of the Department * * *, a 

new copy of the current license or certificate need not be sent to the sheriff.” (Emphasis 

added.)  735 ILCS 5/2-202(a-5) (West 2008). 

The provision also defines who is a “registered employee” of a private detective agency and 

requires the agency to maintain a list of such employees and to provide the list under certain 

circumstances. Id. 

¶ 22 Here, the plaintiff conceded that service on the defendant was improper.  As MPSI’s 

license had expired before the plaintiff moved to appoint it as special process server, its 

certificate was invalid. It therefore was not eligible for appointment under section 2-202(a-5) of 

the Code.  West Suburban Bank v. Advantage Financial Partners, LLC, 2014 IL App (2d) 

131146, ¶ 18.  Accordingly, MPSI could not legally act as a licensed private detective agency at 

the time of its appointment as a special process server, and any service by MPSI or any of its 

employees upon the defendant was invalid.  Id. ¶¶ 18-19. The defect in the service of process 

was sufficient to render the default judgment void.  Id. ¶ 21.  Accordingly, the trial court erred in 

dismissing the defendant’s section 2-1401 petition.  To the extent the petition sought to have the 

default judgment vacated, it should have been granted.  

¶ 23 The defendant further argues that the trial court erred in finding that the defect in service 

was not apparent on the face of the record. This is important because section 2-1401(e) of the 

- 8 
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Code provides that where the underlying judgment is void but the lack of jurisdiction did not 

affirmatively appear in the record when judgment was entered, the subsequent vacating of the 

judgment does not affect any “right, title or interest” in any real property acquired by third 

parties. 735 ILCS 5/2-1401(e) (West 2012).  A bona fide purchaser, one who takes title “in good 

faith for value,” takes “free of any interests of third persons, except such interests of which he 

has notice.” Daniels v. Anderson, 162 Ill. 2d 47, 57 (1994). If bona fide purchasers were not so 

protected, “our laws requiring the registration of deeds would be useless if not worse.” Petta v. 

Host, 1 Ill. 2d 293, 304 (1953).        

¶ 24 The defendant argues that the defect was apparent on the face of the record because the 

affidavit of service was signed by Chiappano in his individual capacity, and not as an employee 

of MPSI.  The defendant contends that because the affidavit of service did not indicate that 

Chiappano was an employee of MPSI, the appointed process server, the defect was apparent to a 

third-party purchaser. 

¶ 25 We agree with the trial court that the defect in service was not apparent on the face of the 

record. Under section 2-202 of the Code, a private detective agency can be appointed as a 

special process server and any employee of that private detective agency may serve process.  735 

ILCS 5/2-2-2(a-5) (West 2014).  However, section 202 does not require that a process server 

state, in the affidavit of service, in what capacity he or she served the summons.  Moreover, the 

May 11, 2010, order appointing MPSI as process server, was signed by “Alfred J. Chiappano, 

Pres.”  The face of the record thus indicated that Chiappano was an employee of MPSI.  As such, 

the affidavit of service signed by Chiappano appeared on its face to comply with the provision in 

section 2-202(a-5) that allowed an employee of the appointed private detective agency to serve 

process.   
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¶ 26 Further, the affidavit of service in this case complied with section 2-204. Pursuant to 

section 2-204 of the Code (735 ILCS 5/2-204 (West 2008)), service upon a private corporation is 

obtained “(1) by leaving a copy of the process with its registered agent or any officer or agent of 

the corporation found anywhere in the State; or (2) in any other manner now or hereafter 

permitted by law.” 735 ILCS 5/2-204 (West 2012). In the present case, the affidavit of service 

indicated that the defendant’s registered agent was served with the summons and complaint. 

Accordingly, on the face of the record, the service of process appeared to comply with the 

requirements of sections 2-202 and 2-204, and nothing in either of those sections required the 

process server’s employment status to be included in the affidavit of service. 

¶ 27 In arguing that the defect in service appeared on the face of the record, the defendant 

relies on Concord Air, Inc. v. Malarz, 2015 IL App (2d) 140639.  In Malarz, service was 

attempted on the wrong person at the wrong address, with the defect evident from the materials 

filed along with the plaintiff’s affidavit of nonservice. Id. at ¶ 44. Malarz is easily distinguished 

on the facts because the issue in the present case is not whether the proper person was served. 

Rather, the issue is the legal status of the process server. Unlike Malarz, the defect in service in 

the present case was not apparent on the face of the record. 

¶ 28 CONCLUSION 

¶ 29 For the foregoing reasons, we reverse the trial court’s order granting the plaintiff’s 

motion to dismiss and remand for an order vacating the default judgment of foreclosure. 

However, we affirm the trial court’s finding that the defect in service was not apparent on the 

face of the record and that the subsequent purchasers were bona fide. The cause is remanded for 

further proceedings consistent with this order.   

¶ 30 Affirmed in part and reversed in part; cause remanded. 
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IN THE SUPERIOR COURT OF FULTON COUNTY 
STATE OF GEORGIA 

DAVID EARL MOBLEY, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

PROSPECT MORTGAGE, LLC and all ) 
persons unknown who claim or might claim ) 
adversely to Petitioner's title to 945 Niskey ) 
Lake Circle, Atlanta, Georgia, ) 

) 
Defendants. ) 

------------------------------) 

CIVIL ACTION 
FILE NO. 2015CV268792 

FINAL ORDER GRANTING DEFENDANT'S MOTION TO DISMISS 

The matter came before the Court on Prospect Mortgage, LLC's ("Defendant") Motion to 

Dismiss ("Motion"), filed January 13,2016 wherein Defendant moved this Court to dismiss this 

case, with prejudice, pursuant to O.e.G.A. § 9-11-12(b)(6), arguing that Plaintiff failed to state a 

claim for quiet title upon which relief could be granted. 

The COUli having considered the complaint, the arguments set forth in the motion, and 

applicable authority, and it appearing that the COUli has jurisdiction over this matter, that the 

motion has been properly served, that Plaintiff has failed to file a response to the motion, and 

that good cause has otherwise been shown for the relief sought in the motion; it is hereby 

ORDERED that this case is DISMISSED WITH PREJUDICE pursuant to O.C.G.A. § 

9-11-12(b)(6). It is further DIRECTED that the Clerk of Court CLOSE the above-styled case. 

SO ORDERED this ~day of February, 2016. 

CAFN: 20 1 5CV268792 Page 10f2 

Fulton County Superior Court
   ***EFILED***MH

Date: 2/29/2016 7:41:38 PM
Cathelene Robinson, Clerk



Prepared and presented by: 
COHEN POLLOCK MERLIN & SMALL, P.c. 
Attorneys for Defendant Prospect Mortgage, LLC 
By: /s/ Garrett H. Nye 

Bruce Z. Walker 
Georgia BarNo. 731260 
Garrett H. Nye 
Georgia Bar No. 387919 

3350 Riverwood Parkway 
Suite 1600 
Atlanta, GA 30339 
(P) (770) 858-1288 
(F) (770) 858-1277 
bwalker@cpmas.com 
gnye@cpmas.com 

Copy to: 
Mr. David Mobley 
945 Niskey Lake Cir SW 
Atlanta, GA 30331 
nand022nando@yahoo.com 

CAFN: 201SCV268792 Page 2 of2 
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Joel R.Wohlfeil, Judge.  Affirmed. 

 

 Law Offices of Richard L. Antognini and Richard L. Antognini, for Plaintiff and 
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 Laura Saterbak appeals a judgment dismissing her first amended complaint (FAC) 

after the sustaining of a demurrer without leave to amend.  Saterbak claims the 

assignment of the deed of trust (DOT) to her home by Mortgage Electronic Registration 

Systems, Inc. (MERS) to Structured Asset Mortgage Investment II Trust 2007-AR7 

Mortgage Pass-Through Certificates 2007-AR7 (2007-AR7 trust or Defendant) was 

invalid.  Arguing the assignment occurred after the closing date for the 2007-AR7 trust, 

and that the signature on the instrument was forged or robo-signed, she seeks to cancel 

the assignment and obtain declaratory relief.  We conclude Saterbak lacks standing and 

affirm the judgment.  

FACTUAL AND PROCEDURAL BACKGROUND 

 In April 2007, Saterbak purchased real property on Mount Helix Drive, La Mesa, 

California through a grant deed.  She executed a promissory note (Note) in May 2007, in 

the amount of $1 million, secured by the DOT.  The DOT named MERS as the 

beneficiary, "solely as nominee for Lender and Lender's successors and assigns."  It 

acknowledged MERS had the right "to exercise any or all of those interests, including, 

but not limited to, the right to foreclose and sell the Property."  

 On December 27, 2011, MERS executed an assignment of the DOT to "Citibank, 

N.A. as Trustee for [2007-AR7 trust]."  The assignment was recorded nearly a year later, 

on December 17, 2012.  It is this assignment that Saterbak challenges.  The 2007-AR7 

trust is a real estate mortgage investment conduit (REMIC) trust; its terms are set forth in 

a pooling and servicing agreement (PSA) for the trust, which is governed under New 
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York law.  Pursuant to the PSA, all loans had to be transferred to the 2007-AR7 trust on 

or before its September 18, 2007, closing date.  

 Saterbak fell behind on her payments.  On December 17, 2012, Citibank N.A. 

substituted and appointed National Default Servicing Corporation (NDS) as trustee under 

the DOT.  The substitution of trustee form was executed by JPMorgan Chase Bank, N.A. 

(hereafter Chase) as attorney-in-fact for Citibank N.A., trustee for the 2007-AR7 trust.  

NDS recorded a notice of default on December 17, 2012.  By that point, Saterbak had 

fallen $346,113.99 behind in payments.  On March 19, 2013, NDS recorded a notice of 

trustee's sale, scheduling a foreclosure sale for April 10, 2013.  By that point, Saterbak 

owed an estimated $1,600,219.13.1  

 Saterbak filed suit in January 2014.  She alleged the DOT was transferred to the 

2007-AR7 trust four years after the closing date for the security, rendering the assignment 

invalid.  She further alleged the signature on the assignment document was robo-signed 

or a forgery.  She sought to cancel the assignment as a "cloud" on her title pursuant to 

Civil Code2 section 3412.  She also sought declaratory relief that the same defects 

rendered the assignment void.   

 In May 2014, the trial court sustained Chase's demurrer.  It held Saterbak lacked 

standing to sue based on alleged noncompliance with the PSA for 2007-AR7 trust 

                                              
1  The parties do not dispute Saterbak is in arrears on her debt obligations and a 
foreclosure sale has yet to take place. 
 
2  All further statutory references are to the Civil Code unless otherwise specified. 
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because she did not allege she was a party to that agreement.  The court granted Saterbak 

leave to amend to plead a different theory for cancellation of the DOT. 

 Saterbak filed the FAC in May 2014.  The FAC asserted the same causes of action 

for cancellation of the assignment and declaratory relief premised on the same theories of 

untimely securitization of the DOT and robo-signing.  However, it claimed it 

"emphatically does not within this action seek to challenge . . . any Foreclosure 

Proceedings and or Trustee's Sale."   

 Chase demurred and requested judicial notice of the following instruments:  the 

DOT, the corporate assignment DOT, substitution of trustee, notice of default, and notice 

of trustee sale.  The trial court granted Chase's request for judicial notice and sustained its 

demurrer.  The court held, "Despite the arguments made by Plaintiff, the FAC does, in 

fact, allege that the assignment is void because the loan was not moved into the 

securitized trust in a timely manner."  As it had previously, the court held Saterbak lacked 

standing to sue based on alleged noncompliance with the PSA, as she was not a party to 

that agreement.  The court also rejected Saterbak's robo-signing theory for lack of 

standing, stating she had not alleged that she "relied" on the assignment or sustained 

injury from it.  The court denied leave to amend, noting the FAC was Saterbak's second 

attempt and concluding there was no possibility she could remedy her standing 

deficiencies through amendment.   

 The court entered judgment for Chase on August 12, 2014.  Saterbak timely 

appealed. 
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DISCUSSION 

 "On appeal from a judgment of dismissal entered after a demurrer has been 

sustained, this court reviews the complaint de novo to determine whether it states a cause 

of action.  [Citation.]  We assume the truth of all material facts properly pleaded, but not 

contentions, deductions or conclusions of fact or law."  (Folgelstrom v. Lamps Plus, Inc. 

(2011) 195 Cal.App.4th 986, 989-990.)  We may consider matters that are properly 

judicially noticed.  (Four Star Electric, Inc. v. F & H Construction (1992) 7 Cal.App.4th 

1375, 1379.) 

 "If the trial court has sustained the demurrer, we determine whether the complaint 

states facts sufficient to state a cause of action.  If the court sustained the demurrer 

without leave to amend, as here, we must decide whether there is a reasonable possibility 

the plaintiff could cure the defect with an amendment.  [Citation.]  If we find that an 

amendment could cure the defect, we conclude that the trial court abused its discretion 

and we reverse; if not, no abuse of discretion has occurred.  [Citation.]  The plaintiff has 

the burden of proving that an amendment would cure the defect."  (Schifando v. City of 

Los Angeles (2003) 31 Cal.4th 1074, 1081.) 

 Central to this appeal is whether as a borrower, Saterbak has standing to challenge 

the assignment of the DOT on grounds that it does not comply with the PSA for the 

securitized instrument.  A similar issue is currently pending before the California 

Supreme Court in Yvanova v. New Century Mortgage Corp. (2014) 226 Cal.App.4th 495, 
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review granted August 27, 2014, S218973 (Yvanova I).3  Based on the current state of the 

law, we conclude Saterbak lacks standing to challenge the assignment as invalid under 

the PSA or the product of robo-signing.  For the reasons discussed below, the trial court 

properly sustained Defendant's demurrer to the FAC without leave to amend. 

I. STANDING 

A.  Saterbak Bears the Burden to Demonstrate Standing 

 "Standing is a threshold issue, because without it no justiciable controversy 

exists."  (Iglesia Evangelica Latina, Inc. v. Southern Pacific Latin American Dist. of the 

Assemblies of God (2009) 173 Cal.App.4th 420, 445.)  "Standing goes to the existence of 

a cause of action."  (Apartment Assn. of Los Angeles County, Inc. v. City of Los Angeles 

(2006) 136 Cal.App.4th 119, 128.)  Pursuant to Code of Civil Procedure section 367, 

"[e]very action must be prosecuted in the name of the real party in interest, except as 

otherwise provided by statute."  

 Saterbak contends the 2007-AR7 trust bears the burden of proving the assignment 

in question was valid.  This is incorrect.  As the party seeking to cancel the assignment 

                                              
3  The California Supreme Court is reviewing this issue:  "In an action for wrongful 
foreclosure on a deed of trust securing a home loan, does the borrower have standing to 
challenge an assignment of the note and deed of trust on the basis of defects allegedly 
rendering the assignment void?"  (Yvanova v. New Century Mortgage Corp. (2014) 331 
P.3d 1275 (Yvanova II).)  Unlike this case, Yvanova involved a challenge to a foreclosure 
sale that had already occurred.  (Yvanova I, supra, 226 Cal.App.4th at p. 498.)  However, 
the Supreme Court also granted review in Keshtgar v. U.S. Bank, N.A., review granted 
October 1, 2014, S220012, which involved a preforeclosure challenge based on alleged 
deficiencies in the assignment of the deed of trust.  The Supreme Court has deferred the 
appeal in Keshtgar pending disposition of Yvanova I.  (Keshtgar v. U.S. Bank, N.A. 
(2014) 334 P.3d 686.) 
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through this action, Saterbak "must be able to demonstrate that . . . she has some such 

beneficial interest that is concrete and actual, and not conjectural or hypothetical."  

(Holmes v. California Nat. Guard (2001) 90 Cal.App.4th 297, 315.)  

 Saterbak's authorities do not suggest otherwise.  She cites Fontenot, but that case 

actually held "MERS did not bear the burden of proving a valid assignment"�² instead, 

"the burden rested with plaintiff affirmatively to plead facts demonstrating the 

impropriety."  (Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 270 

(Fontenot).)  Saterbak also cites Cockerell and Neptune, but those cases merely held that 

an assignee who files suit to enforce an assigned right bears the burden of proving a valid 

assignment.  (Cockerell v. Title Ins. & Trust Co. (1954) 42 Cal.2d 284, 292; Neptune 

Society Corp. v. Longanecker (1987) 194 Cal.App.3d 1233, 1242.) 

B.  Saterbak Lacks Standing to Challenge the Assignment 

 Saterbak alleges the DOT was assigned to the 2007-AR7 trust in an untimely 

manner under the PSA.  Specifically, she contends the assignment was void under the 

PSA because MERS did not assign the DOT to the 2007-AR7 trust until years after the 

closing date.  Saterbak also alleges the signature of "Nicole M. Wicks" on the assignment 

document was forged or robo-signed.  

 These theories fail because Saterbak has not shown that she has standing to 

challenge the 2007-AR7 trust's claim to title.  "As an unrelated third party to the alleged 

securitization, . . . [Saterbak] lacks standing to enforce any agreements, including the 

investment trust's pooling and servicing agreement, relating to such transactions."  

(Jenkins v. JPMorgan Chase Bank, N.A. (2013) 216 Cal.App.4th 497, 515 (Jenkins).)  
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Even were we to assume the assignment was invalid, the true victim was not Saterbak but 

the original lender, which suffered the unauthorized loss of the security tied to its 

promissory note. 

 Jenkins is instructive.  In that case, a borrower brought a preemptive action to 

challenge a defendant's ability to foreclose.  "The crux of Jenkins's lawsuit [was] based 

on her theory her loan was pooled with other home loans in a securitized investment trust, 

which is purportedly now managed by B of A, as the acting trustee, without proper 

compliance with the investment trust's pooling and servicing agreement."  (Jenkins, 

supra, 216 Cal.App.4th at p. 505.)  The borrower sought an order declaring the untimely 

assignment of the promissory note to the investment trust " 'void and a legal nullity.' "  

(Id. at p. 511.)  However, the court held she could not show an actual controversy 

between herself and the defendant.  Even if an improper securitization (or any other 

invalid assignment of the promissory note) occurred, the court concluded the relevant 

parties were the transferors and transferees of the note.  Therefore, Jenkins lacked 

standing to enforce the pooling and servicing agreement, as "an unrelated third party to 

the alleged securitization."  (Id. at pp. 514-515.)  Moreover, "Jenkins [was] not the victim 

of such invalid transfers because her obligations under the note remained unchanged."  

(Ibid.)  

 Here, the relevant parties to the assignment were MERS and the 2007-AR7 trust.  

Even if the DOT was transferred to the 2007-AR7 trust after the closing date specified in 

the PSA, Saterbak is an "unrelated third party to the alleged securitization" and lacks 

standing to enforce the PSA.  (Jenkins, supra, 216 Cal.App.4th at p. 515.)  She likewise 
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lacks standing to challenge the assignment on robo-signing grounds because she is a 

nonparty to the assignment whose rights were not affected by it.   

 Critically, Saterbak cannot show she was the victim of any invalid transfer 

because her obligations under the note remained unchanged.  (Jenkins, supra, 216 

Cal.App.4th at p. 515.)  "Absent any prejudice, [borrowers] have no standing to complain 

about any alleged lack of authority or defective assignment."  (Siliga v. Mortgage 

Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 85 (Siliga).)  There is 

no prejudice to Saterbak because "an assignment merely substituted one [trustee] for 

another, without changing her obligations under the note."  (Fontenot, supra, 198 

Cal.App.4th at p. 272 [no prejudice from assignment of note]; Herrera v. Federal 

National Mortgage Assn. (2012) 205 Cal.App.4th 1495, 1507 (Herrera) [same]; see 

Siliga, supra, at p.85 [no prejudice, and hence no standing, where borrowers did not 

dispute they were in default and assignment did not change their debt obligations].)4 

 Saterbak cites Glaski v. Bank of America (2013) 218 Cal.App.4th 1079, which 

held that a borrower could challenge a nonjudicial foreclosure based on alleged defects in 

the assignment pursuant to a securitized trust's pooling and servicing agreement.  

                                              
4  A federal district court reached the same conclusion in Saterbak's parallel case 
against the loan servicer.  (Saterbak v. National Default Servicing Corp. (S.D.Cal. Oct. 1, 
2015, Civ. No. 15-CV-956-WQH-NLS) 2015 WL 5794560, at *7 ["Plaintiff was not 
party to the assignment of the deed of trust, and her rights were not affected by it.  
Plaintiff's obligations under the Deed of Trust were only affected by the 
assignment . . . insofar as they altered the party to whom the Plaintiff was obliged.  
Therefore, Plaintiff does not have standing to challenge the securitization of her loan or 
any subsequent assignment of the Deed of Trust."].) 
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However, no California court has followed Glaski on this point, and the New York case 

upon which Glaski relied has been overturned.  (Wells Fargo Bank, N.A. v. Erobobo 

(N.Y. App. Div. 2015) 127 A.D.3d 1176, 1178 ["Erobobo, as a mortgagor whose loan is 

owned by a trust, does not have standing to challenge the plaintiff's possession or status 

as assignee of the note and mortgage based on purported noncompliance with certain 

provisions of the PSA"]; see Rajamin v. Deutsche Bank Nat'l Trust Co. (2d Cir. 2014) 

757 F.3d 79, 86-87 [rejecting Glaski's interpretation of New York law].)  We conclude 

Jenkins, supra, 216 Cal.App.4th 497 is the more persuasive authority and decline to 

follow Glaski.  Saterbak lacks standing to challenge alleged defects in the MERS 

assignment of the DOT to the 2007-AR7 trust. 

C.  The DOT Does Not Confer Standing 

 Saterbak argues "clear language" in the DOT and "the rules of adhesion contracts" 

confer standing.  We disagree.  In signing the DOT, Saterbak agreed the Note and DOT 

could be sold "one or more times without prior notice."  She further agreed: 

"Borrower understands and agrees that MERS holds only legal title 
to the interests granted by Borrower in this Security Instrument, but, 
if necessary to comply with law or custom, MERS (as nominee for 
Lender and Lender's successors and assigns) has the right: to 
exercise any or all of those interests, including, but not limited to, 
the right to foreclose and sell the Property; and to take any action 
required of Lender including, but not limited to, releasing and 
canceling this Security Instrument."5   

                                              
5  As the court explained in Fontenot:  "MERS is a private corporation that 
administers a national registry of real estate debt interest transactions.  Members of the 
MERS System assign limited interests in the real property to MERS, which is listed as a 
grantee in the official records of local governments, but the members retain the 
promissory notes and mortgage servicing rights.  The notes may thereafter be transferred 
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"The authority to exercise all of the rights and interests of the lender necessarily includes 

the authority to assign the deed of trust."  (Siliga, supra, 219 Cal.App.4th at p. 84; see 

Herrera, supra, 205 Cal. App.4th at p. 1504 [interpreting language identical to Saterbak's 

DOT to give MERS "the right to assign the DOT"].)  The federal court adjudicating 

Saterbak's parallel case against her loan servicer cited the above-quoted language in the 

DOT to reject the same securitization theory proffered here.  (Saterbak v. National 

Default Servicing Corp., supra, 2015 WL 5794560, at *7.) 

 Saterbak nevertheless points to language in the DOT that only the "Lender" has 

the power to declare default and foreclose, while the "Borrower" has the right to sue prior 

to foreclosure in order to " 'assert the non-existence of a default or any other defense of 

Borrower to acceleration and sale.' "  But these provisions do not change her standing 

obligations under California law; they merely give Saterbak the power to argue any 

defense the borrower may have to avoid foreclosure.  As a nonparty to the assignment, 

Saterbak cannot challenge the assignment as invalid under the PSA.  (Jenkins, supra, 216 

Cal.App.4th at p. 515.)  

 Saterbak also points to the presuit notice provisions in the DOT to argue the DOT 

contemplates her action.  She quotes language in the DOT requiring the Borrower and 

Lender to provide notice and a reasonable opportunity to repair before "any judicial 

                                                                                                                                                  
among members without requiring recordation in the public records.  [Citation.]  [¶] 
Ordinarily, the owner of a promissory note secured by a deed of trust is designated as the 
beneficiary of the deed of trust.  [Citation.]  Under the MERS System, however, MERS is 
designated as the beneficiary in deeds of trust, acting as 'nominee' for the lender, and 
granted the authority to exercise legal rights of the lender."  (Fontenot, supra, 198 
Cal.App.4th at p. 267.) 
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action . . . that arises from the other party's actions pursuant to this Security Instrument."  

However, by Saterbak's own theory, her action does not arise "pursuant to this Security 

Instrument"; it is premised instead on a violation of the PSA.  The presuit notice 

provisions in the DOT do not contemplate her action. 

 Finally, Saterbak contends the deed of trust is an adhesion contract, and, therefore, 

restrictive language that "deprives a borrower of the right to argue her loan has been 

invalidly assigned" must be "conspicuous and clear."  She claims, "If the assignment 

clause was intended by the drafter to cutoff the borrower's right to challenge the 

assignment, it should have used clear language to that effect.  It did not."  As a rule, 

"contracts of adhesion are generally enforceable according to their terms, [but] a 

provision contained in such a contract cannot be enforced if it does not fall within the 

reasonable expectations of the weaker or 'adhering' party."  (Fischer v. First Internat. 

Bank (2003) 109 Cal.App.4th 1433, 1446 (Fischer).)  However, "[b]ecause a promissory 

note is a negotiable instrument, a borrower must anticipate it can and might be transferred 

to another creditor" (Fontenot, supra, 198 Cal.App.4th at p. 272), together with the deed 

of trust securing it.  Saterbak "irrevocably grant[ed] and convey[ed]" the Mount Helix 

property to the Lender; recognized that MERS (as nominee) had the right "to exercise 

any or all" of the interests of the Lender; and agreed that the Note, together with the 

DOT, could be sold one or more times without notice to her.  There is no reasonable 

expectation from this language that the parties intended to allow Saterbak to challenge 

future assignments made to unrelated third parties.  (Cf. Fischer, supra, 109 Cal.App.4th 

at pp. 1448-1449 [holding there was a triable issue of fact "as to whether the parties 
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mutually intended to permit cross-collateralization" on two separate loans, given 

ambiguity between the broadly worded dragnet clause and a " 'Related Document[]' " 

incorporated by reference into the loan agreement as to whether the parties mutually 

intended it].)6 

 The crux of Saterbak's argument is that she should be able to bring a preemptive 

action to determine whether the 2007-AR7 trust may initiate a nonjudicial foreclosure.  

She argues, "If the alleged 'Lender' is not the true 'Lender,' " it "has no right to order a 

foreclosure sale."  However, California courts do not allow such preemptive actions 

because they "would result in the impermissible interjection of the courts into a 

nonjudicial scheme enacted by the California Legislature."  (Jenkins, supra, 216 

Cal.App.4th at p. 513; see Gomes v. Countrywide Home Loans, Inc. (2011) 192 

Cal.App.4th 1149, 1156 (Gomes) ["California's nonjudicial foreclosure law does not 

provide for the filing of a lawsuit to determine whether MERS has been authorized by the 

holder of the Note to initiate a foreclosure"].)  As the court reasoned in Gomes: 

"[The borrower] is not seeking a remedy for misconduct.  He is 
seeking to impose the additional requirement that MERS 
demonstrate in court that it is authorized to initiate a foreclosure. 
 . . . [S]uch a requirement would be inconsistent with the policy 

                                              
6  Saterbak also cites Haynes v. Farmers Ins. Exchange (2004) 32 Cal.4th 1198, 
which involved a dispute over auto insurance coverage.  The court stated the general rule 
that "to be enforceable, any [insurance] provision that takes away or limits coverage 
reasonably expected by an insured must be 'conspicuous, plain and clear.' "  (Id. at 
p. 1204, italics added.)  Even if Haynes were relevant to the current context, there is no 
reasonable expectation created in the DOT that Saterbak would have the power to 
challenge assignments made to unrelated third parties.  (Fontenot, supra, 198 
Cal.App.4th at p. 272.) 
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behind nonjudicial foreclosure of providing a quick, inexpensive and 
efficient remedy."  (Gomes, supra, at p. 1154, fn. 5.)7 
 

D.  Section 3412 Does Not Change Saterbak's Standing Obligations 

 Saterbak seeks to cancel the assignment pursuant to section 3412.  She argues that 

to withstand a demurrer, she merely needs to allege the assignment was void or voidable 

and that it could cause serious injury.  We disagree; nothing in section 3412 changes 

Saterbak's standing obligations.  

 To state a cause of action under section 3412, Saterbak must allege the assignment 

was void or voidable against her.  (§ 3412 ["A written instrument, in respect to which 

there is reasonable apprehension that if left outstanding it may cause serious injury to a 

person against whom it is void or voidable, may, upon his application, be so adjudged, 

and ordered to be delivered up or canceled"], italics added; see also Johnson v. PNC 

Mortg. (N.D.Cal. 2015) 80 F.Supp.3d 980, 990 (Johnson III ) [section 3412 requires "the 

challenged instrument be void or voidable against the party seeking to cancel it"].)  

Johnson III  dismissed a similar cause of action under section 3412 because the plaintiffs, 

borrowers like Saterbak, failed to "allege a plausible case that the assignment is 'void or 

voidable' against them."  (Johnson III, supra, at p. 990.)  Here, Saterbak fails to state a 

                                              
7  Saterbak misconstrues Gomes in claiming the case holds "that a borrower can 
challenge the power of an alleged loan purchaser to foreclose if [the borrower] can allege 
specific facts showing the assignment is invalid."  As discussed, Gomes holds that under 
California law, plaintiffs may not bring preemptive actions to challenge a defendant's 
power to foreclose.  (Gomes, supra, 192 Cal.App.4th at p. 1156.) 
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cause of action under section 3412 because she cannot allege that MERS's assignment of 

the DOT to the 2007-AR7 trust was void or voidable against her.  

 Saterbak also fails to allege "serious injury."  She argues she "faces the prospect of 

losing her home due to the actions of an entity that has no power to foreclose because it 

does not own her [DOT]."  However, even if  the assignment was invalid, it could not 

"cause serious injury" because her obligations under the Note remained unchanged.  

(§ 3412, italics added).) 

 We again find support in Johnson III , supra, 80 F.Supp.3d 980.  Borrowers in that 

case sought to cancel an invalid assignment of their deed of trust, claiming it cast a 

shadow on their title and continued to ruin their credit.  The court rejected this theory of 

"serious injury" under section 3412 because nothing about the alleged infirmities in the 

assignment or notice documents changed the borrowers' payment obligations, and the 

borrowers did not deny they had defaulted.  The court concluded: "It is not really the 

assignment, then, or its challenged provenance, that has stained their credit report.  It is 

the fact that they defaulted."  (Johnson III, at p. 989.)  Likewise, here, the allegedly 

defective assignment did not alter Saterbak's payment obligations under the Note.  

Saterbak does not deny she defaulted or that her debt remains in arrears.  Consequently, 

she cannot demonstrate how the allegedly invalid assignment could "cause serious 

injury" within the meaning of section 3412 if left outstanding.  (§ 3412, italics added.) 

 More fundamentally, nothing in section 3412 changes Saterbak's standing 

obligations under California law.  As discussed in detail above, "[a]bsent any prejudice, 
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[borrowers] have no standing to complain about any alleged lack of authority or defective 

assignment."  (Siliga, supra, 219 Cal.App.4th at p. 85.) 

E.  The Homeowner Bill of Rights Does Not Confer Standing 

 For the first time on appeal, Saterbak relies on the California Homeowner Bill of 

Rights (HBOR) to claim standing.  She argues sections 2924.17 and 2924.12 allow her to 

challenge the alleged defects in MERS's assignment of the DOT to the 2007-AR7 trust.  

In relevant part, section 2924.17, subdivision (a), provides an "assignment of a deed of 

trust . . . shall be accurate and complete and supported by competent and reliable 

evidence."  Section 2924.12, subdivisions (a) and (b) allow borrowers to bring an action 

for damages or injunctive relief for "a material violation of Section . . . 2924.17." 

 As Saterbak acknowledges, the HBOR went into effect on January 1, 2013.  

(§ 2923.4.)  The FAC alleges the DOT was assigned on December 27, 2011, and 

recorded on December 17, 2012.  Saterbak fails to point to any provision suggesting that 

the California Legislature intended for the HBOR to apply retroactively.  (Myers v. Philip 

Morris Companies, Inc. (2002) 28 Cal.4th 828, 841 ["California courts comply with the 

legal principle that unless there is an 'express retroactivity provision, a statute will not be 

applied retroactively unless it is very clear from extrinsic sources that the 

Legislature . . . must have intended a retroactive application' "].)  Therefore, we conclude 

the HBOR does not grant Saterbak new rights on appeal.8 

                                              
8  Saterbak contends the notice of trustee's sale was recorded after the HBOR went 
into effect.  However, the FAC challenges MERS's assignment of the DOT to the 2007-
AR7 trust, not the notice of trustee's sale.  We further reject Saterbak's argument that the 
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 Even were it otherwise, there is no basis to conclude the HBOR has dispensed 

with standing requirements under California law.  For example, section 2924.12 

authorizes a borrower to enjoin a "material" violation of section 2924.17.  Saterbak fails 

to allege any violation that was material.  We agree with the analysis in Johnson v. PNC 

Mortgage (N.D.Cal. Aug. 12, 2014, Civ. No. C 14-02976 LB) 2014 WL 3962662, at *13 

(Johnson I):  

"[E]ven if Plaintiff[] were correct, and the assignment was a sham, 
the assignment would not have changed [her] payment obligations.  
It would have affected the lender and notice to future encumbrancers 
and purchasers (not Plaintiff[]).  [Citation.]  The court might reach a 
different result if, for example, Plaintiff[] contested the validity of 
the underlying debt or were a party to the assignment.  [Citations.]  
On this record, however, the court finds that even if there were a 
violation [of the HBOR], it was immaterial."9 
 

 In summary, for all the reasons discussed above, we conclude Saterbak lacks 

standing to challenge MERS's assignment of the DOT to the 2007-AR7 trust.  

                                                                                                                                                  
HBOR "overruled" Jenkins and cases citing it: Jenkins was decided after the HBOR went 
into effect.  (Jenkins, supra, 216 Cal.App.4th 497 [decided May 17, 2013].) 
 
9  Saterbak contends if she were to lack standing, section 2924.17 would become a 
"nullity."  To the contrary, this ruling does not impact the ability of a government entity 
to pursue civil or administrative remedies pursuant to section 2924.17, subdivision (c).  
Moreover, Saterbak's interpretation would render section 2924.12 a nullity, by reading 
the word "material" out of the statute.  (Johnson v. PNC Mortg. (N.D.Cal. Nov. 21, 2014, 
Civ. No. C 14-02976 LB) 2014 WL 6629585, at *9-*10 (Johnson II) ["The court thinks 
that it is the Johnsons' position that makes part of § 2924.19 nugatory.  They would read 
the term 'material' out of § 2924.19.  The legislature could have made any 'violation' of 
the robo-signing law actionable; but it made actionable only 'material violation[s]' "].)  
Saterbak tries to distinguish Johnson III, supra, 80 F.Supp.3d at page 990 by claiming it 
did not involve claims under section 2924.17.  Actually, it did, but the court dismissed 
these claims in its rulings on prior complaints.  (See Johnson I, supra, 2014 WL 
3962662, at *13-*14; Johnson II, supra, at *9-*10.) 
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II. TENDER 

 A cause of action to cancel a written instrument under section 3412 sounds in 

equity.  As a result, a debtor must generally allege tender or offer of tender of the 

amounts borrowed as a prerequisite to such claims.  The tender requirement "is based on 

the theory that one who is relying upon equity in overcoming a voidable sale must show 

that he is able to perform his obligations under the contract so that equity will not have 

been employed for an idle purpose."  (Dimock v. Emerald Properties (2000) 81 

Cal.App.4th 868, 878, italics omitted.)  However, the tender rule is not absolute.  Tender 

is not required to cancel a written instrument that is void and not merely voidable, as a 

void instrument is a "nullity with no force or effect as opposed to one which may be set 

aside."  (Id. at p. 876; see Smith v. Williams (1961) 55 Cal.2d 617, 620-621 [offer to 

restore not required in an action to cancel a void instrument under section 3412].)  

 Thus, a basic question is whether the alleged deficiencies in the assignment 

rendered MERS's assignment of the DOT to the 2007-AR7 trust void or voidable.  

Whereas "minor or technical defects" would not render a foreclosure sale void, 

substantial defects, "such as when there has been a failure to give notice of sale to the 

trustor or to specify the correct default in the notice of default," would.  (Ram v. OneWest 

Bank, FSB (2015) 234 Cal.App.4th 1, 11.)  "Similarly, a sale is rendered void when the 

foreclosure sale is conducted by an entity that lacks authority to do so."  (Ibid.)  

 Ram is a wrongful foreclosure case.  Where, as here, the foreclosure sale has yet to 

occur, Saterbak is correct that courts typically have not required tender.  (See, e.g., 

Pfeifer v. Countrywide Home Loans, Inc. (2012) 211 Cal.App.4th 1250, 1280; Intengan 
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v. BAC Home Loans Servicing, LP (2013) 214 Cal.App.4th 1047, 1053-1054; Mabry v. 

Superior Court (2010) 185 Cal.App.4th 208, 225; Fonteno v. Wells Fargo Bank, N.A. 

(2014) 228 Cal.App.4th 1358, 1373-1374.)  Because we affirm the judgment on standing 

grounds, we do not decide whether Saterbak was required to plead the ability or 

willingness to tender to cancel the assignment pursuant to section 3412. 

III.  LEAVE TO AMEND  

 We must also consider whether Saterbak has demonstrated a reasonable 

probability that she could cure the defects that we have identified.  (Schifando v. City of 

Los Angeles, supra, 31 Cal.4th at p. 1081.)  Saterbak contends she could amend her 

complaint to "argue that the language in her [DOT] gives her the right to attack a void 

assignment of her loan."  As discussed in detail above, we conclude the DOT does not 

confer this right.  Because Saterbak has not shown how she could remedy her lack of 

standing to challenge MERS's assignment of the DOT to the 2007-AR7 trust, we 

conclude the trial court properly sustained Defendant's demurrer to the FAC without 

leave to amend. 
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DISPOSITION 

 The judgment is affirmed.  Respondent 2007-AR7 trust shall recover its costs on 

appeal. 

 
MCCONNELL, P. J. 

 
WE CONCUR: 
 
 
HALLER, J. 
 
 
MCINTYRE, J. 
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Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States  v. Detroit Timber & Lumber Co.,  200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

JESINOSKI ET UX . v. COUNTRYWIDE HOME LOANS, �
INC.,  ET AL . �

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT 

No. 13–684. Argued November 4, 2014—Decided January 13, 2015 

Exactly three years after borrowing money from respondent Country-
wide Home Loans, Inc., to refinance their home mortgage, petitioners
Larry and Cheryle Jesinoski sent Countrywide and respondent Bank 
of America Home Loans, which had acquired Countrywide, a letter
purporting to rescind the transaction.  Bank of America replied, re-
fusing to acknowledge th e rescission’s validity.  One year and one day
later, the Jesinoskis filed suit in federal court, seeking a declaration
of rescission and damages. The Di strict Court entered judgment on
the pleadings for respondents, concluding that a borrower can exer-
cise the Truth in Lending Act’s right to rescind a loan, see 15 U. S. C. 
§1635(a), (f), only by filing a lawsui t within three years of the date
the loan was consummated.  The Je sinoskis’ complaint, filed four 
years and one day after the loan’s consummation, was ineffective. 
The Eighth Circuit affirmed. 

Held : A borrower exercising his right to rescind under the Act need only 
provide written notice to his lender within the 3-year period, not file
suit within that period.  Section 1635(a)’s unequivocal terms—a bor -
rower “shall have the right to rescind . . . by notifying the creditor . . . 
of his intention to do so ” (emphasis added)—leave no doubt that re -
scission is effected when the borrower notifies the creditor of his in-
tention to rescind. This conclusion  is not altered by §1635(f), which 
states when the right to rescind must be exercised, but says nothing 
about how that right is exercised.  No r does §1635(g)—which states 
that “in addition to rescission the court may award relief . . . not re-
lating to the right to rescind”—support respondents’ view that rescis -
sion is necessarily a consequence of judicial action.  And the fact that 
the Act modified the common-law condition precedent to rescission at 
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law, see §1635(b), hardly implies that  the Act thereby codified rescis-
sion in equity.  Pp. 2–5. 

729 F. 3d 1092, reversed and remanded. 

SCALIA , J., delivered the opinion for a unanimous Court. 
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash -
ington, D. C. 20543,  of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 13–684 

LARRY D. JESINOSKI, ET UX., PETITIONERS v.� 
COUNTRYWIDE HOME LOANS, INC., ET AL . �

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF �
APPEALS FOR THE EIGHTH CIRCUIT� 

[January 13, 2015]�

 JUSTICE SCALIA  delivered the opinion of the Court. 

The Truth in Lending Act gives borrowers the right to 
rescind certain loans for up to three years after the trans-
action is consummated.  The question presented is whether 
a borrower exercises this right by providing written no- 
tice to his lender, or whether he must also file a lawsuit 
before the 3-year period elapses.

On February 23, 2007, petitioners Larry and Cheryle
Jesinoski refinanced the mortgage on their home by bor-
rowing $611,000 from respondent Countrywide Home
Loans, Inc. Exactly three years later, on February 23,
2010, the Jesinoskis mailed respondents a letter purport-
ing to rescind the loan.  Respondent Bank of America 
Home Loans replied on March 12, 2010, refusing to 
acknowledge the validity of the rescission.  On February
24, 2011, the Jesinoskis filed suit in Federal District Court 
seeking a declaration of rescission and damages.

Respondents moved for judgment on the pleadings, 
which the District Court granted.  The court concluded 
that the Act requires a borrower seeking rescission to file
a lawsuit within three years of the transaction’s consum-
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mation. Although the Jesinoskis notified respondents of 
their intention to rescind with in that time, they did not 
file their first complaint until four years and one day after 
the loan’s consummation.  2012 WL 1365751, *3 (D Minn., 
Apr. 19, 2012).  The Eighth Circuit affirmed.  729 F. 3d 
1092, 1093 (2013) (per curiam ).

Congress passed the Truth in Lending Act, 82 Stat. 146,
as amended, to help consumers “avoid the uninformed use
of credit, and to protect the consumer against inaccurate 
and unfair credit billing.”  15 U. S. C. §1601(a).  To this 
end, the Act grants borrowers the right to rescind a loan
“until midnight of the third business day following the 
consummation of the transaction or the delivery of the 
[disclosures required by the A ct], whichever is later, by
notifying the creditor, in acco rdance with regulations of 
the [Federal Reserve] Board, of his intention to do so.”
§1635(a) (2006 ed.).*  This regime grants borrowers an
unconditional right to rescin d for three days, after which 
they may rescind only if the lender failed to satisfy the
Act’s disclosure requirements.  But this conditional right
to rescind does not last forever. Even if a lender never 
makes the required disclosures,  the “right of rescission
shall expire three years after the date of consummation of 
the transaction or upon the sale of the property, whichever 
comes first.” §1635(f). The Eighth Circuit’s affirmance in 
the present case rested upon its holding in Keiran  v. Home 
Capital, Inc. , 720 F. 3d 721, 727–728 (2013) that, unless a
borrower has filed a suit for rescission within three years 
of the transaction’s consummation, §1635(f) extinguishes
the right to rescind and bars relief. 

That was error. Section 1635(a) explains in unequivocal 
—————— 

* Following the events in this case , Congress transferred the author- 
ity to promulgate rules implementing the Act to the Consumer Finance 
Protection Bureau. See Dodd-Frank Wall Street Reform and Consumer 
Protection Act, §§1061(b)(1), 1100A(2), 1100H, 124 Stat. 2036, 2107,
2113. 
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terms how the right to rescind is to be exercised: It pro -
vides that a borrower “shall have the right to rescind . . . 
by notifying the creditor, in accordance with regulations of 
the Board, of his intention to do so ” (emphasis added).  The 
language leaves no doubt that rescission is effected when 
the borrower notifies the credi tor of his intention to re -
scind. It follows that, so long as the borrower notifies 
within three years after the transaction is consummated, 
his rescission is timely.  The statute does not also require
him to sue within three years. 

Nothing in §1635(f) changes this conclusion.  Although
§1635(f) tells us when the right to rescind must be exer-
cised, it says nothing about how that right is exercised. 
Our observation in Beach v. Ocwen Fed. Bank , 523 U. S. 
410, 417 (1998), that §1635(f) “govern[s] the life of the 
underlying right” is beside the point.  That case concerned 
a borrower’s attempt to rescind in the course of a foreclo-
sure proceeding initiated six years after the loan’s con-
summation. We concluded only that there was “no federal 
right to rescind, defensively or  otherwise, after the 3-year
period of §1635(f) has run,” id., at 419, not that there was 
no rescission until a suit is filed. 

Respondents do not dispute that §1635(a) requires only 
written notice of rescission. Indeed, they concede that 
written notice suffices to rescind a loan within the first 
three days after the transaction is consummated.  They
further concede that written notice suffices after that 
period if the parties agree that the lender failed to make
the required disclosures. Respondents argue, however,
that if the parties dispute the adequacy of the disclo-
sures—and thus the continued availability of the right to
rescind—then written notice does not suffice. 

Section 1635(a) nowhere suggests a distinction between
disputed and undisputed rescissions, much less that a 
lawsuit would be required for the latter.  In an effort to 
sidestep this problem, respondents point to a neighboring 
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provision, §1635(g), which they believe provides support
for their interpretation of the Act.  Section 1635(g) states 
merely that, “[i]n any action in which it is determined that
a creditor has violated this se ction, in addition to rescis-
sion the court may award relief under section 1640 of this
title for violations of this subchapter not relating to the 
right to rescind.” Respondents argue that the phrase 
“award relief ” “in addition to rescission” confirms that 
rescission is a consequence of judicial action. But the fact 
that it can be a consequence of judicial action when 
§1635(g) is triggered in no way suggests that it can only
follow from such action. The Act contemplates various 
situations in which the question of a lender’s compliance 
with the Act’s disclosure requirements may arise in a
lawsuit—for example, a lender’s foreclosure action in 
which the borrower raises inadequate disclosure as an
affirmative defense. Section 1635(g) makes clear that a
court may not only award rescission and thereby relieve
the borrower of his financial obligation to the lender, but 
may also grant any of the remedies available under §1640 
(including statutory damages).  It has no bearing upon 
whether and how borrower-rescission under §1635(a) may 
occur. 

Finally, respondents invoke the common law.  It is true 
that rescission traditionally required either that the re-
scinding party return what he received before a rescission
could be effected (rescission at law), or else that a court 
affirmatively decree rescission (rescission in equity).  2 D. 
Dobbs, Law of Remedies §9.3(3), pp. 585–586 (2d ed. 
1993). It is also true that the Act disclaims the common-
law condition precedent to rescission at law that the bor-
rower tender the proceeds received under the transaction. 
15 U. S. C. §1635(b).  But the negation of rescission-at-
law’s tender requirement hardly implies that the Act 
codifies rescission in equity.  Nothing in our jurisprudence,
and no tool of statutory interpretation, requires that a 
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congressional Act must be co nstrued as implementing its
closest common-law analogue.  Cf. Astoria Fed. Sav. & 
Loan Assn.  v. Solimino,  501 U. S. 104, 108–109 (1991). 
The clear import of §1635(a) is that a borrower need only
provide written notice to a lender in order to exercise his 
right to rescind.  To the extent §1635(b) alters the tradi-
tional process for unwinding such a unilaterally rescinded 
transaction, this is simply a case in which statutory law
modifies common-law practice. 

* * * 

The Jesinoskis mailed respondents written notice of
their intention to rescind within  three years of their loan’s 
consummation. Because this is all that a borrower must 
do in order to exercise his right to rescind under the Act,
the court below erred in dismissing the complaint.  Accord -
ingly, we reverse the judgment of the Eighth Circuit and
remand the case for further proceedings consistent with 
this opinion. 

It is so ordered. 
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IN THE CIRCUIT COURT OF CLINTON COUNTY, MISSOURI 
DIVISION II 

DAVID and CRYSTAL HOLM, 

Plaintiffs, 

�~�0�0�1�/�0�0�9� 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MO\.I..'f uv'INGSTQN 
Clerl\ Of CHnton Co. Olrwit COIJrt 

WELLS FARGO HOME MORTGAGE 
INC. 

aDd 

FEDERAL HOME LOAN MORTGAGE 
CORPORATION (FREDDIE MAC). 

Defendants. 

JUDGMENT 

Case No. 08CN-CV00944 

NOW, THEREFORE, this matter having been tried before the Court, commencing on the 

14th day of January, 2015, and, further, the Court having taken this matter under advisement 

upon its submission on the 16th day of January, 20] S, and 

WHEREAS, Plaintiffs appeared in person and by and througb counsel, Gregory Leyh, 

and Defendants appeared by and through counsel, Martin Blanchard, Janet McKillip, and 

Andrew Jones, and 

WHEREAS, Plaintiffs having dismissed Count III, the Court finds on Count II and 

Count ( as follows: 

GENERAL FINDINGS 

Plaintiffs Crystal G. Holm and David E. Holm were, at all times relevant to this 

proceeding, husband and wife residing in Clinton County, Missouri. Fw'ther, Plaintiffs were, 

1 
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until the foreclosure sale at issue, owners of real property situate in Clinton County, Missouri, 

commonly known as 3800 Timberlake Drive, Holt, Missouri, more particularly described as 

follows: 

LOT SIXTEEN (16) IN WOODRAIL, A SUBDIVISION IN CLINTON COUNTY, 
MISSOURI, ACCORDING TO THE RECORDED PLAT THEREOF. 

In 2008, a dispute arose as to Plaintiffs' debt on the property. The property also sustained 

substantial damage from a storm and the application of insurance proceeds was at issue. 

Plaintiffs had numerous couununications (both verbal and written) with various representatives 

of Defendant Wells Fargo Home Mortgage, Inc. (hereinafter referred to as Wells Fargo), and 

various representatives of Kozeny & McCubbin, L.C. (legal counsel for both Defendants in this 

proceeding and hereinafter referred to as Kozeny & McCubbin). 

Plaintiffs were still seeki11g to resolve the disputed debt issues when Kozeny and 

McCubbin, . acting, . as Successor Trustee, and/or as legal counsel for the Successor Trustee, 

and/or as legal counsel for Defendant Wells Fargo, commenced foreclosure proceedings against 

Plaintiffs relating to the above-referenced property. 

Undisputed evidence reveals Plaintiffs fmally received a dollar amount to stop the 

foreclosure from Kozeny & McCubbin and Defendant Wells Fargo. Plaintiffs procured the 

necessary ftmds per the agreement. Regardless, on August 15, 2008, Kozeny & McCubbin 

proceeded to foreclosure, selling the property to Defendant Federal Horne Loan Mortgage 

Corporation (hereinafter referred to as Freddie Mac) for the sum of $141,792.30. Plaintiffs' 

efforts to set aside the foreclosure and/or reinstate the Joan were in vain. Ultimately, Freddie 

Mac filed an action in Unlawful Detainer (14CN-CV00501), currently pending against Plaintiffs, 

and Plaintiffs filed the instant lawsuit. 

2 
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The Court will first address Plaintiffs' claim for qUiet title relief set forth in COWlt II. 

COUNT II 

Uncontroverted evidence at trial establishes Plaintiffs possessed title to the subject 

property until the date of the foreclosure sale. Prior to the sale) JWle 26,2008, the "Foreclosure 

Department" of KozellY & McCubbin sent a letter to Plaintiffs "in response to your 

correspondence disputing the validity of the debt" on the subject property. (It is unclear to the 

Court whether Kozeny & McCubbin issued the letter in their capacity as Successor Trustees, 

Attorneys for Successor Trustees. Attorneys for Wells Fargo, or in some other capacity.) The 

correspondence indicated they were providing Plaintiffs with "1. A copy of the deed of trust, and 

2. A copy of the note!!, to "verify the debt which is owed." The promissory note (included in 

Plaintiffs' Exhibit 26) was a promise to pay the original lender, Commercial Federal Mortgage 

Corp., and contained no endorsements, either in blank or to a specific party. The undisputed 

faots are neither Wells Fargo nor Freddie Mac had the right to enforce the note rendering the 

foreclosure sale void. In Williams v. Kimes, 996 S.W. 2nd 43, 4S (Mo. 1999), the Missouri 

Supreme Court indicated "no title is conveyed through the sale" when a party who lacks a right 

to enforce the note proceeds with foreclosure sale. 

Based upon the evidence, the C'?urt finds neither Wells Fargo nor Freddie Mac had the 

right to enforce the unendorsed note incorrectly described by Kozeny & McCubbin as evidence 

to "verify the debt which is owed." This Court fil1ds Freddie Mac did not obtain title to the 

instant property through the foreclosure sale and title to the instant property should be quieted in 

the name of Plaintiffs. 

3 
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COUNT I 

In Count II Plaintiffs seek both compensatory and punitive damages for wrongful 

foreclosure of their property by Defendant Wells Fargo. Based upon the facts presented at trial, 

including, but not limited to, the facts set forth herein, the Court finds the foreclos'ure sale of the 

subject property on August 15,2008, was wrongful. 

Compensatory Damages 

The uncontroverted evidence is that on August 15, 2008, Freddie Mac paid $141,762.30 

to purchase Plaintiffs' property. Due to the actions of Defendarl't Wells Fargo, Plaintiffs have 

spent the last six and one-half years Hving in limbo. This Court is acutely aware of a pending 

unlawful detainer suit agaillst David and Crystal Holm (Clinton County Case No, 14CN

CVOOSO 1). An unlawful detainer case was initially filed �~�y� Freddie Mac against David and 

Crystal Holm on September 8, 2008, less than one month following the foreclosure sale (Clinton 

County Case No. 08CN-CV00729). Mr. and Mrs. Holm have been Wlder the threat of eviction 

for well over six years. Upkeep and maintenance are constants when it comes to property. It 

would be ludicrous to spend large sums of money to maintain a home titled to Freddie Mac and 

to which Plaintiffs might never regain title. 

Plaintjff David Holm testified that the current value of the property is $52,000. Mr. 

Holm's testimony was uncontroverted. The difference in value is $89,762.30, which constitutes 

reasonable lost value to Plaintiffs· property. In addition, Plaintiffs testified they made repairs in 

the amount of $6,150 to the property to prevent even greater deterioration or diminution in value. 

4 
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Mr. Holm made the repairs himself and paid for the 11ecessary materials. The cost of 

past home repairs to prevent additiona110ss of the value of his home was $6,1 SO. Exhibit 40 was 

received as additional evidellce of the cost of past home repairs. Crystal Holm testified to her 

role in preparing Exhibit 40 and to the accuracy of the costs identified. 

The Court finds Plaintiffs sustained. actual damages as set forth hereinabove in the 

amount of NINETY-FIVE THOUSAND NINE HUNDRED TWELVE DOLLARS AND 

THIRTY CENTS ($95,912.30). 

The evidence further established Plaintiffs suffered considerable emotional distress and 

mental and physical anxiety attributable to, or as a direct result of, Defendant Wells Fargo's 

actions. Plaintiff David Holm suffered panic attacks, heart problems requiring a heart monitor, 

high blood pressure, and daily anxiety due to the circumstances relating to the wrongful 

foreclosure. Plaintiff Crystal Holm testified regarding her "fear" of losing her family's ,home, 

and the impact of such a loss on her 12-year-old daughter, Liberty, and family. Mrs, Holm 

recounted her loss of optimism regardillg a property that she hoped would be populated by 

horses and other anhnals. Both Plaintiffs testified about the substantial stress on their marriage 

resulting from the Defendants' predatory and extreme and outrageous conduct. 

Based upon the uncontroverted facts presented at trial, and including, but not limited to, 

the facts set forth hereinabove, the Cowt finds Plaintiffs are entitled to damages for emotional 

distress against Defendant Wens Fargo Home Mortgage, (nc. in the amount of TWO 

HUNDRED THOUSAND DOLLARS ($200,000,00), Based upon the record, the Court finds 

this sum to be fair and reasonable and SuppoJ1ed by the evidence adduced at trial. 

5 
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Punitive Damages 

The evidence established that Wells Fargo intentionally promised a reinstatement to 

Plaintiffs and told David Holm that no foreclosure sale �w�o�~�l�1�d� take place if he accepted the 

reinstatement. MI. Holm immediately accepted the offer. but Wells Fargo deliberately ignored. 

the reinstatement deal and, in an egregious and deceitful manner, intentionally foreclosed on 

David and Crystal Holm's family home. 

Through its agent Kozeny & McCubbin, Wells Fargo received a facsimile copy of 

Plaintiffs' reinstatement check on the date of the foreclosure sale. Kozeny & McCubbin 

received the physical reinstatement check on August 16, 2008. Plaintiffs fully and completely 

complied with the instructions provided by Wells Fargo and Kozeny & McC\\hhin regarding 

payment of the reinstatement check. 

Defendant Freddie Mac's representative, Dean Meyer, testified that there is nothing in the 

Freddie Mac servicing guide stating that a reinstatement check must be received before the 

foreclosure sale. This is particularly true when the servicer and trustee make explicit promises to 

a borrower that they will not foreclose. 

Notwithstanding these promises, contracts, and commitments to Plaintiffs, Wells Fargo 

refused to stop the foreclosure. Further, Wells Fargo refused to cash the reinstatement check and 

reinstate Plaintiffs' loan. The Court finds Defendant Wens Pargo's attitude toward Plaintiffs 

unfathomable. The incredible effort made by Plaintiffs to keep the property they so clearly love 

should have been commended, not condemned. Wells Fargo's decisions to l'enege on its 

promises and contract, and to deceive Plaintiffs with the pledge to cancel the foreclosure sale, 

were outrageous and reprehensible. 

6 
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The Court finds Defendant Wells Fargo was deceitful in its dealings with David and 

Crystal Holm. Defendant Wells Fargo's deceptive and intentional conduct displayed a complete 

and total disregard for the rights of David and Crystal Holin. 

Dean Meyer testified Freddie Mac considered reinstatement of the Holm note to be the 

most desirable of all possible outcomes. Freddie Mac's servicing guide champions 

reinstatement, and requires that servicers comply with its guidelines. Freddie Mac demands 111at 

its servicers must go "the extra mile" to obtain a reinstatement whenever possible. Defendant 

Wells Fargo could easily have kept its word and reinstated the loan. Instead, Wens Fargo and its 

agents expended immeasurable, if not incomprehensible, time and effort to avert reinstatement. 

The result of Wells Fargo's egregious conduct was to impose approximately six and one-half 

years of uncertainty, lost optimism, emotional distress, and paralysis on Plaintiffs' flUnily, 

The evidence established that Wells Fargo's intentional choice to foreclose arose from its 

own financial incentives. Dr, Kurt Krueger testified that Wells Fargo had fmancial incentives to 

seek reimbursement of its fees at a foreclosure sale. This economic motivation collided with the 

well-being of David and Crystal Holm, and was clearly contrary to the interests of Freddie Mac. 

In other words, in this case, a powerful financial company exerted its will over a financially 

distressed family in Clinton County, Missouri. The result is predictable. Plaintiffs were severely 

damaged; Wells Fargo took its money and moved on, with complete disregard to the human 

damage left in its wake, 

Defendant Wells Fargo is an experienced servicer of home loans. Wells Fargo knew that 

its decision to foreclose after reinstatement was accepted would inflict a devastating injury on the 

Hohn family. Wells Fargo's actions were knowing. intentional, and injurious. 

7 
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Defendant Wells Fargo operated from a position of superiority provided by its enonnous 

wealth. Wells Fargo's decision took advantage of an obviously financially vulnerable family, 

and there is no evidence of remorse for the hann caused to David and Crystal Holm. In fact, the 

Court recalls the lack of remorse and hwnanity illustrated pya Wells Fargo's corporate 

representative who testified, "I'm not here as a human being. I'm here as a representative of 

Wells Fargo." 

Based upon the facts presented at trial, and including, but not limited to, the facts set 

forth hereinabove, the Court fillds Plaintiffs are entitled to punitive damages against Defendant 

Wells Fargo Home Mortgage, Inc., in the amount of TWO MILLION NINE HUNDRED 

FIFTY- NINE THOUSAND ONE HUNDRED TWENTY· THREE DOLLARS ($2,959,123.00). 

Based upon the record, the Court finds this sum to be fair and reasonable and supported by clear 

and convincing evidence adduced at trial. 

IT IS THEREFORE ORDERED ADJUDGED AND DECREED that judgment is 

entered for damages in favor of Plaintiffs David and Crystal Holm, husband and wife, and 

against Defendant Wells Fargo Home Mortgage, Inc., in the amount of TWO HUNDRED 

NINETY·FIVE THOUSAND NINE HUNDRED TWELVE DOLLARS AND THIRTY CENTS 

($295,912.30). Based upon the record, the Court finds this sum to be fair and reasonable and 

supported by the evidence adduced at trial. 

IT IS FURTHER ORDERED AD.nJDGED AND DECREED that judgment is entered 

for punitive damages in favor of Plaintiffs David and Crystal Holm, husband and wife, and 

against Defendant Wells Fargo Home Mortgage, Inc. in the amount of TWO MILLION NINE 

HUNDRED FIFTY·NINE THOUSAND ONE HUNDRED TWENTY· THREE DOLLARS 
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($2,959,123.00). Based upon the record, the Court fil1ds this sum to be fair and reasonable and 

supported by clear and convincing evidence adduced at trial. 

IT IS FURTHER ORDERED ADJUDGED AND DECREED that judgment is entered 

in favor of Plaintiffs David and Crystal Holm, husband and wife, and against Defendant Federal 

Home Mortgage Corporation (Freddie Mac) on the claim for quiet title relief. Title to the 

property is quieted in the name of Plaintiffs David and Crystal Holm, husband and wife, who are 

hereby vested with fee simple title in and to the property commonly known as 3800 Timberlake 

Dr., Holt, Missouri 64048 and legally described as follows: 

LOT SIXTEEN (16) IN WOODRAIL, A SUBDIVISION IN CLINTON COUNTY, 
MISSOURI, ACCORDING TO THE RECORDED PLAT THEREOF. 

IT IS FURTHER ORDERED ADJUDGED AND DECREED that costs are assessed 

against Defendant Wells Fargo Horne Mortgage Inc., and Defendant Federal Home Loan 

Mortgage Corporation. 

Dated this 26th day of January, 2015 

R. Brent Elliott 
Circuit Judge Division II 
43rd Judicial Circuit, Missouri 
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IN THE SUPREME COURT OF CALIFORNIA  
 
 
 

TSVETANA YVANOVA , ) 
  ) 
 Plaintiff and Appellant, ) 
  ) S218973 
 v. ) 
  ) Ct.App. 2/1 B247188 
NEW CENTURY MORTGAGE  ) 
CORPORATION et al., ) 
 ) Los Angeles County 
 Defendants and Respondents. ) Super. Ct. No. LC097218 
 ____________________________________) 

 

 

The collapse in 2008 of the housing bubble and its accompanying system of 

home loan securitization led, among other consequences, to a great national wave 

of loan defaults and foreclosures.  One key legal issue arising out of the collapse 

was whether and how defaulting homeowners could challenge the validity of the 

chain of assignments involved in securitization of their loans.  We granted review 

in this case to decide one aspect of that question:  whether the borrower on a home 

loan secured by a deed of trust may base an action for wrongful foreclosure on 

allegations a purported assignment of the note and deed of trust to the foreclosing 

party bore defects rendering the assignment void.   

The Court of Appeal held plaintiff Tsvetana Yvanova could not state a cause 

of action for wrongful foreclosure based on an allegedly void assignment because 

she lacked standing to assert defects in the assignment, to which she was not a 



 

 2 

party.  We conclude, to the contrary, that because in a nonjudicial foreclosure only 

the original beneficiary of a deed of trust or its assignee or agent may direct the 

trustee to sell the property, an allegation that the assignment was void, and not 

merely voidable at the behest of the parties to the assignment, will support an 

action for wrongful foreclosure. 

Our ruling in this case is a narrow one.  We hold only that a borrower who 

has suffered a nonjudicial foreclosure does not lack standing to sue for wrongful 

foreclosure based on an allegedly void assignment merely because he or she was 

in default on the loan and was not a party to the challenged assignment. We do not 

hold or suggest that a borrower may attempt to preempt a threatened nonjudicial 

�I�R�U�H�F�O�R�V�X�U�H���E�\���D���V�X�L�W���T�X�H�V�W�L�R�Q�L�Q�J���W�K�H���I�R�U�H�F�O�R�V�L�Q�J���S�D�U�W�\�¶�V���U�L�J�K�W���W�R���S�U�R�F�H�Hd.  Nor do 

we hold or suggest that plaintiff in this case has alleged facts showing the 

assignment is void or that, to the extent she has, she will be able to prove those 

�I�D�F�W�V�������1�R�U�����I�L�Q�D�O�O�\�����L�Q���U�H�M�H�F�W�L�Q�J���G�H�I�H�Q�G�D�Q�W�V�¶���D�U�J�X�P�H�Q�W�V���R�Q���V�W�D�Q�G�L�Q�J���G�R���Z�H���D�G�G�U�H�V�V��

any of the substantive elements of the wrongful foreclosure tort or the factual 

showing necessary to meet those elements. 

FACTUAL AND PROCEDURAL BACKGROUND  

�7�K�L�V���F�D�V�H���F�R�P�H�V���W�R���X�V���R�Q���D�S�S�H�D�O���I�U�R�P���W�K�H���W�U�L�D�O���F�R�X�U�W�¶�V��sustaining of a 

demurrer.  For purposes of reviewing a demurrer, we accept the truth of material 

facts properly pleaded in the operative complaint, but not contentions, deductions, 

or conclusions of fact or law.  We may also consider matters subject to judicial 

notice.  (Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6.)1  To determine whether 

                                              
1  �7�K�H���V�X�S�H�U�L�R�U���F�R�X�U�W���J�U�D�Q�W�H�G���G�H�I�H�Q�G�D�Q�W�V�¶���U�H�T�X�H�V�W���I�R�U���M�X�G�L�F�L�D�O���Q�R�W�L�F�H���R�I���W�K�H��
recorded deed of trust, assignment of the deed of trust, substitution of trustee, 
�Q�R�W�L�F�H�V���R�I���G�H�I�D�X�O�W���D�Q�G���R�I���W�U�X�V�W�H�H�¶�V���V�D�O�H�����D�Q�G���W�U�X�V�W�H�H�¶�V���G�H�H�G���X�S�R�Q���V�D�O�H�������7�K�H���H�[�L�V�W�H�Q�F�H��
and facial contents of these recorded documents were properly noticed in the trial 
court under Evidence Code sections 452, subdivisions (c) and (h), and 453.  (See 
 

(footnote continued on next page) 
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the trial court should, in sustaining the demurrer, have granted the plaintiff leave 

to amend, we consider whether on the pleaded and noticeable facts there is a 

reasonable pos�V�L�E�L�O�L�W�\���R�I���D�Q���D�P�H�Q�G�P�H�Q�W���W�K�D�W���Z�R�X�O�G���F�X�U�H���W�K�H���F�R�P�S�O�D�L�Q�W�¶�V���O�H�J�D�O��

defect or defects.  (Schifando v. City of Los Angeles (2003) 31 Cal.4th 1074, 

1081.) 

In 2006, plaintiff executed a deed of trust securing a note for $483,000 on a 

residential property in Woodland Hills, Los Angeles County.  The lender, and 

beneficiary of the trust deed, was defendant New Century Mortgage Corporation 

(New Century). New Century filed for bankruptcy on April 2, 2007, and on 

August 1, 2008, it was liquidated and its assets were transferred to a liquidation 

trust. 

On December 19, 2011, according to the operative complaint, New Century 

(despite its earlier dissolution) executed a purported assignment of the deed of 

trust to Deutsche Bank National Trust, as trustee of an investment loan trust the 

�F�R�P�S�O�D�L�Q�W���L�G�H�Q�W�L�I�L�H�V���D�V���³�0�V�D�F-2007 Trust-He-�����3�D�V�V���7�K�U�X���&�H�U�W�L�I�L�F�D�W�H�V���´�����:�H���W�D�N�H��

notice of the recorded assignment, which is in the appellate record.  (See fn. 1, 

ante.)  As assignor the recorded document lists New Century; as assignee it lists 

Deutsche Bank National Trust Company (Deutsche Bank) �³�D�V���W�U�X�V�W�H�H���I�R�U���W�K�H��

registered holder of Morgan Stanley ABS Capital I Inc. Trust 2007-HE1 Mortgage 

Pass-Through Certificates, Series 2007-HE1�  ́(the Morgan Stanley investment 

                                                                                                                                                              
 
(footnote continued from previous page) 
 
Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264�±266.)  
Under Evidence Code section 459, subdivision (a), notice by this court is therefore 
mandatory.  We therefore take notice of their existence and contents, though not of 
disputed or disputable facts stated therein.  (See Glaski v. Bank of America (2013) 
218 Cal.App.4th 1079, 1102.) 
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trust).  The assignment states it was prepared by Ocwen Loan Servicing, LLC, 

which is also listed as the contact for both assignor and assignee and as the 

attorney in fact for New Century.  The assignment is dated December 19, 2011, 

and bears a notation that it was recorded December 30, 2011. 

According to the complaint, the Morgan Stanley investment trust to which 

�W�K�H���G�H�H�G���R�I���W�U�X�V�W���R�Q���S�O�D�L�Q�W�L�I�I�¶�V���S�U�R�S�H�U�W�\���Z�D�V���S�X�U�S�R�U�W�H�G�O�\���D�V�V�L�J�Q�H�G���R�Q���'�H�F�H�P�E�H�U����������

2011, had a closing date (the date by which all loans and mortgages or trust deeds 

must be transferred to the investment pool) of January 27, 2007.  

On August 20, 2012, according to the complaint, Western Progressive, LLC, 

recorded two documents:  one substituting itself for Deutsche Bank as trustee, the 

�R�W�K�H�U���J�L�Y�L�Q�J���Q�R�W�L�F�H���R�I���D���W�U�X�V�W�H�H�¶�V���Vale.  We take notice of a substitution of trustee, 

dated February 28, 2012, and recorded August 20, 2012, replacing Deutsche Bank 

with Western Progressive, LLC, as trustee on the deed of trust, and of a notice of 

�W�U�X�V�W�H�H�¶�V���V�D�O�H���G�D�W�H�G���$�X�J�X�V�W�����������������������D�Q�G���U�H�F�R�U�G�H�G���$�X�J�X�V�W���������������������� 

�$���U�H�F�R�U�G�H�G���W�U�X�V�W�H�H�¶�V���G�H�H�G���X�S�R�Q���V�D�O�H���G�D�W�H�G���'�H�F�H�P�E�H�U�����������������������V�W�D�W�H�V���W�K�D�W��

�S�O�D�L�Q�W�L�I�I�¶�V Woodland Hills property was sold at public auction on September 14, 

2012.  The deed conveys the property from Western Progressive, LLC, as trustee, 

to the purchaser at auction, THR California LLC, a Delaware limited liability 

company.  

�3�O�D�L�Q�W�L�I�I�¶�V���V�H�F�R�Q�G���D�P�H�Q�G�H�G���F�R�P�S�O�D�L�Q�W, to which defendants demurred,  

pleaded a single count for quiet title against numerous defendants including New 

Century, Ocwen Loan Servicing, LLC, Western Progressive, LLC, Deutsche 

Bank, Morgan Stanley Mortgage Capital, Inc., and the Morgan Stanley investment 

trust.  Plaintiff alleged the December 19, 2011, assignment of the deed of trust 

from New Century to the Morgan Stanley investment trust was void for two 

�U�H�D�V�R�Q�V�������1�H�Z���&�H�Q�W�X�U�\�¶�V���D�V�V�H�W�V���K�D�G��previously, in 2008, been transferred to a 

bankruptcy trustee; and the Morgan Stanley investment trust had closed to new 
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loans in 2007.  (The demurrer, of course, does not admit the truth of this legal 

conclusion; we recite it here only to help explain how the substantive issues in this 

case were framed.)  The superior court sustained defendants�¶ demurrer without 

leave to amend, concluding on several grounds that plaintiff could not state a 

cause of action for quiet title.   

The Court of Appeal affirmed the judgment for defendants on their demurrer.  

The pleaded cause of action for quiet title failed fatally, the court held, because 

plaintiff did not allege she had tendered payment of her debt.  The court went on 

to discuss the question, on which it had sought and received briefing, of whether 

plaintiff could, on the facts alleged, amend her complaint to plead a cause of 

action for wrongful foreclosure.  

On the wrongful foreclosure question, the Court of Appeal concluded leave 

to amend was not warranted.  Relying on Jenkins v. JPMorgan Chase Bank, N.A. 

(2013) 216 Cal.App.4th 497 (Jenkins), the court held plaintiff�¶�V���D�O�O�H�J�D�W�L�R�Q�V���R�I 

improprieties in the assignment of her deed of trust to Deutsche Bank were of no 

avail because, as an unrelated third party to that assignment, she was unaffected by 

such deficiencies and had no standing to enforce the terms of the agreements 

allegedly violated.  The court acknowle�G�J�H�G���W�K�D�W���S�O�D�L�Q�W�L�I�I�¶�V���D�X�W�K�R�U�L�W�\�� Glaski v. 

Bank of America, supra, 218 Cal.App.4th 1079 (Glaski), conflicted with Jenkins 

on the standing issue, but the court agreed with the reasoning of Jenkins and 

declined to follow Glaski.  

We granted �S�O�D�L�Q�W�L�I�I�¶�V���S�H�W�L�W�L�R�Q���I�R�U���U�H�Y�L�H�Z�����O�L�P�L�W�L�Q�J���W�K�H���L�V�V�X�H���W�R���E�H���E�U�L�H�I�H�G���D�Q�G��

�D�U�J�X�H�G���W�R���W�K�H���I�R�O�O�R�Z�L�Q�J�������³�,�Q���D�Q���D�F�W�L�R�Q���I�R�U���Z�U�R�Q�J�I�X�O���I�R�U�H�F�O�R�V�X�U�H���R�Q���D���G�H�H�G���R�I���W�U�X�V�W��

securing a home loan, does the borrower have standing to challenge an assignment 

of the note and deed of trust on the basis of defects allegedly rendering the 

�D�V�V�L�J�Q�P�H�Q�W���Y�R�L�G�"�´ 
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DISCUSSION 

I.  Deeds of Trust and Nonjudicial Foreclosure 

A deed of trust to real property acting as security for a loan typically has 

three parties:  the trustor (borrower), the beneficiary (lender), and the trustee.  

�³�7�K�H���W�U�X�V�W�H�H���K�R�O�G�V���D���S�R�Z�H�U���R�I���V�D�O�H�������,�I���W�K�H���G�H�E�W�R�U���G�H�I�D�X�O�W�V���R�Q���W�K�H���O�R�D�Q�����W�K�H��

�E�H�Q�H�I�L�F�L�D�U�\���P�D�\���G�H�P�D�Q�G���W�K�D�W���W�K�H���W�U�X�V�W�H�H���F�R�Q�G�X�F�W���D���Q�R�Q�M�X�G�L�F�L�D�O���I�R�U�H�F�O�R�V�X�U�H���V�D�O�H���´����

(Biancalana v. T.D. Service Co. (2013) 56 Cal.4th 807, 813.)  The nonjudicial 

foreclosure system is designed to provide the lender-beneficiary with an 

inexpensive and efficient remedy against a defaulting borrower, while protecting 

the borrower from wrongful loss of the property and ensuring that a properly 

conducted sale is final between the parties and conclusive as to a bona fide 

purchaser.  (Moeller v. Lien (1994) 25 Cal.App.4th 822, 830.) 

The trustee starts the nonjudicial foreclosure process by recording a notice of 

default and election to sell.  (Civ. Code, § 2924, subd. (a)(1).)2  After a 

three-month waiting period, and at least 20 days before the scheduled sale, the 

trustee may publish, post, and record a notice of sale.  (§§ 2924, subd. (a)(2), 

2924f, subd. (b).)  If the sale is not postponed and the borrower does not exercise 

his or her rights of reinstatement or redemption, the property is sold at auction to 

the highest bidder.  (§ 2924g, subd. (a); Jenkins, supra, 216 Cal.App.4th at p. 509; 

Moeller v. Lien, supra, 25 Cal.App.4th at pp. 830�±831.)  Generally speaking, the 

�I�R�U�H�F�O�R�V�X�U�H���V�D�O�H���H�[�W�L�Q�J�X�L�V�K�H�V���W�K�H���E�R�U�U�R�Z�H�U�¶�V���G�H�E�W�����W�K�H���O�H�Q�G�H�U���P�D�\���U�H�F�R�Y�H�U���Q�R��

deficiency.  (Code Civ. Proc., § 580d; Dreyfuss v. Union Bank of California 

(2000) 24 Cal.4th 400, 411.) 

                                              
2 All further unspecified statutory references are to the Civil Code.   
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The trustee of a deed of trust is not a true trustee with fiduciary obligations, 

but acts merely as an agent for the borrower-trustor and lender-beneficiary.  

(Biancalana v. T.D. Service Co., supra, 56 Cal.4th at p. 819; Vournas v. Fidelity 

Nat. Tit. Ins. Co. (1999) 73 Cal.App.4th 668, 677.)  While it is the trustee who 

formally initiates the nonjudicial foreclosure, by recording first a notice of default 

and then a notice of sale, the trustee may take these steps only at the direction of 

the person or entity that currently holds the note and the beneficial interest under 

the deed of trust�² the original beneficiary or its assignee�² �R�U���W�K�D�W���H�Q�W�L�W�\�¶�V���D�J�H�Q�W��  

(§ �������������V�X�E�G�������D�����������>�Q�R�W�L�F�H���R�I���G�H�I�D�X�O�W���P�D�\���E�H���I�L�O�H�G���I�R�U���U�H�F�R�U�G���R�Q�O�\���E�\���³�>�W�@�K�H��

�W�U�X�V�W�H�H�����P�R�U�W�J�D�J�H�H�����R�U���E�H�Q�H�I�L�F�L�D�U�\�´�@����Kachlon v. Markowitz (2008) 168 

Cal.App.4th �������������������>�Z�K�H�Q���E�R�U�U�R�Z�H�U���G�H�I�D�X�O�W�V���R�Q���W�K�H���G�H�E�W�����³�W�K�H���E�H�Q�H�I�L�F�L�D�U�\���P�D�\��

declare a default and make a demand on the trustee to commence foreclosure�´�@; 

Santens v. Los Angeles Finance Co. (1949) 91 Cal.App.2d 197, 202 [only a person 

entitled to enforce the note can foreclose on the deed of trust].)  

Defendants emphasize, correctly, that a borrower can generally raise no 

objection to assignment of the note and deed of trust.  A promissory note is a 

negotiable instrument the lender may sell without notice to the borrower.  

(Creative Ventures, LLC v. Jim Ward & Associates (2011) 195 Cal.App.4th 1430, 

1445�±1446.)  The deed of trust, moreover, is inseparable from the note it secures, 

and follows it even without a separate assignment.  (§ 2936; Cockerell v. Title Ins. 

& Trust Co. (1954) 42 Cal.2d 284, 291; U.S. v. Thornburg (9th Cir. 1996) 82 F.3d 

886, 892.)  In accordance with this general law, the note and deed of trust in this 

case provided for their possible assignment.  

A deed of trust may thus be assigned one or multiple times over the life of 

the loan it secures.  But if the borrower defaults on the loan, only the current 

beneficiary may direct the trustee to undertake the nonjudicial foreclosure process.  

�³[O]�Q�O�\���W�K�H���µ�W�U�X�H���R�Z�Q�H�U�¶���R�U���µ�E�H�Q�H�I�L�F�L�D�O���K�R�O�G�H�U�¶���R�I���D���'�H�H�G���R�I���7�U�X�V�W���F�D�Q���E�U�L�Q�J���W�R��
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�F�R�P�S�O�H�W�L�R�Q���D���Q�R�Q�M�X�G�L�F�L�D�O���I�R�U�H�F�O�R�V�X�U�H���X�Q�G�H�U���&�D�O�L�I�R�U�Q�L�D���O�D�Z���´  (Barrionuevo v. 

Chase Bank, N.A. (N.D.Cal. 2012) 885 F.Supp.2d 964, 972; see Herrera v. 

Deutsche Bank National Trust Co. (2011) 196 Cal.App.4th 1366, 1378 [bank and 

reconveyance company failed to establish they were current beneficiary and 

�W�U�X�V�W�H�H�����U�H�V�S�H�F�W�L�Y�H�O�\�����D�Q�G���W�K�H�U�H�I�R�U�H���I�D�L�O�H�G���W�R���V�K�R�Z���W�K�H�\���³�K�D�G���D�X�W�K�R�U�L�W�\���W�R���F�R�Q�G�X�F�W��

�W�K�H���I�R�U�H�F�O�R�V�X�U�H���V�D�O�H�´�@�����F�I����U.S. Bank Nat. Assn. v. Ibanez (Mass. 2011) 941 N.E.2d 

40, 51 [under Mass. law, only the original mortgagee or its assignee may conduct 

nonjudicial foreclosure sale].) 

In itself, the principle that only the entity currently entitled to enforce a debt 

may foreclose on the mortgage or deed of trust securing that debt is not, or at least 

�V�K�R�X�O�G���Q�R�W���E�H�����F�R�Q�W�U�R�Y�H�U�V�L�D�O�������,�W���L�V���D���³�V�W�U�D�L�J�K�W�I�R�U�Z�D�U�G���D�S�S�O�L�F�D�W�L�R�Q[]  of well-

established commercial and real-property law:  a party cannot foreclose on a 

�P�R�U�W�J�D�J�H���X�Q�O�H�V�V���L�W���L�V���W�K�H���P�R�U�W�J�D�J�H�H�����R�U���L�W�V���D�J�H�Q�W�����´�������/�H�Y�L�W�L�Q����The Paper Chase: 

Securitization, Foreclosure, and the Uncertainty of Mortgage Title (2013) 63 

Duke L.J. 637, 640.)  Describing the copious litigation arising out of the recent 

foreclosure crisis, a pair of commentators �H�[�S�O�D�L�Q�H�G�������³�:�K�L�O�H���S�O�H�Q�W�\���R�I���X�Q�F�H�U�W�D�L�Q�W�\��

existed, one concept clearly emerged from litigation during the 2008-2012 period:  

in order to foreclose a mortgage by judicial action, one had to have the right to 

enforce the debt that the mortgage secured.  It is hard to imagine how this notion 

could be controver�V�L�D�O���´�������:�K�L�W�P�D�Q��& Milner, Foreclosing on Nothing: The 

Curious Problem of the Deed of Trust Foreclosure Without Entitlement to Enforce 

the Note (2013) 66 Ark. L.Rev. 21, 23, fn. omitted.) 

More subject to dispute is the question presented here:  under what 

circumstances, if any, may the borrower challenge a nonjudicial foreclosure on the 

ground that the foreclosing party is not a valid assignee of the original lender?  Put 
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another way, does the borrower have standing to challenge the validity of an 

assignment to which he or she was not a party?3  We proceed to that issue. 

II.  Borrower Standing to Challenge an Assignment as Void 

A beneficiary or trustee under a deed of trust who conducts an illegal, 

fraudulent or willfully oppressive sale of property may be liable to the borrower 

for wrongful foreclosure.  (Chavez v. Indymac Mortgage Services (2013) 219 

Cal.App.4th 1052, 1062; Munger v. Moore (1970) 11 Cal.App.3d 1, 7.)4  A 

foreclosure initiated by one with no authority to do so is wrongful for purposes of 

                                              
3  �6�R�P�H�Z�K�D�W���F�R�Q�I�X�V�L�Q�J�O�\�����E�R�W�K���W�K�H���S�X�U�S�R�U�W�H�G���D�V�V�L�J�Q�H�H�¶�V���D�X�W�K�R�U�L�W�\���W�R���I�R�U�H�F�O�R�V�H��
�D�Q�G���W�K�H���E�R�U�U�R�Z�H�U�¶�V���D�E�L�O�L�W�\���W�R���F�K�D�O�O�H�Q�J�H���W�K�D�W���D�X�W�K�R�U�L�W�\���K�D�Y�H���E�H�H�Q���I�U�D�P�H�G���D�V��
�T�X�H�V�W�L�R�Q�V���R�I���³�V�W�D�Q�G�L�Q�J���´�������6�H�H�����H���J���� Levitin, The Paper Chase: Securitization, 
Foreclosure, and the Uncertainty of Mortgage Title, supra, 63 Duke L.J. at p. 644 
�>�G�L�V�F�X�V�V�L�Q�J���S�X�U�S�R�U�W�H�G���D�V�V�L�J�Q�H�H�¶�V���³�V�W�D�Q�G�L�Q�J���W�R���I�R�U�H�F�O�R�V�H�´�@����Jenkins, supra, 216 
�&�D�O���$�S�S�����W�K���D�W���S�������������>�E�R�U�U�R�Z�H�U���O�D�F�N�V���³�V�W�D�Q�G�L�Q�J���W�R���Hnforce [assignment] 
�D�J�U�H�H�P�H�Q�W�V�´���W�R���Z�K�L�F�K���K�H���R�U���V�K�H���L�V���Q�R�W���D���S�D�U�W�\�@; Bank of America Nat. Assn. v. 
Bassman FBT, LLC (Ill.App. Ct. ���������������������1���(�����G�������������>�³�(�D�F�K���S�D�U�W�\���F�R�Q�W�H�Q�G�V��that 
�W�K�H���R�W�K�H�U���O�D�F�N�V���V�W�D�Q�G�L�Q�J���´�@.)  We use the term here in the latter sense of a 
�E�R�U�U�R�Z�H�U�¶�V���O�H�J�D�O���D�X�W�K�R�U�L�W�\���W�R���F�K�D�O�O�H�Q�J�H���W�K�H���Y�D�O�L�G�L�W�\���R�I���D�Q���D�V�V�L�J�Q�P�H�Q�W. 
 
4  It has been held that, at least when seeking to set aside the foreclosure sale, 
the plaintiff must also show prejudice and a tender of the amount of the secured 
indebtedness, or an excuse of tender.  (Chavez v. Indymac Mortgage Services, 
supra, 219 Cal.App.4th at p. 1062.)  Tender has been excused when, among other 
circumstances, the plaintiff alleges the foreclosure deed is facially void, as 
arguably is the case when the entity that initiated the sale lacked authority to do so.  
(Ibid.; In re Cedano (Bankr. 9th Cir. 2012) 470 B.R. 522, 529�±530; Lester v. J.P. 
Morgan Chase Bank (N.D.Cal. 2013) 926 F.Supp.2d 1081, 1093; Barrionuevo v. 
Chase Bank, N.A., supra, 885 F.Supp.2d 964, 969�±970.)  Our review being limited 
to the standing question, we express no opinion as to whether plaintiff Yvanova 
must allege tender to state a cause of action for wrongful foreclosure under the 
circumstances of this case.  Nor do we discuss potential remedies for a plaintiff in 
�<�Y�D�Q�R�Y�D�¶�V���F�L�U�F�X�P�V�W�D�Q�F�H�V�����D�W���R�U�D�O���D�U�J�X�P�H�Q�W�����S�O�D�L�Q�W�L�I�I�¶�V���F�R�X�Q�V�H�O���F�R�Q�F�H�G�H�G���V�K�H���V�H�H�N�V��
only damages.  As to prejudice, we do not address it as an element of wrongful 
foreclosure.  We do, however, discuss whether plaintiff has suffered a cognizable 
injury for standing purposes. 
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such an action.  (Barrionuevo v. Chase Bank, N.A., supra, 885 F.Supp.2d at pp. 

973�±974; Ohlendorf v. American Home Mortgage Servicing (E.D.Cal. 2010) 279 

F.R.D. 575, 582�±583.)  As explained in part I, ante, only the original beneficiary, 

its assignee or an agent of one of these has the authority to instruct the trustee to 

initiate and complete a nonjudicial foreclosure sale.  The question is whether and 

when a wrongful foreclosure plaintiff may challenge the authority of one who 

claims it by assignment. 

In Glaski, supra, 218 Cal.App.4th 1079, 1094�±1095, the court held a 

borrower may base a wrongful foreclosure claim on allegations that the 

foreclosing party acted without authority because the assignment by which it 

purportedly became beneficiary under the deed of trust was not merely voidable 

but void.  Before discussing Glaski�¶�V���K�R�O�G�L�Q�J�V���D�Q�G���U�D�W�L�R�Q�D�O�H�����Ze review the 

distinction between void and voidable transactions. 

A void contract is without legal effect.  (Rest.2d Contracts, § 7, com. a.)  �³It 

binds no one and is a mere nullity.�´������Little v. CFS Service Corp. (1987) 188 

Cal.App.3d 1354, 1362.)  �³�6uch a contract has no existence whatever.  It has no 

legal entity for any purpose and neither action nor inaction of a party to it can 

validate it . . . .�´������Colby v. Title Ins. and Trust Co. (1911) 160 Cal. 632, 644.)  As 

we said of a fraudulent real property transfer in First Nat. Bank of L. A. v. Maxwell 

(1899) 123 Cal. 360, 371, �³ �µ�$���Y�R�L�G���W�K�L�Q�J���L�V���D�V���Q�R���W�K�L�Q�J���¶ �  ́

A voidable transaction�����L�Q���F�R�Q�W�U�D�V�W�����³is one where one or more parties have 

the power, by a manifestation of election to do so, to avoid the legal relations 

created by the contract, or by ratification of the contract to extinguish the power of 

avoidance.�´�������5�H�V�W�����G���&�R�Q�W�U�D�F�W�V�����† 7.)  It may be declared void but is not void in 

itself.  (Little v. CFS Service Corp., supra, 188 Cal.App.3d at p. 1358.)  Despite its 

defects, a voidable transaction, unlike a void one, is subject to ratification by the 
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parties.  (Rest.2d Contracts, § 7; Aronoff v. Albanese (N.Y.App.Div. 1982) 446 

N.Y.S.2d 368, 370.) 

In Glaski, the foreclosing entity purportedly acted for the current beneficiary, 

the trustee of a securitized mortgage investment trust.5  The plaintiff, seeking 

relief from the allegedly wrongful foreclosure, claimed his note and deed of trust 

had never been validly assigned to the securitized trust because the purported 

�D�V�V�L�J�Q�P�H�Q�W�V���Z�H�U�H���P�D�G�H���D�I�W�H�U���W�K�H���W�U�X�V�W�¶�V���F�O�R�V�L�Q�J���G�D�W�H��������Glaski, supra, 218 

Cal.App.4th at pp. 1082�±1087.) 

The Glaski court began its analysis of wrongful foreclosure by agreeing with 

a federal district �F�R�X�U�W���W�K�D�W���V�X�F�K���D���F�D�X�V�H���R�I���D�F�W�L�R�Q���F�R�X�O�G���E�H���P�D�G�H���R�X�W���³ �µwhere a 

party alleged not to be the true beneficiary instructs the trustee to file a Notice of 

Default and initiate nonjudicial foreclosure.�¶ �  ́ (Glaski, supra, 218 Cal.App.4th at 

p. 1094, quoting Barrionuevo v. Chase Bank, N.A., supra, 885 F.Supp.2d at 

p. 973.)  But the wrongful foreclosure plaintiff, Glaski cautioned, must do more 

than assert a lack of authority to foreclose; the plaintiff must allege facts 

�³show[ing] the defendant who invoked the power of sale was not the true 

beneficiary.�´������Glaski, at p. 1094.) 

�$�F�N�Q�R�Z�O�H�G�J�L�Q�J���W�K�D�W���D���E�R�U�U�R�Z�H�U�¶�V���D�V�V�H�U�W�L�R�Q���W�K�D�W���D�Q���D�V�V�L�J�Q�P�H�Q�W���R�I���W�K�H���Q�R�W�H��

and deed of trust is invalid raises the question of the bo�U�U�R�Z�H�U�¶�V���V�W�D�Q�G�L�Q�J���W�R��
                                              
5  The mortgage securitization process has been concisely described as 
�I�R�O�O�R�Z�V�������³�7�R���U�D�L�V�H���I�X�Q�G�V���I�R�U���Q�H�Z���P�R�U�W�J�D�J�H�V�����D���P�R�U�W�J�D�J�H���O�H�Q�G�H�U���V�H�O�O�V���S�R�R�O�V���R�I��
mortgages into trusts created to receive the stream of interest and principal 
payments from the mortgage borrowers.  The right to receive trust income is 
parceled into certificates and sold to investors, called certificateholders.  The 
trustee hires a mortgage servicer to administer the mortgages by enforcing the 
mortgage terms and administering the payments.  The terms of the securitization 
trusts as well as the rights, duties, and obligations of the trustee, seller, and 
servicer are set forth in a Pooling and Servicing Agreement (�µPSA�¶�����´������BlackRock 
Financial Mgmt. v. Ambac Assur. Corp. (2d Cir. 2012) 673 F.3d 169, 173.) 
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challenge an assignment to which the borrower is not a party, the Glaski court 

cited several federal court decisions for the proposition that a borrower has 

standing to challenge such an assignment as void, though not as voidable.  (Glaski, 

supra, 218 Cal.App.4th at pp. 1094�±1095.)  Two of these decisions, Culhane v. 

Aurora Loan Services of Nebraska (1st Cir. 2013) 708 F.3d 282 (Culhane) and 

Reinagel v. Deutsche Bank Nat. Trust Co. (5th Cir. 2013) 735 F.3d 220 

(Reinagel),6 discussed standing at some length; we will examine them in detail in 

a moment. 

Glaski adopted from the federal decisions and a California treatise the view 

�W�K�D�W���³a borrower can challenge an assignment of his or her note and deed of trust if 

the defect asserted would void the assignment�  ́not merely render it voidable.  

(Glaski, supra, 218 Cal.App.4th at p. 1095.)  Cases holding that a borrower may 

never challenge an assignment because the borrower was neither a party to nor a 

third party beneficiary of the assignment agreement �³ �µpaint with too broad a 

brush�¶ �  ́by failing to distinguish between void and voidable agreements.  (Ibid., 

quoting Culhane, supra, 708 F.3d at p. 290.) 

The Glaski court went on to resolve the question of whether the plaintiff had 

pled a defect in the chain of assignments leading to the foreclosing party that 

would, if true, render one of the necessary assignments void rather than voidable.  

(Glaski, supra, 218 Cal.App.4th at p. 1095.)  On this point, Glaski held allegations 

that �W�K�H���S�O�D�L�Q�W�L�I�I�¶�V note and deed of trust were purportedly transferred into the trust 

�D�I�W�H�U���W�K�H���W�U�X�V�W�¶�V���F�O�R�V�L�Q�J���G�D�W�H���Z�H�U�H���V�X�I�I�L�F�L�H�Q�W���W�R���S�O�H�D�G���D���Y�R�L�G���D�V�V�L�J�Q�P�H�Q�W���D�Q�G���K�H�Q�F�H��

to establish standing.  (Glaski, at pp. 1096�±1098.)  This last holding of Glaski is 

not before us.  On granting �S�O�D�L�Q�W�L�I�I�¶�V���S�H�W�L�W�L�R�Q���I�R�U��review, we limited the scope of 
                                              
6  The version of Reinagel cited in Glaski, published at 722 F.3d 700, was 
amended on rehearing and superseded by Reinagel, supra, 735 F.3d 220. 
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our �U�H�Y�L�H�Z���W�R���Z�K�H�W�K�H�U���³the borrower [has] standing to challenge an assignment of 

the note and deed of trust on the basis of defects allegedly rendering the 

�D�V�V�L�J�Q�P�H�Q�W���Y�R�L�G���´�����:�H���G�L�G���Q�R�W���L�Q�F�O�X�G�H���L�Q���R�X�U���R�U�G�H�U the question of whether a 

postclosing date transfer into a New York securitized trust is void or merely 

voidable, and �W�K�R�X�J�K���W�K�H���S�D�U�W�L�H�V�¶��briefs address it, we express no opinion on the 

question here. 

Returning to the question that is before us, we consider in more detail the 

authority Glaski relied on for its standing holding.  In Culhane, a Massachusetts 

home loan borrower sought relief from her nonjudicial foreclosure on the ground 

that the assignment by which Aurora Loan Services of Nebraska (Aurora) claimed 

authority to foreclose�² a transfer of the mortgage from Mortgage Electronic 

Registration Systems, Inc. (MERS),7 to Aurora�² was void because MERS never 

properly held the mortgage.  (Culhane, supra, 708 F.3d at pp. 286�±288, 291.) 

�%�H�I�R�U�H���D�G�G�U�H�V�V�L�Q�J���W�K�H���P�H�U�L�W�V���R�I���W�K�H���S�O�D�L�Q�W�L�I�I�¶�V���D�O�O�H�J�D�W�L�R�Q�V�����W�K�H��Culhane court 

�F�R�Q�V�L�G�H�U�H�G���$�X�U�R�U�D�¶�V���F�R�Q�W�H�Q�W�L�R�Q���W�K�H���S�O�D�L�Q�W�L�I�I���O�D�F�N�H�G���V�W�D�Q�G�L�Q�J���W�R���F�K�D�O�O�H�Q�J�H���W�K�H��

assignment of her mortgage from MERS to Aurora.  On this question, the court 

first concluded the plaintiff had a sufficient personal stake in the outcome, having 

shown a concrete and personalized injury resulting from the challenged 

assignment�������³The action challenged here relat�H�V���W�R���$�X�U�R�U�D�¶s right to foreclose by 

                                              
7 As the Culhane court explained, MERS was formed by a consortium of 
residential mortgage lenders and investors to streamline the transfer of mortgage 
loans and thereby facilitate their securitization.  A member lender may name 
MERS as mortgagee on a loan the member originates or owns; MERS acts solely 
as �W�K�H���O�H�Q�G�H�U�¶�V���³�Q�R�P�L�Q�H�H���´���K�D�Y�L�Q�J���O�H�J�D�O���W�L�W�O�H���E�X�W���Q�R���E�H�Q�H�I�L�F�L�D�O���L�Q�W�H�U�H�V�W���L�Q���W�K�H���O�R�D�Q������
When a loan is assigned to another MERS member, MERS can execute the 
transfer by amending its electronic database.  When the loan is assigned to a 
nonmember, MERS executes the assignment and ends its involvement.  (Culhane, 
supra, 708 F.3d at p. 287.)    
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virtue of the assignment from MERS.  The identified harm�² the foreclosure�² can 

�E�H���W�U�D�F�H�G���G�L�U�H�F�W�O�\���W�R���$�X�U�R�U�D�¶s exercise of the authority purportedly delegated by 

the assignment���´������Culhane, supra, 708 F.3d at pp. 289�±290.) 

Culhane next considered whether the prudential principle that a litigant 

should not be permitted to assert the rights and interest of another dictates that 

borrowers lack standing to challenge mortgage assignments as to which they are 

neither parties nor third party beneficiaries.  (Culhane, supra, 708 F.3d at p. 290.)  

Two aspects of Massachusetts law on nonjudicial foreclosure persuaded the court 

such a broad rule is unwarranted.  First, only the mortgagee (that is, the original 

lender or its assignee) may exercise the power of sale,8 and the borrower is 

entitled to relief from foreclosure by an unauthorized party.  (Culhane, at p. 290.)  

Second, in a nonjudicial foreclosure the borrower has no direct opportunity to 

�F�K�D�O�O�H�Q�J�H���W�K�H���I�R�U�H�F�O�R�V�L�Q�J���H�Q�W�L�W�\�¶�V���D�X�W�Kority in court.  Without standing to sue for 

�U�H�O�L�H�I���I�U�R�P���D���Z�U�R�Q�J�I�X�O���I�R�U�H�F�O�R�V�X�U�H�����³a Massachusetts mortgagor would be deprived 

of a means to assert her legal protections . . . ���´������Ibid.)  These considerations led 

the Culhane �F�R�X�U�W���W�R���F�R�Q�F�O�X�G�H���³a mortgagor has standing to challenge the 

assignment of a mortgage on her home to the extent that such a challenge is 

necessary �W�R���F�R�Q�W�H�V�W���D���I�R�U�H�F�O�R�V�L�Q�J���H�Q�W�L�W�\�¶s status qua mortgagee.�´������Id. at p. 291.) 

The court immediately cautioned that its holding was limited to allegations of 

a void transfer.  If, for example, the assignor had no interest to assign or had no 

authority to make the particular assignment�����³a challenge of this sort would be 

s�X�I�I�L�F�L�H�Q�W���W�R���U�H�I�X�W�H���D�Q���D�V�V�L�J�Q�H�H�¶s status qua mortgagee.�´������Culhane, supra, 708 

�)�����G���D�W���S�������������������%�X�W���Z�K�H�U�H���W�K�H���D�O�O�H�J�H�G���G�H�I�H�F�W���L�Q���D�Q���D�V�V�L�J�Q�P�H�Q�W���Z�R�X�O�G���³render it 

                                              
8  Massachusetts General Laws chapter 183, section 21, similarly to our Civil 
Code section 2924, provides that the power of sale in a mortgage may be exercised 
�E�\���³�W�K�H���P�R�U�W�J�D�J�H�H���R�U���K�L�V���H�[�H�F�X�W�R�U�V�����D�G�P�L�Q�L�V�W�U�D�W�R�U�V�����V�X�F�F�H�V�V�R�U�V���R�U���D�V�V�L�J�Q�V���´���� 
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merely voidable at the election of one party but otherwise effective to pass legal 

title���´���W�K�H���E�R�U�U�R�Z�H�U���K�D�V���Q�R���V�W�D�Q�G�L�Q�J���W�R���F�K�D�O�Oenge the assignment on that basis.  

(Ibid.)9 

In Reinagel, upon which the Glaski court also relied, the federal court held 

that under Texas law borrowers defending against a judicial foreclosure have 

standing to �³ �µchallenge the chain of assignments by which a party claims a right 

to foreclose���¶ �´����(Reinagel, supra, 735 F.3d at p. 224.)  Though Texas law does not 

allow a nonparty to a contract to enforce the contract unless he or she is an 

intended third-�S�D�U�W�\���E�H�Q�H�I�L�F�L�D�U�\�����W�K�H���E�R�U�U�R�Z�H�U�V���L�Q���W�K�L�V���V�L�W�X�D�W�L�R�Q���³are not attempting 

to enforce the terms of the instruments of assignment; to the contrary, they urge 

that the assignments are void ab initio.�´������Id. at p. 225.) 

Like Culhane, Reinagel distinguished between defects that render a 

�W�U�D�Q�V�D�F�W�L�R�Q���Y�R�L�G���D�Q�G���W�K�R�V�H���W�K�D�W���P�H�U�H�O�\���P�D�N�H���L�W���Y�R�L�G�D�E�O�H���D�W���D���S�D�U�W�\�¶�V���E�H�K�Hst.  

�³�7�K�R�X�J�K���µ�W�K�H���O�D�Z���L�V���V�H�W�W�O�H�G�¶ in Texas that an obligor cannot defend against an 

�D�V�V�L�J�Q�H�H�¶s efforts to enforce the obligation on a ground that merely renders the 

assignment voidable at the election of the assignor, Texas courts follow the 

majority rule that the obligor may defend �µon any ground which renders the 

assignment void.�¶ �  ́ (Reinagel, supra, 735 F.3d at p. 225.)  The contrary rule 

�Z�R�X�O�G���D�O�O�R�Z���D�Q���L�Q�V�W�L�W�X�W�L�R�Q���W�R���I�R�U�H�F�O�R�V�H���R�Q���D���E�R�U�U�R�Z�H�U�¶�V���S�U�R�S�H�U�W�\���³�Whough it is not a 

valid party to the deed of trust or promissory note . . . ���´������Ibid.)10 

                                              
9  On the merits, the Culhane court rejected the �S�O�D�L�Q�W�L�I�I�¶�V���F�O�D�L�P���W�K�D�W���0�(�5�6��
never properly held her mortgage, giving her standing to challenge the assignment 
from MERS to Aurora as void (Culhane, supra, 708 F.3d at p. 291); the court held 
�0�(�5�6�¶�V���U�R�O�H���D�V���W�K�H���O�H�Q�G�H�U�¶�V���Q�R�P�L�Q�H�H���D�O�O�R�Z�H�G���L�W���W�R���K�R�O�G���D�Q�G���D�V�V�L�J�Q���W�K�H���P�R�U�W�J�D�J�H��
under Massachusetts law.  (Id. at pp. 291�±293.)   
10  The Reinagel �F�R�X�U�W���Q�R�Q�H�W�K�H�O�H�V�V���U�H�M�H�F�W�H�G���W�K�H���S�O�D�L�Q�W�L�I�I�V�¶���F�O�D�L�P���R�I���D�Q���L�Q�Y�Dlid 
assignment after the closing date of a securitized trust, observing they could not 
enforce the terms of trust because they were not intended third-party beneficiaries.  
 

(footnote continued on next page) 
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Jenkins, on which the Court of Appeal below relied, was decided close in 

time to Glaski (neither decision discusses the other) but reaches the opposite 

conclusion on standing.  In Jenkins, the plaintiff sued to prevent a foreclosure sale 

that had not yet occurred, alleging the purported beneficiary who sought the sale 

held no security interest because a purported transfer of the loan into a securitized 

trust was made in violation of the pooling and servicing agreement that governed 

the investment trust.  (Jenkins, supra, 216 Cal.App.4th at pp. 504�±505.) 

�7�K�H���D�S�S�H�O�O�D�W�H���F�R�X�U�W���K�H�O�G���D���G�H�P�X�U�U�H�U���W�R���W�K�H���S�O�D�L�Q�W�L�I�I�¶�V���F�D�X�V�H���R�I���D�F�W�L�R�Q���I�R�U��

declaratory relief was properly sustained for two reasons.  First, Jenkins held 

Californi�D���O�D�Z���G�L�G���Q�R�W���S�H�U�P�L�W���D���³preemptive judicial action[]  to challenge the right, 

power, �D�Q�G���D�X�W�K�R�U�L�W�\���R�I���D���I�R�U�H�F�O�R�V�L�Q�J���µbeneficiary�¶���R�U���E�H�Q�H�I�L�F�L�D�U�\�¶�V���µ�D�J�H�Q�W�¶ to 

initiate and pursue foreclosure.�´������Jenkins, supra, 216 Cal.App.4th at p. 511.)  

Relying primarily on Gomes v. Countrywide Home Loans, Inc. (2011) 192 

Cal.App.4th 1149, Jenkins reasoned that such preemptive suits are inconsistent 

�Z�L�W�K���&�D�O�L�I�R�U�Q�L�D�¶�V���F�R�P�S�U�H�K�H�Q�V�L�Y�H���V�W�D�W�X�W�R�U�\���V�F�K�H�P�H���I�R�U���Q�R�Q�M�X�G�L�F�L�D�O���I�R�U�H�F�O�R�V�X�U�H����

�D�O�O�R�Z�L�Q�J���V�X�F�K���D���O�D�Z�V�X�L�W���³ �µ�Z�R�X�O�G��fundamentally undermine the nonjudicial nature 

of the process and introduce the possibility of lawsuits filed solely for the purpose 

of delaying valid foreclosures.�¶ �´������Jenkins, at p. 513, quoting Gomes at p. 1155.) 

This aspect of Jenkins, disallowing the use of a lawsuit to preempt a 

nonjudicial foreclosure, is not within the scope of our review, which is limited to a 

                                                                                                                                                              
 
(footnote continued from previous page) 
 
�7�K�H���F�R�X�U�W�¶�V���K�R�O�G�L�Q�J���D�S�S�H�D�U�V�����K�R�Z�H�Y�H�U�����W�R���U�H�V�W���D�W���O�H�D�V�W���L�Q���S�D�U�W���R�Q���L�W�V���F�R�Q�F�O�X�V�L�R�Q���W�Kat 
�D���Y�L�R�O�D�W�L�R�Q���R�I���W�K�H���F�O�R�V�L�Q�J���G�D�W�H���³�Z�R�X�O�G���Q�R�W���U�H�Q�G�H�U���W�K�H���D�V�V�L�J�Q�P�H�Q�W�V���Y�R�L�G�´���E�X�W���P�H�U�H�O�\��
allow them to be avoided at the behest of a party or third-party beneficiary.  
(Reinagel, supra, 735 F.3d at p. 228.)  As discussed above in relation to Glaski, 
that question is not within the scope of our review.  
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�E�R�U�U�R�Z�H�U�¶�V���V�W�D�Q�G�L�Q�J���W�R���F�K�D�O�O�H�Q�J�H���D�Q���D�V�V�L�J�Q�P�H�Q�W���L�Q���D�Q���D�F�W�L�R�Q��seeking remedies for 

wrongful foreclosure.  As framed by the proceedings below, the concrete question 

in the present case is whether plaintiff should be permitted to amend her complaint 

�W�R���V�H�H�N���U�H�G�U�H�V�V�����L�Q���D���Z�U�R�Q�J�I�X�O���I�R�U�H�F�O�R�V�X�U�H���F�R�X�Q�W�����I�R�U���W�K�H���W�U�X�V�W�H�H�¶�V���V�D�O�H���W�K�D�W���K�D�V��

already taken place.  We do not address the distinct question of whether, or under 

what circumstances, a borrower may bring an action for injunctive or declaratory 

relief to prevent a foreclosure sale from going forward. 

Second, as an alternative ground, Jenkins held a demurrer to the declaratory 

relief claim was proper because the plaintiff had failed to allege an actual 

controversy as required by Code of Civil Procedure section 1060.  (Jenkins, supra, 

216 Cal.App.4th at p. 513.)  The plaintiff did not dispute that her loan could be 

assigned or that she had defaulted on it and remained in arrears.  (Id. at p. 514.)  

Even if one of the assignments of the note and deed of trust was improper in some 

respect, the appellate court reasoned, �³�-enkins is not the victim of such invalid 

transfer[]  because her obligations under the note remained unchanged.  Instead, 

the true victim may be an individual or entity that believes it has a present 

beneficial interest in the promissory note and may suffer the unauthorized loss of 

its interest in the note.�´������Id. at p. 515.)  In particular, the plaintiff could not 

�F�R�P�S�O�D�L�Q���D�E�R�X�W���Y�L�R�O�D�W�L�R�Q�V���R�I���W�K�H���V�H�F�X�U�L�W�L�]�H�G���W�U�X�V�W�¶�V���W�U�D�Q�V�I�H�U���U�X�O�H�V�������³As an 

unrelated third party to the alleged securitization, and any other subsequent 

transfers of the beneficial interest under the promissory note, Jenkins lacks 

standing to enforce any agreements, including the investment trust�¶s pooling and 

servicing agreement, relating to such transactions.�´������Ibid.) 

For its conclusion on standing, Jenkins cited In re Correia (Bankr. 1st Cir. 

2011) 452 B.R. 319.  The borrowers in that case challenged a foreclosure on the 

ground that the assignment of their mortgage into a securitized trust had not been 

�P�D�G�H���L�Q���D�F�F�R�U�G�D�Q�F�H���Z�L�W�K���W�K�H���W�U�X�V�W�¶�V���S�R�R�O�L�Q�J���D�Q�G���V�H�U�Y�L�F�L�Q�J���D�J�U�H�H�P�H�Q�W�����3�6�$����������Id. 
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at pp. 321�±322.)  The appellate court held the borrowers �³lacked standing to 

challenge the mortgage�¶s chain of title under the PSA.�´������Id. at p. 324.)  Being 

neither parties nor third party beneficiaries of the pooling agreement, they could 

not complain of a failure to abide by its terms.  (Ibid.) 

Jenkins also cited Herrera v. Federal National Mortgage Assn. (2012) 205 

Cal.App.4th 1495, which primarily addressed the merits of a foreclosure 

challenge, concluding the borrowers had adduced no facts on which they could 

allege an assignment from MERS to another beneficiary was invalid.  (Id. at pp. 

1502�±1506.)  In reaching the merits, the court did not explicitly discuss the 

�S�O�D�L�Q�W�L�I�I�V�¶���V�W�D�Q�G�L�Q�J to challenge the assignment.  In a passage cited in Jenkins, 

however, the court observed that the plaintiffs, in order to state a wrongful 

foreclosure claim, needed to show prejudice, and they could not do so because the 

challenged assignment did not change their obligations under the note.  (Herrera, 

at pp. 1507�±1508.)  Even if MERS lacked the authority to assign the deed of trust, 

�³the true victims were not plaintiffs but the lender���´������Id. at p. 1508.) 

On the narrow question before us�² whether a wrongful foreclosure plaintiff 

may challenge an assignment to the foreclosing entity as void�² we conclude 

Glaski provides a more logical answer than Jenkins.  As explained in part I, ante, 

only the entity holding the beneficial interest under the deed of trust�² the original 

lender, its assignee, or an agent of one of these�² may instruct the trustee to 

commence and complete a nonjudicial foreclosure.  (§ 2924, subd. (a)(1); 

Barrionuevo v. Chase Bank, N.A., supra, 885 F.Supp.2d at p. 972.)  If a purported 

assignment necessary to the chain by which the foreclosing entity claims that 

power is absolutely void, meaning of no legal force or effect whatsoever (Colby v. 

Title Ins. and Trust Co., supra, 160 Cal. at p. 644; Rest.2d Contracts, § 7, com. a), 

�W�K�H���I�R�U�H�F�O�R�V�L�Q�J���H�Q�W�L�W�\���K�D�V���D�F�W�H�G���Z�L�W�K�R�X�W���O�H�J�D�O���D�X�W�K�R�U�L�W�\���E�\���S�X�U�V�X�L�Q�J���D���W�U�X�V�W�H�H�¶�V���V�D�O�H����
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and such an unauthorized sale constitutes a wrongful foreclosure.  (Barrionuevo v. 

Chase Bank, N.A., at pp. 973�±974.)   

Like the Massachusetts borrowers considered in Culhane, whose mortgages 

contained a power of sale allowing for nonjudicial foreclosure, California 

borrowers whose loans are secured by a deed of trust with a power of sale may 

�V�X�I�I�H�U���I�R�U�H�F�O�R�V�X�U�H���Z�L�W�K�R�X�W���M�X�G�L�F�L�D�O���S�U�R�F�H�V�V���D�Q�G���W�K�X�V���³�Z�R�X�O�G���E�H���G�H�S�U�L�Y�H�G���R�I���D���P�H�D�Q�V��

�W�R���D�V�V�H�U�W���>�W�K�H�L�U�@���O�H�J�D�O���S�U�R�W�H�F�W�L�R�Q�V�´���L�I���Q�R�W���S�H�U�P�L�W�W�H�G���W�R���F�K�D�O�O�H�Q�J�H���W�K�H���I�R�U�H�F�O�R�V�L�Q�J��

�H�Q�W�L�W�\�¶�V���D�X�W�K�R�U�L�W�\���W�K�U�R�X�J�K���D�Q���D�F�W�L�R�Q���I�R�U���Z�U�R�Q�J�I�X�O���I�R�U�H�F�O�R�V�X�Ue.  (Culhane, supra, 

708 F.3d at p. 290.)  �$���E�R�U�U�R�Z�H�U���W�K�H�U�H�I�R�U�H���³has standing to challenge the 

assignment of a mortgage on her home to the extent that such a challenge is 

necessary �W�R���F�R�Q�W�H�V�W���D���I�R�U�H�F�O�R�V�L�Q�J���H�Q�W�L�W�\�¶s status qua mortgagee�´����id. at p. 291)�²

that is, as the current holder of the beneficial interest under the deed of trust.  

(Accord, Wilson v. HSBC Mortgage Servs., Inc. (1st Cir. 2014) 744 F.3d 1, 9 �>�³A 

homeowner in Massachusetts�² even when not a party to or third party beneficiary 

of a mortgage assignment�² has standing to challenge that assignment as void 

because success on the merits would prove the purported assignee is not, in fact, 

the mortgagee and therefore lacks any right to foreclose on the mortgage���´�@����11 

Jenkins and other courts denying standing have done so partly out of concern 

with allowing a borrower to enforce terms of a transfer agreement to which the 

borrower was not a party.  In general, California law does not give a party 

                                              
11  We cite decisions on federal court standing only for their persuasive value 
in determining what California standing law should be, without any assumption 
that standing in the two systems is identical.  The California Constitution does not 
�L�P�S�R�V�H���W�K�H���V�D�P�H���³ �µ�F�D�V�H-or-controversy�¶ �´���O�L�P�L�W���R�Q���V�W�D�W�H���F�R�X�U�W�V�¶���M�X�U�L�V�G�L�F�W�L�R�Q���D�V��
article III of the United States Constitution does on federal courts.  (Grosset v. 
Wenaas (2008) 42 Cal.4th 1100, 1117, fn. 13.) 
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personal standing to assert rights or interests belonging solely to others.12  (See 

Code Civ. Proc., § 367 [action must be brought by or on behalf of the real party in 

interest]; Jasmine Networks, Inc. v. Superior Court (2009) 180 Cal.App.4th 980, 

992.)  When an assignment is merely voidable, the power to ratify or avoid the 

transaction lies solely with the parties to the assignment; the transaction is not void 

unless and until one of the parties takes steps to make it so.  A borrower who 

challenges a foreclosure on the ground that an assignment to the foreclosing party 

bore defects rendering it voidable could thus be said to assert an interest belonging 

solely to the parties to the assignment rather than to herself. 

When the plaintiff alleges a void assignment, however, the Jenkins �F�R�X�U�W�¶�V��

concern with enforcemen�W���R�I���D���W�K�L�U�G���S�D�U�W�\�¶�V���L�Q�W�H�U�H�V�W�V is misplaced.  Borrowers who 

�F�K�D�O�O�H�Q�J�H���W�K�H���I�R�U�H�F�O�R�V�L�Q�J���S�D�U�W�\�¶�V���D�X�W�K�R�U�L�W�\���R�Q���W�K�H���J�U�R�X�Q�G�V���R�I���D���Y�R�L�G���D�V�V�L�J�Q�P�H�Q�W��

�³are not attempting to enforce the terms of the instruments of assignment; to the 

contrary, they urge that the assignments are void ab initio.�´������Reinagel, supra, 735 

F.3d at p. 225; accord, Mruk v. Mortgage Elec. Registration Sys., Inc. (R.I. 2013) 

82 A.3d 527, 536 �>�E�R�U�U�R�Z�H�U�V���F�K�D�O�O�H�Q�J�L�Q�J���D�Q���D�V�V�L�J�Q�P�H�Q�W���D�V���Y�R�L�G���³are not 

attempting to assert the rights of one of the contracting parties; instead, the 

homeowners are asserting their own rights not to have their homes unlawfully 

foreclosed upon�´�@���� 

Unlike a voidable transaction, a void one cannot be ratified or validated by 

the parties to it even if they so desire.  (Colby v. Title Ins. and Trust Co., supra, 

160 Cal. at p. 644; Aronoff v. Albanese, supra, 446 N.Y.S.2d at p. 370.)  Parties to 

                                              
12  In speaking of personal standing to sue, we set aside such doctrines as 
taxpayer standing to seek injunctive relief (see Code Civ. Proc., § 526a) and 
�³ �µ �³public right/public duty�  ́�¶ �´���V�W�D�Q�G�L�Q�J���W�R���V�H�H�N���D���Z�U�L�W���R�I���P�D�Q�G�D�W�H�����V�H�H��Save the 
Plastic Bag Coalition v. City of Manhattan Beach (2011) 52 Cal.4th 155, 166). 
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a securitization or other transfer agreement may well wish to ratify the transfer 

agreement despite any defects, but no ratification is possible if the assignment is 

void ab initio.  In seeking a finding that an assignment agreement was void, 

therefore, a �S�O�D�L�Q�W�L�I�I���L�Q���<�Y�D�Q�R�Y�D�¶�V���S�R�V�L�W�L�R�Q���L�V���Q�R�W���D�V�V�H�U�W�L�Q�J���W�K�H���L�Q�W�H�U�H�V�W�V���R�I parties 

to the assignment; she is asserting her own interest in limiting foreclosure on her 

property to those with legal authority to order a foreclosure sale.  This, then, is not 

a situation in which standing to sue is lacking because �L�W�V���³sole object . . . is to 

settle rights of third persons who are not parties.�´����(Golden Gate Bridge etc. Dist. 

v. Felt (1931) 214 Cal. 308, 316.) 

Defendants argue a borrower who is in default on his or her loan suffers no 

prejudice from foreclosure by an unauthorized party, since the actual holder of the 

beneficial interest on the deed of trust could equally well have foreclosed on the 

property.  As the Jenkins court put it, when an invalid transfer of a note and deed 

of trust �O�H�D�G�V���W�R���I�R�U�H�F�O�R�V�X�U�H���E�\���D�Q���X�Q�D�X�W�K�R�U�L�]�H�G���S�D�U�W�\�����W�K�H���³�Y�L�F�W�L�P�´ is not the 

borrower, whose obligations under the note are unaffected by the transfer, �E�X�W���³an 

individual or entity that believes it has a present beneficial interest in the 

promissory note and may suffer the unauthorized loss of its interest in the note.�´����

(Jenkins, supra, 216 Cal.App.4th at p. 515; see also Siliga v. Mortgage Electronic 

Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 85 [borrowers had no 

standing to challenge assignment by MERS where they do not dispute they are in 

�G�H�I�D�X�O�W���D�Q�G���³�Where is no reason to believe . . . the original lender would have 

refrained from foreclosure in these circumstances�´�@�� Fontenot v. Wells Fargo 

Bank, N.A., supra, 198 Cal.App.4th at p. 272 [wrongful foreclosure plaintiff could 

not show prejudice from allegedly invalid assignment by MERS as the assignment 

�³merely substituted one creditor for another, without changing her obligations 

under the note�´�@���� 
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In deciding the limited question on review, we are concerned only with 

prejudice in the sense of an injury sufficiently concrete and personal to provide 

standing, not with prejudice as a possible element of the wrongful foreclosure tort.  

(See fn. 4, ante.)  �$�V���L�W���U�H�O�D�W�H�V���W�R���V�W�D�Q�G�L�Q�J�����Z�H���G�L�V�D�J�U�H�H���Z�L�W�K���G�H�I�H�Q�G�D�Q�W�V�¶���D�Q�D�O�\�V�L�V��

of prejudice from an illegal foreclosure.  A foreclosed-upon borrower clearly 

meets the general standard for standing to sue by showing an invasion of his or her 

legally protected interests (Angelucci v. Century Supper Club (2007) 41 Cal.4th 

160, 175)�² the borrower has lost ownership to the home in an allegedly illegal 

�W�U�X�V�W�H�H�¶�V���V�D�O�H.  (See Culhane, supra, 708 F.3d at p. 289 [foreclosed-upon borrower 

has sufficient personal stake in action against foreclosing entity to meet federal 

standing requirement].)  Moreover, the bank or other entity that ordered the 

foreclosure would not have done so absent the allegedly void assignment.  Thus 

�³�>�W�@�Ke identified harm�² the foreclosure�² can be traced directly to [the foreclosing 

�H�Q�W�L�W�\�¶�V�@ exercise of the authority purportedly delegated by the assignment���´����

(Culhane, at p. 290.)   

Nor is it correct that the borrower has no cognizable interest in the identity of 

the party enforcing his or her debt.  Though the borrower is not entitled to object 

to an assignment of the promissory note, he or she is obligated to pay the debt, or 

suffer loss of the security, only to a person or entity that has actually been assigned 

the debt.  (See Cockerell v. Title Ins. & Trust Co., supra, 42 Cal.2d at p. 292 [party 

claiming under an assignment must prove fact of assignment].)  The borrower 

owes money not to the world at large but to a particular person or institution, and 

only the person or institution entitled to payment may enforce the debt by 

foreclosing on the security.   

It �L�V���Q�R���P�H�U�H���³procedural nicety,�  ́from a contractual point of view, to insist 

that only those with authority to foreclose on a borrower be permitted to do so.  

(Levitin, The Paper Chase: Securitization, Foreclosure, and the Uncertainty of 
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Mortgage Title, supra�����������'�X�N�H���/���-�����D�W���S�������������������³Such a view fundamentally 

misunderstands the mortgage contract.  The mortgage contract is not simply an 

agreement that the home may be sold upon a default on the loan.  Instead, it is an 

agreement that if the homeowner defaults on the loan, the mortgagee may sell the 

property pursuant to the requisite legal procedure.�´������Ibid., italics added and 

omitted.) 

Th�H���O�R�J�L�F���R�I���G�H�I�H�Q�G�D�Q�W�V�¶���Q�R-prejudice argument implies that anyone, even a 

stranger to the debt, could declare a defau�O�W���D�Q�G���R�U�G�H�U���D���W�U�X�V�W�H�H�¶�V���V�D�O�H�² and the 

borrower would be left with no recourse because, after all, he or she owed the debt 

to someone, though not to the foreclosing entity.  This would be �D�Q���³�R�G�G���U�H�V�X�O�W�´��

indeed.  (Reinagel, supra, 735 F.3d at p. 225.)  As a district court observed in 

rejecting the no-�S�U�H�M�X�G�L�F�H���D�U�J�X�P�H�Q�W�����³�>�E�@anks are neither private attorneys general 

nor bounty hunters, armed with a roving commission to seek out defaulting 

homeowners and take away their homes in satisfaction of some other bank�¶s deed 

of trust.�´������Miller v. Homecomings Financial, LLC (S.D.Tex. 2012) 881 F.Supp.2d 

825, 832.) 

Defendants note correctly that a plainti�I�I���L�Q���<�Y�D�Q�R�Y�D�¶�V���S�R�V�L�W�L�R�Q�����K�D�Y�L�Q�J��

suffered an allegedly unauthorized nonjudicial foreclosure of her home, need not 

now fear another creditor coming forward to collect the debt.  The home can only 

�E�H���I�R�U�H�F�O�R�V�H�G���R�Q�F�H�����D�Q�G���W�K�H���W�U�X�V�W�H�H�¶�V���V�D�O�H���H�[�W�L�Q�J�X�L�V�K�H�V���W�K�H���Gebt.  (Code Civ. Proc., 

§ 580d; Dreyfuss v. Union Bank of California, supra, 24 Cal.4th at p. 411.)  But as 

the Attorney General points out in her amicus curiae brief, a holding that anyone 

may foreclose on a defaulting home loan borrower would multiply the risk for 

homeowners that they might face a foreclosure at some point in the life of their 

loans.  The possibility that multiple parties could each foreclose at some time, that 

is, increas�H�V���W�K�H���E�R�U�U�R�Z�H�U�¶�V���R�Y�H�U�D�O�O���U�L�V�N���R�I���I�R�U�H�F�O�R�V�X�U�H�� 
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Defendants suggest that to establish prejudice the plaintiff must allege and 

prove that the true beneficiary under the deed of trust would have refrained from 

�I�R�U�H�F�O�R�V�L�Q�J���R�Q���W�K�H���S�O�D�L�Q�W�L�I�I�¶�V���S�U�R�S�H�U�W�\��  Whatever merit this rule would have as to 

prejudice as an element of the wrongful foreclosure tort, it misstates the type of 

injury required for standing.  A homeowner who has been foreclosed on by one 

with no right to do so has suffered an injurious invasion of his or her legal rights at 

�W�K�H���I�R�U�H�F�O�R�V�L�Q�J���H�Q�W�L�W�\�¶�V���K�D�Q�G�V�������1�R���P�R�U�H���L�V���U�H�T�X�L�U�H�G���I�R�U���V�W�D�Q�G�L�Q�J���W�R���V�X�H������

(Angelucci v. Century Supper Club, supra, 41 Cal.4th at p. 175.) 

Neither Caulfield v. Sanders (1861) 17 Cal. 569 nor Seidell v. Tuxedo Land 

Co. (1932) 216 Cal. 165, upon which defendants rely, holds or implies a home 

loan borrower may not challenge a foreclosure by alleging a void assignment.  In 

the first of these cases, we held a debtor on a contract for printing and advertising 

could not defend against collection of the debt on the ground it had been assigned 

without proper consultation among the assigning partners and for nominal 

�F�R�Q�V�L�G�H�U�D�W�L�R�Q�������³It is of no consequence to the defendant, as it in no respect affects 

his liability, whether the transfer was made at one time or another, or with or 

without consideration, or by one or by all the members of the firm.�´������Caulfield v. 

Sanders, at p. 572.)  In the second, we held landowners seeking to enjoin a 

foreclosure on a deed of trust to their land could not do so by challenging the 

validity of an assignment of the promissory note the deed of trust secured.  (Seidell 

v. Tuxedo Land Co., at pp. 166, 169�±170.)  We explained that the assignment was 

made by an agent of the beneficiary, and that despite the landowne�U�¶�V���F�O�D�L�P���W�K�H��

�D�J�H�Q�W���O�D�F�N�H�G���D�X�W�K�R�U�L�W�\���I�R�U���W�K�H���D�V�V�L�J�Q�P�H�Q�W�����W�K�H���E�H�Q�H�I�L�F�L�D�U�\���³�L�V���Q�R�W���Q�R�Z��

�F�R�P�S�O�D�L�Q�L�Q�J���´������Id. at p. 170.)  Neither decision discusses the distinction between 

allegedly void and merely voidable, and neither negates �D���E�R�U�U�R�Z�H�U�¶�V���D�E�L�O�L�W�\���W�R��

challenge an assignment of his or her debt as void. 
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For these reasons, we conclude Glaski, supra, 218 Cal.App.4th 1079, was 

correct to hold a wrongful foreclosure plaintiff has standing to claim the 

�I�R�U�H�F�O�R�V�L�Q�J���H�Q�W�L�W�\�¶�V���S�X�U�S�R�U�W�H�G���D�X�W�K�R�U�L�W�\���W�R���R�U�G�H�U���D���W�U�X�V�W�H�H�¶�V���V�D�O�H���Z�D�V���E�D�V�H�G���R�Q���D��

void assignment of the note and deed of trust.  Jenkins, supra, 216 Cal.App.4th 

497, spoke too broadly in holding a borrower lacks standing to challenge an 

assignment of the note and deed of trust to which the borrower was neither a party 

nor a third party beneficiary.  Jenkins�¶�V rule may hold as to claimed defects that 

would make the assignment merely voidable, but not as to alleged defects 

rendering the assignment absolutely void.13 

In embracing Glaski�¶�V���U�X�O�H���W�K�D�W borrowers have standing to challenge 

assignments as void, but not as voidable, we join several courts around the nation.  

(Wilson v. HSBC Mortgage Servs., Inc., supra, 744 F.3d at p. 9; Reinagel, supra, 

735 F.3d at pp. 224�±225; Woods v. Wells Fargo Bank, N.A. (1st Cir. 2013) 733 

F.3d 349, 354; Culhane, supra, 708 F.3d at pp. 289�±291; Miller v. Homecomings 

Financial, LLC, supra, 881 F.Supp.2d at pp. 831�±832; Bank of America Nat. Assn. 

v. Bassman FBT, LLC, supra, 981 N.E.2d at pp. 7�±8; Pike v. Deutsche Bank Nat. 

Trust Co. (N.H. 2015) 121 A.3d 279, 281; Mruk v. Mortgage Elec. Registration 

Sys., Inc., supra, 82 A.3d at pp. 534�±536; Dernier v. Mortgage Network, Inc. (Vt. 

2013) 87 A.3d 465, 473.)  Indeed, as commentators on the issue have stated:  

�³�>�&�@�R�X�U�W�V���J�H�Q�H�U�D�O�O�\���S�H�U�P�L�W���F�K�D�O�O�H�Q�J�H�V���W�R���D�V�V�L�J�Q�P�H�Q�W�V���L�I���V�X�F�K���F�K�D�O�O�H�Q�J�H�V���Z�R�X�O�G��

�S�U�R�Y�H���W�K�D�W���W�K�H���D�V�V�L�J�Q�P�H�Q�W�V���Z�H�U�H���Y�R�L�G���D�V���R�S�S�R�V�H�G���W�R���Y�R�L�G�D�E�O�H���´�������=�D�F�N�V���	���=acks, 

                                              
13  We disapprove Jenkins v. JPMorgan Chase Bank, N.A., supra, 216 
Cal.App.4th 497, Siliga v. Mortgage Electronic Registration Systems, Inc., supra, 
219 Cal.App.4th 75, Fontenot v. Wells Fargo Bank, N.A., supra, 198 Cal.App.4th 
256, and Herrera v. Federal National Mortgage Assn., supra, 205 Cal.App.4th 
1495, to the extent they held borrowers lack standing to challenge an assignment 
of the deed of trust as void. 
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Not a Party:  Challenging Mortgage Assignments (2014) 59 St. Louis U. L.J. 175, 

180.)   

That several federal courts applying California law have, largely in 

unreported decisions, agreed with Jenkins and declined to follow Glaski does not 

alter our conclusion.  Neither Khan v. Recontrust Co. (N.D.Cal. 2015) 81 

F.Supp.3d 867 nor Flores v. EMC Mort. Co. (E.D.Cal. 2014) 997 F.Supp.2d 1088 

adds much to the discussion.  In Khan, the district court found the borrower, as a 

nonparty to the pooling and servicing agreement, lacked standing to challenge a 

�I�R�U�H�F�O�R�V�X�U�H���R�Q���W�K�H���E�D�V�L�V���R�I���D�Q���X�Q�V�S�H�F�L�I�L�H�G���I�O�D�Z���L�Q���W�K�H���O�R�D�Q�¶�V���V�H�F�X�U�L�W�L�]�D�W�L�R�Q�����W�K�H��

�F�R�X�U�W�¶�V���R�S�L�Q�L�R�Q���G�R�H�V���Q�R�W���G�L�V�F�X�V�V���W�K�H���G�L�V�W�L�Q�F�W�L�R�Q���E�H�W�Z�H�H�Q���D���Y�R�L�G���D�V�V�L�J�Q�P�H�Q�W���D�Q�G���D��

merely voidable one.  (Khan v. Recontrust Co., supra, 81 F.Supp.3d at pp. 872�±

873.)  In Flores, the district court, considering a wrongful foreclosure complaint 

that lacked sufficient clarity in its allegations including identification of the 

assignment or assignments challenged, the district court quoted and followed 

Jenkins�¶�V �U�H�D�V�R�Q�L�Q�J���R�Q���W�K�H���E�R�U�U�R�Z�H�U�¶�V���O�D�F�N���R�I���V�W�D�Q�G�L�Q�J���W�R���H�Q�I�R�U�F�H���D�Q���D�J�U�H�H�P�H�Q�W���W�R��

which he or she is not a party, without addressing the application of this reasoning 

to allegedly void assignments.  (Flores v. EMC Mort. Co., supra, at pp. 1103�±

1105.) 

Similarly, the unreported federal decisions applying California law largely 

fail to grapple with Glaski�¶�V���G�L�V�W�L�Q�F�W�L�R�Q���E�H�W�Z�H�H�Q���Y�R�L�G���D�Q�G���Y�R�L�G�D�E�O�H assignments 

and tend merely to repeat Jenkins�¶s arguments that a borrower, as a nonparty to an 

assignment, may not enforce its terms and cannot show prejudice when in default 

on the loan, arguments we have found insufficient with regard to allegations of 

void assignments.  While unreported federal court decisions may be cited in 

California as persuasive authority (Kan v. Guild Mortgage Co. (2014) 230 

Cal.App.4th 736, 744, fn. 3), in this instance they lack persuasive value. 
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Defendants cite the decision in Rajamin v. Deutsche Bank Nat. Trust Co. 

(2nd Cir. 2014) 757 F.3d 79 (Rajamin), as a �³�U�H�E�X�N�H�´��of Glaski.  Rajamin�¶�V��

expressed disagreement with Glaski, however, was on the question whether, under 

�1�H�Z���<�R�U�N���O�D�Z�����D�Q���D�V�V�L�J�Q�P�H�Q�W���W�R���D���V�H�F�X�U�L�W�L�]�H�G���W�U�X�V�W���P�D�G�H���D�I�W�H�U���W�K�H���W�U�X�V�W�¶�V���F�O�R�V�L�Q�J��

date is void or merely voidable.  (Rajamin, at p. 90.)  As explained earlier, that 

question is outside the scope of our review and we express no opinion as to 

Glaski�¶�V���F�R�U�U�H�F�W�Q�H�V�V���R�Q���W�K�H���S�R�L�Q�W������ 

The Rajamin court did, in an earlier discussion, state generally that borrowers 

lack standing to challenge an assignment as violativ�H���R�I���W�K�H���V�H�F�X�U�L�W�L�]�H�G���W�U�X�V�W�¶�V��

pooling and servicing agreement (Rajamin, supra, 757 F.3d at pp. 85�±86), but the 

court in that portion of its analysis did not distinguish between void and voidable 

assignments.  In a later portion of its �D�Q�D�O�\�V�L�V�����W�K�H���F�R�X�U�W���³assum�>�H�G�@���W�K�D�W���µstanding 

exists for challenges that contend that the assigning party never possessed legal 

�W�L�W�O�H���¶ �´���D���G�H�I�H�F�W the plaintiffs claimed made the assignments void (id. at p. 90), but 

concluded the plaintiffs had not properly alleged facts to support their voidness 

theory (id. at pp. 90�±91). 

Nor do Kan v. Guild Mortgage Co., supra, 230 Cal.App.4th 736, and Siliga 

v. Mortgage Electronic Registration Systems, Inc., supra, 219 Cal.App.4th 75 

(Siliga), which defendants also cite, persuade us Glaski erred in finding borrower 

standing to challenge an assignment as void.  The Kan court distinguished Glaski 

as involving a postsale wrongful foreclosure claim, as opposed to the preemptive 

suits involved in Jenkins and Kan itself.  (Kan, at pp. 743�±744.)  On standing, the 

Kan court noted the federal criticism of Glaski and our grant of review in the 

present case, �E�X�W���I�R�X�Q�G���³no reason to wade into the issue of whether Glaski was 

correctly decided, because the opinion has no direct applicability to this 

preforeclosure action���´����(Kan, at p. 745.)   
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Siliga, similarly, followed Jenkins in disapproving a preemptive lawsuit. 

(Siliga, supra, 219 Cal.App.4th at p. 82.)  Without discussing Glaski, the Siliga 

court also held the borrower plaintiffs failed to show any prejudice from, and 

therefore lacked standing to challenge, the assignment of their deed of trust to the 

foreclosing entity.  (Siliga, at p. 85.)  As already explained, this prejudice analysis 

misses the mark in the wrongful foreclosure context.  When a property has been 

�V�R�O�G���D�W���D���W�U�X�V�W�H�H�¶�V���V�D�O�H���D�W���W�K�H���G�L�U�H�F�W�L�R�Q���R�I��an entity with no legal authority to do so, 

the borrower has suffered a cognizable injury. 

In further �V�X�S�S�R�U�W���R�I���D���E�R�U�U�R�Z�H�U�¶�V���V�W�D�Q�G�L�Q�J���W�R���F�K�D�O�O�H�Q�J�H���W�K�H���I�R�U�H�F�O�R�V�L�Q�J��

�S�D�U�W�\�¶�V authority, plaintiff points to provisions of the recent legislation known as 

the California Homeowner Bill of Rights, enacted in 2012 and effective only after 

�W�K�H���W�U�X�V�W�H�H�¶�V���V�D�O�H���L�Q���W�K�L�V���F�D�V�H���������6�H�H��Leuras v. BAC Home Loans Servicing, LP 

(2013) 221 Cal.App.4th 49, 86, fn. 14.)14  Having concluded without reference to 

this legislation that borrowers do have standing to challenge an assignment as 

void, we need not decide whether the new provisions provide additional support 

for that holding.   

                                              
14  Plaintiff cites newly added provisions that prohibit any entity from 
initiating a foreclosure process �³unless it is the holder of the beneficial interest 
under the mortgage or deed of trust, the original trustee or the substituted trustee 
under the deed of trust, or the designated agent of the holder of the beneficial 
interest�  ́(§ 2924, subd. (a)(6)); require the loan servicer to inform the borrower, 
�E�H�I�R�U�H���D���Q�R�W�L�F�H���R�I���G�H�I�D�X�O�W���L�V���I�L�O�H�G�����R�I���W�K�H���E�R�U�U�R�Z�H�U�¶�V���U�L�J�K�W���W�R���U�H�T�X�H�V�W���F�R�S�L�H�V���R�I���D�Q�\��
assignments of the deed of trust �³required to demonstrate the right of the mortgage 
servicer to foreclose�´��(§ 2923.55, subd. (b)(1)(B)(iii)); and require the servicer to 
ensure the documentation substantiates the right to foreclose (§ 2924.17, subd. 
(b)).  The legislative history indicates the addition of these provisions was 
prompted in part by reports that nonjudicial foreclosure proceedings were being 
initiated on behalf of companies with no authority to foreclose.  (See Sen. Rules 
Com., Conference Rep. on Sen. Bill No. 900 (2011�±2012 Reg. Sess.) as amended 
June 27, 2012, p. 26.) 
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Plaintiff has alleged that her deed of trust was assigned to the Morgan 

Stanley investment trust in December 2011, several years after both the securitized 

�W�U�X�V�W�¶�V���F�O�R�V�L�Q�J���G�D�W�H���D�Q�G���1�H�Z���&�H�Q�W�X�U�\�¶�V���O�L�T�X�L�G�D�W�L�R�Q���L�Q���E�D�Q�N�U�X�S�W�F�\�����D���G�H�I�H�F�W���S�O�D�L�Q�W�L�I�I��

claims renders the assignment void.   Beyond their general claim a borrower has 

no standing to challenge an assignment of the deed of trust, defendants make 

several arguments against allowing plaintiff to plead a cause of action for 

wrongful foreclosure based on this allegedly void assignment. 

Principally, defendants argue the December 2011 assignment of the deed of 

trust to Deutsche Bank, as trustee for the investment trust, was merely 

�³�F�R�Q�I�L�U�P�D�W�R�U�\�´���R�I���D�������������D�V�V�L�J�Q�P�H�Q�W���W�K�D�W had been executed in blank (i.e., without 

designation of assignee) when the loan was added to the tru�V�W�¶�V���L�Q�Y�H�V�W�P�H�Q�W���S�R�R�O������

The purpose of the 2011 recorded assignment, defendants assert, was merely to 

comply with a requirement in the �W�U�X�V�W�¶�V���S�R�R�O�L�Q�J���D�Q�G���V�H�U�Y�L�F�L�Q�J���D�J�U�H�H�P�H�Q�W��that 

documents be recorded before foreclosures are initiated.  An amicus curiae 

�V�X�S�S�R�U�W�L�Q�J���G�H�I�H�Q�G�D�Q�W�V�¶���S�R�V�L�W�L�R�Q asserts that the general practice in home loan 

securitization is to initially execute assignments of loans and mortgages or deeds 

of trust to the trustee in blank and not to record them; the mortgage or deed of trust 

is subsequently endorsed by the trustee and recorded if and when state law 

requires.  (See Rajamin, supra, 757 F.3d at p. 91.)  This claim, which goes not to 

�W�K�H���O�H�J�D�O���L�V�V�X�H���R�I���D���E�R�U�U�R�Z�H�U�¶�V���V�W�D�Q�G�L�Q�J���W�R���V�X�H���I�R�U���Z�U�R�Q�J�I�X�O���I�R�U�H�F�O�R�V�X�U�H based on a 

void assignment, but rather to the factual question of when the assignment in this 

case was actually made, is outside the limited scope of our review.  The same is 

�W�U�X�H���R�I���G�H�I�H�Q�G�D�Q�W�V�¶���U�H�P�D�L�Q�L�Q�J���I�D�F�W�X�D�O��claims, including that the text of the 

inv�H�V�W�P�H�Q�W���W�U�X�V�W�¶�V���S�R�R�O�L�Q�J���D�Q�G���V�H�U�Y�L�F�L�Q�J���D�J�U�H�H�P�H�Q�W���G�H�P�R�Q�V�W�U�D�W�H�V���S�O�D�L�Q�W�L�I�I�¶�V���G�H�H�G��

of trust was assigned to the trust before it closed. 
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CONCLUSION  

We conclude a home loan borrower has standing to claim a nonjudicial 

foreclosure was wrongful because an assignment by which the foreclosing party 

purportedly took a beneficial interest in the deed of trust was not merely voidable 

but void, depriving the foreclosing party of any legitimate authority to order a 

�W�U�X�V�W�H�H�¶�V���V�D�O�H�������7�K�H���&�R�X�U�W���R�I���$�S�S�H�D�O��took the opposite view and, solely on that 

basis, concluded plaintiff could not amend her operative complaint to plead a 

cause of action for wrongful foreclosure.  We must therefore reverse the Court of 

�$�S�S�H�D�O�¶�V���M�X�G�J�P�H�Q�W���D�Q�G���D�O�O�R�Z���W�K�D�W���F�R�X�U�W���W�R���U�H�F�R�Q�V�L�G�H�U���W�K�H���T�X�H�V�W�L�R�Q���R�I���D�Q��

amendment to plead wrongful foreclosure.  We express no opinion on whether 

plaintiff has alleged facts showing a void assignment, or on any other issue 

relevant to her ability to state a claim for wrongful foreclosure.  
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DISPOSITION  

The judgment of the Court of Appeal is reversed and the matter is remanded 

to that court for further proceedings consistent with our opinion. 

      WERDEGAR, J. 

 

WE CONCUR: 
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California Constitution. 
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�R�I�� �D�� �V�W�U�D�Z�� �P�D�Q�� �W�K�D�Q�� �W�R�� �D�� �S�D�U�W�\�� �S�R�V�V�H�V�V�L�Q�J�� �D�O�O�� �W�K�H�� �U�L�J�K�W�V�� �J�L�Y�H�Q�� �D�� �E�X�\�H�U���´  Also In September of 
2008, A California Judge ruling against �0�(�5�6���F�R�Q�F�O�X�G�H�G�����³�7�K�H�U�H���L�V���Q�R���H�Y�L�G�H�Q�F�H���E�H�I�R�U�H���W�K�H���F�R�X�U�W��
�D�V���W�R���Z�K�R���L�V���W�K�H���S�U�H�V�H�Q�W���R�Z�Q�H�U���R�I���W�K�H���1�R�W�H�����7�K�H���K�R�O�G�H�U���R�I���W�K�H���1�R�W�H���P�X�V�W���M�R�L�Q���L�Q���W�K�H���P�R�W�L�R�Q���´   

LaSalle Bank v. Ahearn, 875 N.Y.S.2d 595 (2009).  Dismissed with prejudice.  Lack of standing.   

Novastar Mortgage, Inc v. Snyder 3:07CV480 (2008). Plaintiff has the burden of establishing its 
standing.  It has failed to do so. 

DLJ Capital, Inc. v. Parsons, CASE NO. 07-MA-17 (2008). A genuine issue of material fact 
existed as to whether or not appellee was the real party in interest as there was no 
evidence on the record of an assignment.  Reversed for lack of standing. 

Everhome Mortgage Company v. Rowland, No. 07AP-615 (Ohio 2008). Mortgagee was not the 
real party in interest pursuant to Rule 17(a).  Lack of standing. 

In Lambert v. Firstar Bank, 83 Ark. App. 259, 127 S.W. 3d 523 (2003), complying with the 
Statutory Foreclosure Act does not insulate a financial institution from liability and does not 
prevent a party from timely asserting any claims or defenses it may have concerning a mortgage 
foreclosure A.C.A. §18-50-116(d)(2) and violates honest services Title 18 Fraud.  Notice to credit 
reporting agencies of overdue payments/foreclosure on a fraudulent debt is defamation of 
character and a whole separate fraud.   
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and was careful to put its name only to solid paper, make a great deal more than any lawful 
interest on its money would amount to.  If not careful, the power would be the mother of panics . . 
. Indeed, lending credit is the exact opposite of lending money, which is the real business of a 
bank, for while the latter creates a liability in favor of the bank, the former gives rise to a liability 
of the bank to another.  I Morse. Banks and Banking 5th Ed. Sec 65; Magee, Banks and Banking, 
3rd Ed. Sec 248." American Express Co. v. Citizens State  Bank,  181 Wis. 172, 194 NW 427 
(1923).  I demand under TILA full disclosure and proof to the contrary. 

UCC § 2-106(4) "Cancellation" occurs when either party puts an end to the contract for breach 
by the other and its effect is the same as that of "termination" except that the canceling party also 
retains any remedy for breach of the whole contract or any unperformed balance. 

"There is no doubt but what the law is that a national bank cannot lend its credit or become an 
accommodation endorser." National Bank of Commerce v. Atkinson, 55 F. 465; (1893).   

�1�D�W�L�R�Q�D�O���%�D�Q�N�V���D�Q�G���R�U���V�X�E�V�L�G�L�D�U�\���0�R�U�W�J�D�J�H���F�R�P�S�D�Q�L�H�V���F�D�Q�Q�R�W���U�H�W�D�L�Q���W�K�H���Q�R�W�H�����³�$�P�R�Q�J���W�K�H���D�V�V�H�W�V��
of the state bank were two notes, secured by mortgage, which could not be transferred to the new 
bank as assets under t�K�H�� �1�D�W�L�R�Q�D�O�� �%�D�Q�N�L�Q�J�� �/�D�Z�V���� �1�D�W�L�R�Q�D�O�� �%�D�Q�N�� �$�F�W���� �6�H�F�W�� ������ �	�� �����´  National 
Bank of Commerce v. Atkinson, 8 Kan. App. 30, 54 P. 8 (1898).   

"A bank can lend its money, but not its credit." First Nat'l Bank of Tallapoosa v. Monroe, 135 Ga 
614, 69 S.E. 1123 (1911).   

It is not necessary for rescission of a contract that the party making the misrepresentation should 
have known that it was false, but recovery is allowed even though misrepresentation is innocently 
made, because it would be unjust to allow one who made false representations, even innocently, 
�W�R���U�H�W�D�L�Q���W�K�H�� �I�U�X�L�W�V�� �R�I�� �D�� �E�D�U�J�D�L�Q���L�Q�G�X�F�H�G�� �E�\�� �V�X�F�K�� �U�H�S�U�H�V�H�Q�W�D�W�L�R�Q�V���´��Whipp v. Iverson, 43 Wis. 2d 
166, 168 N.W.2d 201 (1969).   

�³�$���E�D�Q�N���L�V���Q�R�W���W�K�H���K�R�O�G�H�U���L�Q���G�X�H���F�R�X�U�V�H���X�S�R�Q���P�H�U�H�O�\���F�U�H�G�L�W�L�Q�J���W�K�H���G�H�S�R�V�L�W�R�U�V���D�F�F�R�X�Q�W���´��Bankers 
Trust v. Nagler, 23 A.D.2d 645, 257 N.Y.S.2d 298 (1965). 

"Any conduct capable of being turned into a statement of fact is representation. There is no 
distinction between misrepresentations effected by words and misrepresentations effected by 
other ac�W�V������ ���7�K�H�� �V�H�O�O�H�U�� �R�U�� �O�H�Q�G�H�U���� �³�+�H�� �L�V�� �O�L�D�E�O�H���� �Q�R�W�� �X�S�R�Q�� �D�Q�\�� �L�G�H�D�� �R�I�� �E�H�Q�H�I�L�W�� �W�R�� �K�L�P�V�H�O�I���� �E�X�W��
�E�H�F�D�X�V�H���R�I�� �K�L�V�� �Z�U�R�Q�J�I�X�O���D�F�W���D�Q�G���W�K�H�� �F�R�Q�V�H�T�X�H�Q�W���L�Q�M�X�U�\�� �W�R���W�K�H�� �R�W�K�H�U���S�D�U�W�\���´��Leonard v. Springer, 
197 Ill 532. 64 NE 299 (1902).  

�³�,�I���D�Q�\���S�D�U�W���R�I���W�K�H���F�R�Q�V�L�G�H�U�D�W�L�R�Q���I�R�U���D��promise be illegal, or if there are several considerations for 
an un-severable promise one of which is illegal, the promise, whether written or oral, is wholly 
void, as it is impossible to say what part or which one of the considerations induced the promis�H���´��
Menominee River Co. v. Augustus Spies L & C Co.,147 Wis. 559 at p. 572; 132 NW 1118 (1912). 

�³�7�K�H�� �F�R�Q�W�U�D�F�W���L�V�� �Y�R�L�G���L�I���L�W���L�V�� �R�Q�O�\�� �L�Q���S�D�U�W���F�R�Q�Q�H�F�W�H�G���Z�L�W�K���W�K�H�� �L�O�O�H�J�D�O���W�U�D�Q�V�D�F�W�L�R�Q���D�Q�G�� �W�K�H�� �S�U�R�P�L�V�H��
�V�L�Q�J�O�H�� �R�U���H�Q�W�L�U�H���´��Guardian Agency v. Guardian Mut. Savings Bank, 227 Wis. 550, 279 NW 79 
(1938). 

�³�,�W���L�V���Q�R�W���Q�H�F�H�V�V�D�U�\���I�R�U���U�H�V�F�L�V�V�L�R�Q���R�I���D���F�R�Q�W�U�D�F�W���W�K�D�W���W�K�H���S�D�U�W�\���P�D�N�L�Q�J���W�K�H���P�L�V�U�H�S�U�H�V�H�Q�W�D�W�L�R�Q���V�K�R�X�O�G��
have known that it was false, but recovery is allowed even though misrepresentation is innocently 
made, because it would be unjust to allow one who made false representations, even innocently, 



�W�R�� �U�H�W�D�L�Q�� �W�K�H�� �I�U�X�L�W�V�� �R�I�� �D�� �E�D�U�J�D�L�Q�� �L�Q�G�X�F�H�G�� �E�\�� �V�X�F�K�� �U�H�S�U�H�V�H�Q�W�D�W�L�R�Q�V���´��Whipp v. Iverson, 43 Wis.2d 
166, 279 N.W. 79 (1938). 

In a Debtor's RICO action against its creditor, alleging that the creditor had collected an unlawful 
debt, an interest rate (where all loan charges were added together) that exceeded, in the language 
of the RICO Statute, "twice the enforceable rate." The Court found no reason to impose a 
requirement that the Plaintiff show that the Defendant had been convicted of collecting an 
unlawful debt, running a "loan sharking" operation. The debt included the fact that exaction of a 
usurious interest rate rendered the debt unlawful and that is all that is necessary to support the 
Civil RICO action. Durante Bros. & Sons, Inc. v. Flushing Nat 'l Bank, 755 F.2d 239 (1985). 
Cert. denied, 473 U.S. 906 (1985). 

The Supreme Court found that the Plaintiff in a civil RICO action need establish only a criminal 
"violation" and not a criminal conviction. Further, the Court held that the Defendant need only 
have caused harm to the Plaintiff by the commission of a predicate offense in such a way as to 
constitute a "pattern of Racketeering activity." That is, the Plaintiff need not demonstrate that the 
Defendant is an organized crime figure, a mobster in the popular sense, or that the Plaintiff has 
suffered some type of special Racketeering injury; all that the Plaintiff must show is what the 
Statute specifically requires. The RICO Statute and the civil remedies for its violation are to be 
liberally construed to affect the congressional purpose as broadly formulated in the Statute.  
Sedima, SPRL v. Imrex Co., 473 U.S. 479, 105 S. Ct. 3275, 87 L. Ed. 2d 346 (1985). 

A violation such as not responding to the TILA rescission letter, no matter how technical, it has 
no discretion with respect to liability.  Holding that creditor failed to make material 
disclosures in connection with loan. Title 15 USCS §1605(c) Wright v. Mid-Penn Consumer 
Discount Co., 133 B.R. 704 (Pa. 1991).   

Moore v. Mid-Penn Consumer Discount Co., Civil Action No. 90-6452 U.S. Dist. LEXIS 10324 
(Pa. 1991). The court held that, under TILA's Regulation Z, 12 CFR §226.4 (a), a lender 
had to expressly notify a borrower that he had a choice of insurer.  

Marshall v. Security State Bank of Hamilton, 121 B.R. 814 (Ill. 1990) violation of Federal 
Truth in Lending 15 USCS §1638(a)(9), and Regulation Z.  The bank took a security 
interest in the vehicle without disclosing the security interest.  

Steinbrecher v. Mid-Penn Consumer Discount Co., 110 B.R. 155 (Pa. 1990). Mid-Penn violated 
TILA by not including in a finance charge the debtors' purchase of fire insurance on their 
home. The purchase of such insurance was a condition imposed by the company. The 
cost of the insurance was added to the amount financed and not to the finance charge.  

Nichols v. Mid-Penn Consumer Discount Co., 1989 WL 46682 (Pa. 1989). Mid-Penn 
misinformed Nichols in the Notice of Right to Cancel Mortgage. 

McElvany v. Household Finance Realty Corp., 98 B.R. 237 (Pa. 1989).  debtor filed an 
application to remove the mortgage foreclosure proceedings to the United States District Court 
pursuant to 28 USCS §1409.   It is strict liability in the sense that absolute compliance is required 
and even technical violations will form the basis for liability. Lauletta v. Valley Buick Inc., 421 F. 
Supp. 1036 at 1040 (Pa. 1976). 



Johnson-Allen v. Lomas and Nettleton Co., 67 B.R. 968 (Pa. 1986). Violation of Truth-in-
Lending Act requirements, 15 USCS §1638(a)(10), required mortgagee to provide a 
statement containing a description of any security interest held or to be retained or 
acquired.  Failure to disclose. 

Cervantes v. General Electric Mortgage Co., 67 B.R. 816 (Pa. 1986). creditor failed to meet 
disclosure requirements under the Truth in Lending Act, 15 U.S.C.S. § 1601-1667c and 
Regulation Z of the Federal Reserve Board, 12 CFR §226.1  

McCausland v. GMAC Mortgage Co., 63 B.R. 665, (Pa. 1986). GMAC failed to provide 
information which must be disclosed as defined in the TILA and Regulation Z, 12 CFR §226.1  

Perry v. Federal National Mortgage Corp., 59 B.R. 947 (Pa. 1986) the disclosure statement 
was deficient under the Truth In Lending Act, 15 U.S.C.S. § 1638(a)(9). Defendant 
Mortgage Co. failed to reveal clearly what security interest was retained. 

Schultz v. Central Mortgage Co., 58 B.R. 945 (Pa. 1986). The court determined creditor 
mortgagor violated the Truth In Lending Act, 15 U.S.C.S. § 1638(a)(3), by its failure to 
include the cost of mortgage insurance in calculating the finance charge. The court found 
creditor failed to meet any of the conditions for excluding such costs and was liable for 
twice the amount of the true finance charge.  

Solis v. Fidelity Consumer Discount Co., 58 B.R. 983 (Pa. 1986).  Any misgivings creditors may 
have about the technical nature of the requirements should be addressed to Congress or the 
Federal Reserve Board, not the courts.  Disclosure requirements for credit sales are governed by 
15 U.S.C.S. § 1638 12 CFR § 226.8(b), (c).  Disclosure requirements for consumer loans are 
governed by 15 U.S.C.S. § 1639 12 CFR § 226.8(b), (d).  A violator of the disclosure 
requirements is held to a standard of strict liability. Therefore, a plaintiff need not show that the 
creditor in fact deceived him by making substandard disclosures. Since Transworld Systems Inc. 
have not cancelled the security interest and return all monies paid by Ms. Sherrie I. LaForce 
within the 20 days of receipt of the letter of rescission of October 7, 2009, the lenders named 
above are responsible for actual and statutory damages pursuant to 15 U.S.C. 1640(a).   

Lewis v. Dodge, 620 F.Supp. 135, 138 (D. Conn. 1985);  

Porter v. Mid-Penn Consumer Discount Co., 961 F.2d 1066 (3rd Cir. 1992). Porter filed an 
adversary proceeding against appellant under  15 U.S.C. §1635,  for failure to honor her 
request to rescind a loan secured by a mortgage on her home.  

Rowland v. Magna Millikin Bank of Decatur, N.A., 812 F.Supp. 875 (1992) Even technical 
violations will form the basis for liability. The mortgagors had a right to rescind the contract 
in accordance with 15 U.S.C. §1635(c). 

New Maine Nat. Bank v. Gendron, 780 F.Supp. 52 (1992). The court held that defendants were 
entitled to rescind loan under strict liability terms of TILA because plaintiff violated 
TILA's provisions.  



Dixon v. S & S Loan Service of Waycross, Inc., 754 F.Supp. 1567 (1990); TILA is a remedial 
statute, and, hence, is liberally construed in favor of borrowers. The remedial objectives of TILA 
are achieved by imposing a system of strict liability in favor of consumers when mandated 
disclosures have not been made. Thus, liability will flow from even minute deviations from the 
requirements of the statute and the regulations promulgated under it. 

Woolfolk v. Van Ru Credit Corp., 783 F.Supp. 724 (1990) There was no dispute as to the 
material facts that established that the debt collector violated the FDCPA. The court 
granted the debtors' motion for summary judgment and held that (1) under 15 U.S.C. 
§1692(e), a debt collector could not use any false, deceptive, or misleading representation 
or means in connection with the collection of any debt;  Unfair Debt Collection Practices 
Act.  

Jenkins v. Landmark Mortg. Corp. of Virginia, 696 F.Supp. 1089 (W.D. Va. 1988). Plaintiff was 
also misinformed regarding the effects of a rescission. The pertinent regulation states that "when 
a consumer rescinds a transaction, the security interest giving rise to the right of rescission 
becomes void and the consumer shall not be liable for any amount, including any finance charge." 
12 CFR §226.23(d) (1)..  

Laubach v. Fidelity Consumer Discount Co., 686 F.Supp. 504 (E.D. Pa. 1988).  monetary 
damages for the plaintiffs pursuant to the Racketeer Influenced and Corrupt Organization Act, 18 
USC §1961. (Count I); the Truth-in-Lending Act, 15 USC §1601.  

Searles v. Clarion Mortg. Co., 1987 WL 61932 (E.D. Pa. 1987); Liability will flow from even 
minute deviations from requirements of the statute and Regulation Z. failure to accurately 
disclose the property in which a security interest was taken in connection with a consumer credit 
transaction involving the purchase of residential real estate in violation of 15 USCs §1638(a)(9). 
and 12 CFR §226.18(m). 

Dixon v. S & S Loan Service of Waycross, Inc., 754 F.Supp. 1567, 1570 (S.D. Ga. 1990). 
Congress's purpose in passing the Truth in Lending Act (TILA), 15 USCs §1601(a).  was to assure 
a meaningful disclosure of credit terms so that the consumer will be able to compare more readily 
the various credit terms available to him. 15 USCs §1601(a). TILA is a remedial statute, and, 
hence, is liberally construed in favor of borrowers.;  

Shroder v. Suburban Coastal Corp., 729 F.2d 1371, 1380 (11th Cir. 1984). disclosure 
statement violated  12 CFR §226.6(a).,  

Wright v. Mid-Penn Consumer Discount Co., 133 B.R. 704 (E.D. Pa. 1991) Holding that 
creditor failed to make material disclosures in connection with one loan;  

Cervantes v. General Electric Mortgage Co., 67 B.R. 816 (E.D. Pa. 1986). The court found that 
the TILA violations were governed by a strict liability standard, and defendant's failure to 
reveal in the disclosure statement the exact nature of the security interest violated the 
TILA.   

Perry v. Federal National Mortgage, 59 B.R. 947 (E.D. Pa. 1986). Defendant failed to 
accurately disclose the security interest taken to secure the loan.  



Porter v. Mid-Penn Consumer Discount Co., 961 F.2d 1066 (3rd Cir. 1992). Adversary 
proceeding against appellant under 15 U.S.C. §1635, for failure to honor her request to 
rescind a loan secured by a mortgage on her home.  She was entitled to the equitable 
relief of rescission and the statutory remedies under 15 U.S.C. §1640 for appellant's failure 
to rescind upon request. 

Solis v. Fidelity Consumer Discount Co., 58 B.R. 983 (Pa. 1986).  Any misgivings creditors may 
have about the technical nature of the requirements should be addressed to Congress or the 
Federal Reserve Board, not the courts.  Disclosure requirements for credit sales are governed by 
15 U.S.C.S. § 1638 12 CFR § 226.8(b), (c).  Disclosure requirements for consumer loans are 
governed by 15 U.S.C.S. § 1639 12 CFR § 226.8(b), (d).  A violator of the disclosure 
requirements is held to a standard of strict liability. Therefore, a plaintiff need not show that the 
creditor in fact deceived him by making substandard disclosures.  Rowland v. Magna Millikin 
Bank of Decatur, N.A., 812 F.Supp. 875 (1992), 

Even technical violations will form the basis for liability. The mortgagors had a right to 
rescind the contract in accordance with 15 U.S.C. §1635(c).  New Maine Nat. Bank v. 
Gendron, 780 F.Supp. 52 (D. Me. 1992). The court held that defendants were entitled to 
rescind loan under strict liability terms of TILA because plaintiff violated TILA's 
provisions. 

 



IN THE UNITE D STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVI SION

VALERIE NORWOOD §
§

v. § A-09-CA-940-JRN
§

CHASE HOME FINANCE LLC §

REPORT AND RECOMMENDATIO N
OF THE UNITED STATES MAGIS TRATE JUDGE

TO: THE HONORABLE JAMES NOWLIN
UNITED STATES SENIOR JUDGE

Before the Court are: Defendant Chase Home Finance LLC’s Motion for Summary Judgment

and Brief in Support Thereof (Clerk’s Doc. No. 19); Plaintiff’s Response to Defendant’s Motion for

Summary Judgment (Clerk’s Doc. No. 20); and Defendant Chase Home Finance LLC’s Reply Brief

in Support of its Motion for Summary Judgment (Clerk’s Doc. No. 22).  The District Court referred

all pending and future motions to the undersigned Magistrate Judge for report and recommendation

pursuant to 28 U.S.C. § 636(b)(1)(A), Federal Rule of Civil Procedure 72, and Rule 1(c) of

Appendix C of the Local Rules of the United States District Court for the Western District of Texas,

Local Rules for the Assignment of Duties to United States Magistrate Judges.  After reviewing the

parties’ briefs, relevant case law, as well as the entire case file, the undersigned submits the

following Report and Recommendation to the District Court.

I. Introduction

Valerie Norwood filed the instant suit seeking a declaratory judgment that Chase Home

Finance (CHF) lacks the authority to foreclose on her mortgage.  Norwood signed a Note and Deed

of Trust with Chase Bank USA, N.A., and after she stopped making her monthly payments on the

loan, CHF sought to enforce the lien on her home through its agents at Barrett Daffin Frappier
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Turner & Engel, LLP.  Norwood concedes that she defaulted on the loan, but argues that only Chase

Bank, not CHF, has the authority to foreclose on her home.  Whether the Court may grant summary

judgment hinges on a single question: Does CHF have the requisite authority to enforce the lien?

II. Legal Standard

Summary judgment shall  be rendered when the pleadings, the discovery and disclosure

materials on file, and any affidavits show that there is no genuine dispute as to any material fact and

that the moving party is entitled to judgment as a matter of law.  FED. R. CIV . P. 56(a);  Celotex Corp.

v. Catrett, 477 U.S. 317, 323–25 (1986); Washburn v. Harvey, 504 F.3d 505, 508 (5th Cir. 2007).

A dispute regarding a material fact is “genuine”  if  the evidence is such that a reasonable jury could

return a verdict in favor of the nonmoving party.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248

(1986).  When ruling on a motion for summary judgment, the court is required to view all inferences

drawn from the factual record in the light most favorable to the nonmoving party.  Matsushita Elec.

Indus. Co. v. Zenith Radio, 475 U.S. 574, 587 (1986); Washburn, 504 F.3d at 508.  Further, a court

“may not make credibility determinations or weigh the evidence” in ruling on a motion for summary

judgment.  Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000); Anderson, 477

U.S. at 254–55.

Once the moving party has made an initial showing that there is no evidence to support the

nonmoving party’s case, the party opposing the motion must come forward with competent summary

judgment evidence of the existence of a genuine fact issue.  Matsushita, 475 U.S. at 586.  Mere

conclusory allegations are not competent summary judgment evidence, and thus are insufficient to

defeat a motion for summary judgment.  Turner v. Baylor Richardson Med. Ctr., 476 F.3d 337, 343

(5th Cir. 2007).  Unsubstantiated assertions, improbable inferences, and unsupported speculation are
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not competent summary judgment evidence.  Id.  The party opposing summary judgment is required

to identify specific evidence in the record and to articulate the precise manner in which that evidence

supports his claim.  Adams v. Travelers Indem. Co. of Conn., 465 F.3d 156, 164 (5th Cir. 2006).

Rule 56 does not impose a duty on the court to “sift through the record in search of evidence”  to

support the nonmovant's opposition to the motion for summary judgment.  Id.  “Only disputes over

facts that might affect the outcome of the suit under the governing laws will properly preclude the

entry of summary judgment.”  Anderson, 477 U.S. at 248.  Disputed fact issues which are “irrelevant

and unnecessary” will not be considered by a court in ruling on a summary judgment motion.  Id.

If the nonmoving party fails to make a showing sufficient to establish the existence of an element

essential to its case and on which it will bear the burden of proof at trial, summary judgment must

be granted.  Celotex, 477 U.S. at 322–23.

III . Factual Background

The factual basis stems mainly from a series of documents: the original Note and Deed of

Trust signed by Norwood and Chase Bank, the assignment of the Note from Chase Bank to CHF,

the power of attorney signed by a bank executive, and the partnership resolution of Barrett Daff in

Frappier Turner & Engel, LLP.  There are no factual disputes regarding these transactions.  The

documents indicate that Norwood took out a home equity loan with Chase Bank, N.A. on May 17,

2007, for $83,500.  She secured the loan with her home.  Af ter encountering financial diff iculties,

she stopped making her mortgage payments.  On May 29, 2009, CHF sent Norwood a notice of

default and intent to accelerate.  

CHF, not Chase Bank, sent notice of the default and intent to accelerate because Chase Bank

“assigned and transferred” its rights to CHF via a written assignment.  The assignment purports to
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be effective as of May 12, 2009, but it was signed before a notary on June 16, 2009.  Norwood does

not allege that the notice was deficient nor that she was not in default on her loan; however, she

argues that the assignment from Chase Bank to CHF was ineffective and therefore CHF cannot

enforce the mortgage.

The crux of Norwood’s argument centers on possession of the Note.  Norwood argues that

CHF has not demonstrated that it possessed the Note throughout the contested period.  In response,

CHF denies her allegations, yet it noticeably fails to offer any evidence regarding who possessed the

Note during this period, or who currently possesses the Note.  In a footnote in its brief, CHF alludes

to the Note’s location by stating that “CHF provided [CHF’s counsel] with the original Note

executed by Plaintiff, so that it could be made available for Plaintiff’s inspection.”  CHF’s Reply at

3 n.1.  This statement is unsworn, and there is no summary judgment evidence to support the

statement.  The Court is not under a duty to “sift through the record in search of evidence,” Adams,

465 F.3d at 164, and thus it will not draw a factual inference based on an unsworn footnote,

particularly given that it must take all evidence in the light most favorable to Norwood. 

Rather than provide summary evidence proving it had or presently has possession of the

Note, CHF offers legal arguments to demonstrate that it is exempt from the possession requirement.

Because CHF centers its motion on whether it is legally required to have possession of the Note

before it may enforce it, the Court will focus its analysis on that question.

IV . Analysis

The law authorizing who can enforce a negotiable instrument remains unsettled.  Statutorily,

the Texas Business and Commercial Code sets out an apparently straightforward list of four types

of entities that may enforce an instrument: (1) a holder of the instrument, (2) a nonholder in
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possession of the instrument who has the rights of a holder, (3) a person not in possession of the

instrument who is entitled to enforce it as a lost, destroyed, or stolen instrument, or (4) a person not

in possession of an instrument from whom a prior payment on the instrument has been recovered.

TEX. BUS. &  COM. CODE §§ 3.301, 3.309, 3.418(d).  

These statutory provisions focus on possession.  The Texas case law elaborating who is

authorized to enforce a negotiable instrument, however, expands beyond the four provided categories

in certain circumstances and departs from a possession requirement.  For example, “even if a person

is not the holder of a note, he may still be able to prove that he is the owner and entitled to enforce

the note, foreclose on collateral and obtain a deficiency judgment under common-law principles of

assignment.”  Leavings v. Mill s, 175 S.W.3d 301, 309 (Tex.App.—Houston [1st Dist.] 2004, no

pet.).  Common law principles of agency may also allow enforcement of a note by one not in

possession.  Aquaduct, L.L.C. v. McElhenie, 116 S.W.3d 438, 443 (Tex.App.—Houston [14th Dist.]

2003, no pet.).  This led at least one court to state that “we cannot say a court would never uphold

enforcement of a note by an owner who was not in possession of an original note.”  Nelson v.

Regions Mortg., Inc., 170 S.W.3d 858, 864 (Tex.App.—Dallas 2005, no pet.).

Both sides rely most heavily upon this latter case.  Yet Nelson contains a factual scenario so

dissimilar from the instant case that it does not answer whether CHF must have possession to enforce

the Note.  Nelson purchased his son’s note from Regions to prevent foreclosure after Regions

accelerated the maturity of the note and listed the property for foreclosure.  Id. at 860.  Nelson

received an assignment of the mortgage and copies of the note and deed of trust.  Id.  His son stayed

in the home, although he did not make payments to Nelson, and Nelson never attempted to enforce

the note against his son.  Id.  Four years later, Nelson filed suit against Regions attempting to rescind
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the transaction, arguing that because he never received possession of the original note, he was not

legally entitled to enforce it, and thus he did not receive consideration and could rescind the contract.

Id. at 863–64.  The court disagreed, stating that while Nelson was not a “holder” of the note under

the Texas Business & Commerce Code, Texas law provides that “even if a person is not the holder

of a note, he may still be able to prove that he is the owner and entitled to enforce the note, foreclose

on collateral and obtain a deficiency judgment under common-law principles of assignment.”  Id.

at 864.  Importantly, the court did not address whether Nelson had the authority to enforce the note

because he never attempted to do so.  If Nelson had attempted to enforce the note, then the court

would have a factual record on which to base its decision.  By refusing to attempt to enforce the note,

Nelson waived his argument that he could not have enforced it if he had tried.

CHF argues that Nelson grants a party lacking possession of a negotiable instrument the

authority to enforce a note.  CHF reads Nelson too expansively.  The Nelson court relied on two

cases creating exceptions to the rule requiring possession: (1) Leavings, where the court allowed an

assignee to enforce a note, Leavings, 175 S.W.3d at 309; and (2) Aquaduct, where the court allowed

an agent to enforce a note, Aquaduct, 116 S.W.3d at 443.  Both of these courts justified their

departure on common law principles, one on principles of assignment, the other on principles of

agency.  Nelson, 179 S.W.3d at 864.  The Nelson court only concluded that if another common law

principle applied, notably equity, a court might allow another exception from the possession

requirement.  Id.  However, it did not need to reach that issue, and was instead noting only that

Nelson could not rescind his acquisition of the note on the basis of his inability to enforce it without

possession when he had not actually attempted to do so.
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Other courts have offered a examples of when a person is authorized to enforce a note when

he is not a holder.  These cases examine the authority of “owners” and people who have “acquired”

a note by “transfer.”  For example, CHF cites a  Fifth Circuit case, applying Texas law, in which the

court allowed an “owner” who was not a “holder” to enforce a note.  SRSB-IV, Ltd. v. Cont’l Sav.

Ass’n, No. 93-2377, 1994 WL 487237, at *4 (5th Cir. Aug. 18, 1994) (“Even if the FDIC is not the

holder, it can enforce the note if it is the owner.”) (unpublished) (emphasis added).  In the SSRB-IV

case, however, the FDIC had possession of the note.  Id. at 5.  Even with possession, the FDIC did

not automatically become an owner.  See id. at 5 n.17 (“Mere possession of a note payable to the

order of another is not sufficient evidence to prove that one is the holder or owner.”) (citing RTC v.

Camp, 965 F.2d 25, 29 (5th Cir. 1992)).  The court emphasizes the importance of possession: “A

transferee of a note who has not yet acquired possession of it is not the holder of the note and

therefore does not have a holder’s right to receive payment of the note.”  Id. at 4 n.13 (emphasis

added).

Even without the “holder’s right to receive payment,” an owner may enforce a note.  Id. at

4.  But this requires a party to “prove the transaction through which the note was acquired.”  Id.

(emphasis added).  While these cases allow non-holders to enforce a note, they do not eliminate

possession requirements.  The rationale for the strict requirement of possession is to protect the

obligor from being subject to multiple demands for payment on a single note.  See Camp, 965 F.2d

at 29 (explaining that mere possession is insufficient because a later party may demand payment).

Without procedural safeguards, multiple parties could force the debtor to pay the note.  If the original

note is a prerequisite for enforcement, however, then a later party faces a significant hurdle before

it may enforce the note.  The exceptions listed above follow this reasoning.  If the original note was
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destroyed, then no one has possession and the debtor would not have to repay the loan.  If the

principal has possession of the note, then the agent has constructive possession and may enforce it.

While the courts do not always require possession, the scenarios where they depart from the general

rule relate to an alternative form of possession.  The cases CHF relies on for its legal arguments stem

from unique circumstances: in Nelson, a father purchased his son’s note and then never attempted

to enforce it; in SRSB-IV, the Government took possession of the notes after the savings and loan

crisis; and in Aquaduct, the assigned servicing company failed to forward the borrower’s payments

to the lender.  The instant case, however, does not involve a similar fact pattern.  

At first glance, it might be argued that requiring proof of possession in this case would not

further the policy behind requiring possession.  CHF and Chase Bank are related entities, so the risk

of duplicative payments seems slight.  However, banks often sell blocks of notes to other banks.  The

close relationship between CHF and Chase Bank does not grant CHF clemency from demonstrating

that it possesses the Note.  Because CHF fails to present any evidence regarding possession of the

Note, it is not a holder in due course.   TEX. BUS. &  COM. CODE § 3.201.   

CHF’s last ditch attempt at summary judgment is based on the assertion that even if it is not

a holder, it was still authorized to enforce the Note as an assignee of Chase Bank.  On October 2,

2008, Ralph Garardi,  a vice president of three entities—CHF, Chase Bank, and JP Morgan1

Bank—signed a limited power of attorney.  This document grants the law firm Barrett Daff in

Frappier Turner & Engel, LLP the authority to prosecute and dispose of loans, including Norwood’s

Note.  CHF argues that this assignment provides suff icient authorization for its attempt to foreclose
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on Norwood’s home.  This agreement may create an agency relationship between Chase Bank and

the law firm, which could allow the law firm to enforce the Note as an agent of Chase as in

Aquaduct, but it does not create an agency between Chase Bank and CHF, nor does CHF argue in

its motion that it does so.  Rather, CHF asserts that it owns Norwood’s Note.  See Declaration of

Thomas Reardon ¶ 6 (“Pursuant to an Assignment of Note and Deed of Trust, CHF is the current

owner and mortgage servicer of the Note and Deed of Trust.”) (emphasis added).  More to the point,

the problem with Garardi’s declaration is that it fails to demonstrate—indeed the entirety of CHF’s

summary judgment evidence fails to demonstrate—which, if any, of these entities possesses the

Note.  For our purposes, proof of agency is irrelevant without proof that the principal possesses the

negotiable instrument.  

Because CHF has not produced evidence when, if ever, it had possession of the Note, or that

the instrument was lost, destroyed, or stolen, or that any other recognized exception to the

requirement of possession exists, it has failed to carry its burden in demonstrating an entitlement to

summary judgment.  CHF denies Norwood’s contention that a physical transfer was not made from

Chase Bank to CHF, but it does not affirmatively demonstrate that the Note was in fact transferred.

CHF, as movant, bears the burden of demonstrating its entitlement to summary judgment.  It has

failed to carry this burden.

VI. Recommendation

For the reasons set forth above, the undersigned RECOMMENDS that the District Court

DENY CHF’s Motion for Summary Judgment on Norwood’s claim for relief.
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VII. Warnings

The parties may file objections to this Report and Recommendation.  A party filing

objections must specifically identify those findings or recommendations to which objections are

being made.  The District Court need not consider frivolous, conclusive, or general objections.

Battles v. United States Parole Comm'n, 834 F.2d 419, 421 (5th Cir. 1987).

A party’s failure to file written objections to the proposed findings and recommendations

contained in this Report within fourteen (14) days after the party is served with a copy of the Report

shall bar that party from de novo review by the district court of the proposed findings and

recommendations in the Report and, except upon grounds of plain error, shall bar the party from

appellate review of unobjected-to proposed factual findings and legal conclusions accepted by the

district court.  See 28 U.S.C. § 636(b)(1)(C) (2006);  Thomas v. Arn, 474 U.S. 140, 150–153 (1985);

Lisson v. O’Hare, 326 F. App’x 259, 260 (5th Cir. 2009).  To the extent that a party has not been

served by the Clerk with this Report & Recommendation electronically pursuant to the CM/ECF

procedures of this District, the Clerk is directed to mail  such party a copy of this Report and

Recommendation by certified mail, return receipt requested.

SIGNED this 19 day of January, 2011.th

_____________________________________

ANDREW W. AUSTIN
UNITED STATES MAGISTRATE JUDGE
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

JOAN MILLER and DAVID MILLER, 
Plaintiffs, 

HOMECOMINGS FINANCIAL, LLC, 
GMAC MORTGAGE, LLC, BANK OF 

NEW YORK MELLON TRUST CO., DON 
LEDBETTER, PATRICIA POSTON, 
GABRIEL OZEL, and PITE DUNCAN, 
LLP, 

Defendants. 

MEMORANDUM AND ORDER 

This is a suit to prevent foreclosure of real property. Defendants Homecomings 

Financial, LLC ("Homecomings"), GMAC Mortgage, LLC ("GMAC"), and Bank of New 

York Mellon Trust Company ("Mellon") have moved to dismiss for failure to state a claim 

(Dkt. 6). The motion is denied, although plaintiffs are directed to replead several of their 

causes of action as explained below. 

In April 2003 Plaintiff Joan Miller took out a home equity loan from lender 

Homecomings Financial Network, I ~ c . ~  in the amount of $184,800, secured by a home equity 

1 These facts are taken from Plaintiffs' Original Petition, and are assumed as true for 
purposes of this 12(b)(6) motion. 

The record is not clear whether this entity is the same as the named defendant 
Homecomings Financial, LLC, or, assuming they are not the same, how they are related to one 
another, if at all. 



lien duly filed in the county clerk's office of Montgomery County, Texas. (Dkt. 1 - 1, Ex. B). 

On July 19,2007, Joan Miller conveyed her interest in the property to plaintiff David ~ i l l e r l  

by special warranty deed, also duly recorded. (Dkt. 1 - 1, Ex. C). Subsequently, plaintiffs "ran 

in to financial hard times," and on June 10,20 1 1 defendant Mellon obtained an order under 

Texas Rule of Civil Procedure 736 to proceed with a foreclosure sale under Texas Property 

Code $ 5 1.002. (Dkt. 1 - 1, Ex. E). Earlier that year Mellon had received an assignment of a 

deed of trust on the property from "JPMorgan Chase Bank as Trustee, c/o Residential 

Funding Corporation," also filed with the county clerk (Dkt. 1 - 1, Ex. G). However, there is 

no indication that the original lender, Homecomings Financial Network, Inc., ever assigned 

the note or security interest to Chase, Mellon, or anyone else. 

Plaintiffs brought this suit in state court for declaratory judgment and an injunction 

preventing foreclosure on October 28,20 1 1. They argue that defendants lack the authority 

to foreclose because they cannot show proper chain of title of the note and security 

instrument. (Dkt. 1-1). The state court issued a temporary restraining order on December 

1,20 1 1. Defendants removed the case to federal court on December 15,201 1 (Dkt. I), and 

the parties have consented to magistrate judge jurisdiction. (Dkt. 13). 

Standard of Review 

Rule 12(b)(6) allows a court to dismiss a plaintiffs complaint if it "fails to state a 

claim upon which relief can be granted." Fed. R. Civ. P. 12(b)(6). Rule 12(b)(6) dismissals 

The petition does not describe the relationship, if any, between the two named plaintiffs. 



are proper only if the plaintiff fails to plead "enough facts to state a claim to relief that is 

plausible on its face." Ashcroftv. Iqbal, 129 S. Ct. 1937,1960 (2009) (quoting BellAtl. Corp 

v. Twombly, 550 U.S. 544, 570 (2007)). A claim has facial plausibility when the plaintiff 

pleads factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged. Iqbal, 129 S. Ct. at 1949. It is the plaintiffs 

responsibility to actually "plead specific facts, not mere conclusional allegations, to avoid 

dismissal." Kane Enters. v. MacGregor (USA), Inc., 322 F.3d 371, 374 (5th Cir. 2003). 

When the plaintiff does plead such specific facts, the court must assume that they are true, 

Twombly, 550 U.S. at 555, and draw all reasonable inferences from them in the plaintiffs 

favor. Elsensohn v. Tammany Parish Sherws OOfJice, 530 F.3d 368,37 1-72 (5th Cir. 2008). 

As a general rule courts must "afford plaintiffs at least one opportunity to cure pleading 

deficiencies before dismissing a case, unless it is clear that the defects are incurable or the 

plaintiffs advise the court that they are unwilling or unable to amend in a manner that will 

avoid dismissal." Great Plains Trust Co. v. Morgan Stanley Dean Witter & Co., 3 13 F.3d 

305,329 (5th Cir. 2002). 

Analysis 

Plaintiffs raise a number of theories of relief in their Original Petition, all of which 

are premised on the same basic contention: that none of these defendants have the authority 

to foreclose on plaintiffs' property. The institutional defendants move for dismissal under 

Rule 12(b)(6) essentially on three grounds: (1) plaintiffs' claim that defendants lack the 



authority to foreclose is not based on a cognizable legal theory; (2) plaintiffs have no 

standing to contest the assignment by which Mellon claims the right to foreclose; and (3) 

plaintiffs' other state law causes of action are also insupportable as a matter of law. 

1. A Cognizable Legal Claim 

Texas recognizes a claim for wrongfbl foreclosure. See, e.g., League City State Bank 

v. Mares, 427 S.W. 2d 336 (Tex. Civ. App.-Houston [ 1 4 ~ ~ ~ i s t . ]  1968) (affirming judgment 

holding bank liable for wrongful foreclosure). Texas courts also permit debtors to sue for 

injunctive and declaratory relief to prevent wrongful foreclosure. See e.g., Martin v. New 

Century Mortgage Co., - S.W. 3d -> 2012 Tex. App. LEXIS 4705 at *3 (Tex. App. - 

Houston 11" Dist.] June 14,2012); Wells Fargo Bank, NA.  v. Ballestas, 355 S.W. 3d 187, 

189-90 (Tex. App.- Houston [1" Dist.] 20 1 1, no pet.); Leavings v. Mills, 175 S.W. 3d 30 1, 

306 (Tex. App.- Houston [l" Dist.] 2004, no pet.); see also TRCP 736.11 (providing for 

automatic stay of foreclosure proceedings upon filing of an original proceeding in a court of 

competent jurisdiction contesting the right to foreclose). 

Debtors may challenge a foreclosure sale on various grounds: no default in payment 

by the debtor, Slaughter v. Qualls, 162 S.W. 2d 67 1, 675 (Tex. 1942); violation of the 

conditions and limitations of the trustee's power of sale under the deed of trust (id.); non- 

compliance with the statutory notices and other requirements for a non-judicial sale, Lido 

Intern., Inc. v. Lambeth, 6 1 1 S. W.2d 622 (Tex. 198 1); and, most significantly for the present 

case, no "contractual standing" by the party seeking to foreclose, Martin, 2012 Tex. App. 



LEXIS 4705 at *3. 

Under the Texas Property Code, the only party with standing to initiate a non-judicial 

foreclosure sale is the m~rtgagee,~ or the mortgage servicer acting on behalf of the current 

mortgagee.' Determining mortgagee status is easy when the party is named as grantee or 

beneficiary in the original deed of trust, mortgage, or contract lien. But factual disputes may 

arise when the party seeking to foreclose is not the original mortgagee, as is most often the 

case these days. In such cases the foreclosing party must be able to trace its rights under the 

security instrument back to the original mortgagee. Leavings v. Mills, 175 S.W.3d 30 1,3 10 

(Tex. App. -Houston [1" Dist.] 2004, no pet.). 

One way the foreclosing party can do this is by showing that it is the "holder" of the 

note secured by the deed of trust. "A person can become the holder of an instrument when 

the instrument is issued to that person; or he can become a holder by negotiation." Leavings 

175 S.W.3d at 309. Negotiation is the "transfer of possession of the instrument . . . by a 

person other than the issuer to a person who thereby becomes a holder." Tex. Bus. & Corn. 

Mortgagee is defined as "(A) the grantee, beneficiary, owner, or holder of a security 
instrument; (B) a book entry system; or ( C) if the security interest has been assigned of record, 
the last person to whom the security interest has been assigned of record." 5 5 1.0001(4). In other 
words, there are several ways by which an entity can acquire mortgagee status with the power to 
foreclose. In this case, Mellon asserts that it has the right to foreclose as the owner of deed of 
trust by virtue of an assignment from a third party. 

A mortgage servicer is "the last person to whom the mortgagor has been instructed by 
the current mortgagee to send payment for the debt secured by the security instrument." Tex. 
Prop. Code 5 5 1.0001(3). A mortgagee may be the mortgage servicer. Id. A mortgage servicer 
may administer the foreclosure on behalf of the current mortgagee provided there is a servicing 
agreement disclosed to the debtor along with the other required notices. 5 5 1.0025. 



Code Ann. 5 3.20 1. If the instrument is payable to an identified person, negotiation requires 

both transfer of possession and written indorsement by the holder. Id. at 5 3.20 l(b). In order 

to enforce the note as a holder, a party who is not the original lender must prove "successive 

transfers ofpossession and indorsement" establishing an "unbroken chain of title." Leavings, 

175 S.W.3d at 310. Thus, with certain exce~tions,~ possession of the note is typically 

required in order for a holder to enforce it. Millet v. JP Morgan Chase, N.A. , 20 12 WL 

1029497 at *3 (W.D. Tex. 2012). 

Standing to foreclose may also be shown by proof that the foreclosing party is the 

"owner" of the note under common law principles of assignment. Martin, 2012 Tex. App. 

LEXIS 4705 at * 11. The owner of a note need not be a holder, because the two issues are 

separate and distinct. SMS Financial, LLCv. ABCO Homes, Inc., 167 F.3d 235,239 (5th Cir. 

1999). A person not identified in a note who is seeking to enforce it as the owner must prove 

the transfer by which he acquired the note. Leavings, 175 S.W. 3d at 309. Such a transfer 

may be proved by testimony as well as by documentation. Preismeyer v. PaciJc Southwest 

Bank, F.S.B., 917 S.W.2d 937, 939 (Tex. App. - Austin 1996). In such cases a party is 

"required to prove the note and an unbroken chain of assignments transferring to him the 

right to enforce the note according to its terms." Leavings, 175 S.W. 3d at 3 10. An 

unexplained gap in the chain of title may present a fact issue on the question of ownership. 

The owner of a lost note may foreclose on property securing a debt, if there is evidence 
showing why the missing note cannot be produced and what its terms were. See O.J. & C. Co. v. 
Johnson, 1997 WL 167866 at *4 (Tex.App.- Houston [I" Dist.] 1997). 



See Martin, at "2; First Gibraltar Bank, FSB v. Farley, 895 S.W.2d 425, 428-29 

(Tex.App.- San Antonio 1995, writ denied); Jernigan v. Bank One, Tex., N.A., 803 S.W.2d 

774,777 (Tex.App.-Houston [14th Dist.] 199 1, no writ). 

As a matter of Texas law, then, homeowners such as the Millers do have a cognizable 

cause of action7 to challenge a party's right to foreclose on their property. In their motion, 

defendants ignore this well-established Texas precedent, and focus instead on recent federal 

court decisions dealing with a legal theory dismissively dubbed as "show me the note." See, 

e.g., Wells v. BAC Home Loans Servicing, L. P., 20 1 1 WL 2 163987, at *2 (W.D. Tex. April 

26, 2011). Those cases are correct, so far as they go. As discussed above, holding the 

original note is one way to establish the right to foreclose, but it is not the only way. See, 

e.g., Crear v. JP Morgan Chase Bank N.A., No. 10-10875,2011 WL 1129574 (5th Cir. Mar. 

28, 201 1) (Texas Property Code allows a mortgage servicer to administer a deed of trust 

foreclosure without producing the original note). Defendants contend that plaintiffs' petition 

is based on nothing more than the legal theory rejected by those cases. 

While plaintiffs' petition at one point (7 24) does suggest that possession of the 

original note is a necessary rather than a sufficient basis to foreclose, the balance of their 

pleading (11 19-23,26) is broader than that. The crux of plaintiffs' claim is that none of the 

defendants can show a proper chain of title to establish a right to foreclose under the Texas 

Property Code as mortgagee or mortgage servicer. It is undisputed that defendant Mellon, 

Variously termed wrongful foreclosure, trespass to try title, or quiet title. 

7 



which obtained the order to proceed with the foreclosure, was neither the original lender or 

mortgagee. Instead, Mellon claims to be the current mortgagee by virtue of an assignment 

from a third party dated January 25, 20 1 1. (Dkt. 1- 1, Ex. G). Plaintiff claims (7 19) that 

there is no public record of any assignment or transfer to that third party (or anyone else) 

from the original mortgagee. 

The traditional way to prove chain of title is via filings of record in the county clerk's 

office. The Texas Property Code provides that "if the security interest has been assigned of 

record, the last person to whom the security interest has been assigned of record" is the 

mortgagee. 5 5 1.001(4)(C). A Texas statute declares that any transfer or assignment of a 

recorded mortgage must also be recorded in the office of the county clerk: 

To release, transfer, assign, or take another action relating to an instrument 
that is filed, registered, or recorded in the office of the county clerk, a person 
must file, register, or record another instrument relating to the action in the 
same manner as the original instrument was required to be filed, registered, 
or recorded. 

Texas Local Government Code 5 192.007(a) (emphasis added.) No reported case has 

interpreted this 1989 law. The legal consequences of failing to comply with this statutory 

command are unclear, and the subject of current litigation. See Dallas County v. Merscorp, 

Inc., 1 1-CV-2733 (N.D. Tex.). In any event, the absence of such required filings is arguably 

some evidence that no such assignment or transfer has occurred, as the plaintiffs here 

contend. 



It is true, as Mellon notes, that the last assignment of the deed of trust, from JP 

Morgan Chase to Mellon, was filed and recorded in the county clerk's office. But that is only 

one link in a chain of unknown length, and does nothing to bridge the remaining gap to the 

original lender. If Mellon's assignor had no valid rights in the note or deed of trust, then no 

such rights were conveyed to Mellon by the as~ignment.~ When a party seeking to foreclose 

fails to show an unbroken chain of title, then the homeowner may be entitled to an injunction 

against the threatened foreclosure. Leavings v. Mills, 175 S.W.3d 301, 310 (Tex. App. - 

Houston [I" Dist.], 2004, no pet.). 

For these reasons, the Court finds that plaintiffs' petition states a claim for cognizable 

legal relief based on theories of wrongful foreclosure, trespass to try title and quiet title. 

2. Standing to Challenge Assignment of Security Interest 

Defendants argue alternatively that plaintiffs have no standing to challenge an 

assignment of the security interest because they were not parties to the assignment. In 

support of their argument defendants cite nine recent decisions from federal district courts 

in this state (six of which were issued by the same magistrate judge), which do indeed affirm 

that propo~ition.~ However, none of these decisions cite any Texas case law or statute, and 

* 6 Am. Jur.2d Assignments § 108 (assignee acquires no greater rights than were 
possessed by assignor). The Latin phrase is "Nemo dat quod non habet." 

Eskridge v. Fed. Home Loan Mortgage Corp., 20 1 1 WL 2 163989, at "5 (W.D. Tex. 
Feb. 24,201 1 ; Spositi v. Fed. Nati ' I  Mortgage Ass 'n, 201 1 WL 59773 19, at *2-3 (E.D. Tex. 
Nov.3,2011); Malikyar v. BAC Home Loans Servicing, LP,. 201 1 WL 5837262, at *4 (E.D. Tex. 
Oct. 28,201 1); Perry v. JP Morgan Chase, 201 1 WL 5837297, at "2-3 (E.D. Tex. Oct. 28, 
201 1); Lackey v. Reliance Mortgage Co., 201 1 WL 5838189, at *3-4 (E.D. Tex. Oct. 28,201 1); 



all but one explicitly rely upon a single federal case, Eskridge v. Fed. Home Loan Mortgage 

Corp, 201 1 WL 2163989, at *5 (W.D. Tex. Feb. 24,201 I), which cites no authority at all, 

state or federal. 

In fact, Texas has long followed the common law rule which permits a debtor to assert 

against an assignee any ground that renders the assignment void or invalid. See Tri-Cities 

Const., Inc. v. American Nat. Ins. Co., 523 S.W. 2d 426,430 (Tex. Civ. App. -Houston [Ist 

Dist. 1975, no writ); Glass v. Carpenter, 330 S.W. 2d 530, 537 (Tex. Civ. App.- San 

Antonio 1959, writ ref d n.r.e.). The Glass court endorsed as authoritative the following 

summary of the rule, which still appears in the current version of Corpus Juris Secundum: 

A debtor may, generally, assert against an assignee all equities or defenses 
existing against the assignor prior to notice of the assignment, any matters 
rendering the assignment absolutely invalid or ineffective, and the lack of 
plaintiffs title or right to sue; but if the assignment is effective to pass 
legal title, the debtor cannot interpose defects or objections which merely 
render the assignment voidable at the election of the assignor or those 
standing in his or her shoes. 

6A C. J.S. Assignments tj 132 (database updated May 20 12) (emphasis added). The current 

edition of American Jurisprudence states the same rule more succinctly, while adding the 

rationale: 

Schieroni v. Deutsche Bank Nat'I Trust Co., 201 1 WL 3652194, at *6 (S.D. Tex. Aug. 18,201 1); 
DeFrancheschi v. Wells Fargo Bank, N.A. 201 1 W L  3875338, at *5 (N.D. Tex. Aug. 31,201 1); 
McAllister v. BAC Home Loans Servicing, LP, 201 1 WL 2200672, at *5 (E.D. Tex. April 28, 
201 1); Adams v. Bank ofAmerica, 201 1 WL 5080217 , at *4 (E.D. Tex. Oct. 26,201 1). 
Defendants also rely on an unreported Sixth Circuit case, Livonia Properties Holdings, LLC, v. 
12840-12976 Farmington Road Holdings, LLC, 2010 WL 4275305 (6th Cir. Oct. 28,2010), but 
that case is inapposite because the lender there established chain of title based on public records. 



The obligor of an assigned claim may defend a suit brought by the assignee 
on any ground that renders the assignment void or invalid, but may not defend 
on any ground that renders the assignment voidable only, because the only 
interest or right that an obligor of a claim has in the assignment is to ensure 
that he or she will not have to pay the same claim twice. 

6 Am.Jur. 2d Assignments 9 1 19 (database updated May 20 12). Examples of "voidable" 

defenses include the statute of frauds, Harding Co. v. Sendero Res., Inc., 2012 Tex.App. 

LEXIS 1754, *33 3.28 (Tex. App.- Texarkana 20 12); fraud in the inducement, Kansas Life 

Ins. Co. v. First Bank of Truscott, 78 S.W. 2d 584, 587 (Tex. 1935); lack of capacity as a 

minor, Dairyland County Mut. Ins. Co. v. Roman, 498 S.W. 2d 154, 158 (Tex. 1973); and 

mutual mistake, Chase, Inc., v. Bostick, 55 1 S. W. 2d 1 16, 1 19 ( Tex. Civ. App. - Texarkana 

1977, writ ref d n.r.e.). 

Plaintiffs here do not assert these or any other "voidable" defenses to Mellon's 

assignment. Instead, plaintiffs assert that, standing alone, this single assignment from a third 

party is ineffective to establish a right to foreclose, because it does not show a proper 

assignment of the original security instrument to the third party. Texas courts routinely 

allow a homeowner to challenge the chain of assignments by which a party claims the right 

to foreclose. See Martin v. New Century Mortgage Co., 20 12 Tex. App. LEXIS 4705 (Tex. 

App Houston [I" Dist.] 20 12); Austin v. Countrywide Home Loans, 261 S.W. 3d 68 (Tex. 

App.- Houston[lst Dist.] 2008); Leavings v. Mills, 175 S.W. 3d 301 (Tex. App.- Houston 

[I" Dist.] 2004, no pet.); Shepard v. Boone, 99 S.W. 3d 263 (Tex. App. - Eastland 2003); 

Priesmeyer v. PaczJic Southwest Bank, F.S.B., 917 S.W. 2d 937 (Tex. App. -Austin 1996). 



Federal district courts in this state have also entertained chain of title claims by mortgage 

debtors challenging foreclosure proceedings. See Millet v. JP Morgan Chase, N. A., 20 12 

WL 1029497, *4 (W.D. Tex. 2012); Nonvood v. Chase Home Finance LLC, 20 11 WL 

197874 (W.D. Tex. 201 1). Nor is Texas alone among non-judicial foreclosure states in 

permitting such suits. US. Bank Nat ' I  Ass 'n v. Ibanez, 941 N.E. 2d 40, 53 (Mass. 201 1). 

Defendants' final (and weakest) argument is that homeowners like plaintiffs "will not 

be prejudiced" if the chain of assignments from original lender to foreclosing entity were 

immune to debtor challenge. After all, the argument apparently goes, the Millers owe the 

money to somebody. In truth, the potential prejudice is both plain and severe - foreclosure 

by the wrong entity does not discharge the homeowner's debt, and leaves them vulnerable 

to another action on the same note by the true creditor. Banks are neither private attorneys 

general nor bounty hunters, armed with a roving commission to seek out defaulting 

homeowners and take away their homes in satisfaction of some other bank's deed of trust. 

MasterCard has no right to sue for debts rung up on a Visa card, and that remains true even 

if MasterCard has been assigned the rights of another third party like American Express. 

Unless and until a complete chain of transactions back to the original lender is shown, 

MasterCard remains a stranger to the original transaction with no claim against the debtor. 

And that is a fair description of this case in its present posture. 

In sum, a standing issue is lurking here, but only as to the defendants, not the 

plaintiffs. The court concludes that under Texas law homeowners have legal standing to 



challenge the validity or effectiveness of any assignment or chain of assignments under 

which a party claims the right to foreclose on their property. Accordingly, plaintiffs have 

properly stated claims for declaratory and injunctive relief based on wrongful foreclosure, 

trespass to try title and quiet title. 

3. Other claims 

Plaintiffs' state court petition includes a variety of other causes of action, all more or 

less centered upon the threatened foreclosure. These include breach of contract, tortious 

interference with existing contract, violations of the Texas Deceptive Trade Practices Act, 

statutory fraudlfraud in real estate, and violation of the federal Fair Debt Collection Practices 

Act. Plaintiffs have requested the opportunity to replead these claims in accordance with the 

federal rules. In light of the court's foregoing ruling, it may well be that some or all of these 

claims are now superfluous and need not be pursued. Rather than engage in an extended and 

possibly futile analysis of these vaguely pleaded claims, the court will simply order the 

plaintiffs to replead any of these claims they still wish to pursue, paying careful attention to 

Rule 11 of the Federal Rules of Civil Procedure as well as the substantive elements of these 

state and federal causes of action. 

Conclusion 

For the foregoing reasons, defendants' motion to dismiss is denied. However, if 

plaintiffs intend to seek relief based on any claims other than wrongful foreclosure, trespass 

to try title and quiet title, they are directed to file an amended complaint asserting such claims 



on or before September 7,20 12. 

Signed at Houston, Texas on August 8,2012. 

" 
$tephen Wm. Smith 

United States Magistrate Judge 



Affirmed and Memorandum Opinion filed April 12, 2011.
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Nancy Groves sued Mortgage Electronic Registration Systems, Inc. (MERS), as nominee for

Greenspoint Funding, to invalidate a deed of trust securing MERS’s alleged lien on Groves’s property. 

The trial court entered a default judgment against MERS, which then filed this restricted appeal.  We

affirm.

BACKGROUND

Groves filed her original petition against MERS on May 8, 2009.  She alleged that she owns a

certain tract of land subject to a lien secured by a deed of trust “accepted and recorded” by MERS. 

She further alleged that the deed of trust is invalid and asked the trial court to remove it and quiet title

in Groves.  MERS was served with process but failed to file an answer, and Groves filed a motion for

default judgment.  The trial court signed a default judgment against MERS stating that (1)  Groves

owns the property in question; (2) the deed of trust is “void and of no force or effect;” and (3) the

deed of trust be removed from the property title. 

MERS filed a timely notice of restricted appeal, arguing that (1) “Groves failed to properly state

a cause of action and such failure is plain on the face of Groves’s petition;” and (2) “no justiciable

controversy is alleged in Groves’s petition.”   

ANALYSIS

A restricted appeal is available when (1) it is filed within six months after the trial court signed



A restricted appeal is available when (1) it is filed within six months after the trial court signed

the  judgment;  (2)  by a  party  to  the  suit;  (3)  who,  either  in  person or  through counsel,  did  not

participate at trial and did not timely file any post-judgment motions or requests for findings of fact and

conclusions of law; and (4) error is apparent from the face of the record.  Tex. R. App. P. 26.1(c), 30;

Alexander v. Lynda’s Boutique, 134 S.W.3d 845, 848 (Tex. 2004).  The face of the record consists of

all papers on file in the appeal.  Osteen v. Osteen, 38 S.W.3d 809, 813 (Tex. App.—Houston [14th

Dist.] 2001, no pet.).

MERS,  a  party  to  this  suit,  did  not  participate  in  the  trial  court  and  did  not  file  any

post-judgment motion or request for findings of fact or conclusions of law.  MERS filed its notice of

restricted appeal on January 26,  2010, less than six months after the trial court signed the default

judgment on September 25,  2009.  Accordingly,  the only issue in this restricted appeal is whether

error is plain on the record’s face.  See Tex. R. App. P. 26.1(c), 30; Alexander, 134 S.W.3d at 848.

I.         Groves’s Pleadings

MERS argues in its first issue that error is plain on the record’s face because Groves’s pleading

does not properly raise a claim for which the trial court could grant relief.  According to MERS,

Groves’s pleading does not raise a viable claim because Groves (1) failed to base her claim on the

superiority  of her  own title  to  the  property;  and  (2)  requested only  declaratory  relief under  the

Declaratory Judgment Act.

Groves stated in her petition:

Nancy Groves, Plaintiff, petitions the court pursuant to the Declaratory Judgment Act . .
.  for  a  declaration  of  the  invalidity  of  certain  documents  and  claim  held  by  the
Defendant,  [MERS],  in  order  to quiet title  to the property in which Plaintiff has an
interest, and for cause of action shows:

                                    *                                  *                                  *

3.  Plaintiff’s Interest in Property.  The plaintiff is the owner of a certain tract of land
located in Harris County, Texas, as shown in the Assessment Lien Deed recorded under
document number V230924 in the official Public records of Tarrant County, Texas, and
more particularly described as Lot Thirteen (13), in Block Two (2), of Summerwood,
Section 4, Seven Oaks Village, an addition in Harris County, Texas, according to the
map or  plat thereof recorded in  Film Code No.  388 of the Map Records of Harris,
County, Texas.

                                    *                                  *                                  *

5.  Invalidity of Defendant’s Claim.  The Deed of Trust under which the Defendant or
the Lender or Lender’s assigns asserts an interest that interferes with Plaintiff’s title,
although appearing valid on its face,  is in fact invalid and of no force or effect.  The
Plaintiff  will show that Defendant nor  the  Lender’s assigns is not  the  holder  of the
original Real Estate Lien note that is secured by the Deed of Trust.

Groves also requested “other and further relief for which Plaintiff may be justly entitled” based on



allegations that (1) she owns the property in question; (2) MERS accepted and recorded a deed of

trust securing an alleged lien on the property; and (3) the deed of trust “is in fact invalid and of no

force or effect.” 

 

The trial court’s judgment states:

[T]he court Orders and Adjudges, that [Groves] is the owner of [the property].

The court further Orders and Adjudges that the Deed of Trust filed is void and has no
force or effect.

The court further orders the deed of trust removed from the title to the property made
the subject of this litigation.

A.        Strength of Title

MERS first argues that the judgment was in error because Groves pleaded “a quiet title (or

trespass-to-try-title) claim” but did not “base her claim solely on the strength of her own title.”  MERS

argues that suits to quiet title must be based on the strength of the claimant’s own title, rather than the

weakness of the adverse claimant’s title.  See, e.g., Fricks v. Hancock, 45 S.W.3d 322, 327 (Tex.

App.—Corpus Christi 2001,  no pet.).  Resolution of this contention requires consideration of the

different types of claims that have been characterized as suits to quiet title.  The case law is not

entirely consistent on this issue.

A suit to quiet title is equitable in nature, and the principal issue in such suits is “‘the existence

of a cloud on the title that equity will remove.’”  Florey v. Estate of McConnell, 212 S.W.3d 439, 448

(Tex.  App.—Austin  2006,  pet.  denied)  (quoting Bell  v.  Ott,  606  S.W.2d  942,  952  (Tex.  Civ.

App.—Waco 1980, writ ref’d n.r.e.)).  A “cloud” on legal title includes any deed, contract, judgment

lien or other instrument, not void on its face,  that purports to convey an interest in or makes any

charge  upon the  land of the  true  owner,  the invalidity  of which would require  proof.  Wright v.

Matthews,  26  S.W.3d 575,  578 (Tex.  App.—Beaumont  2000,  pet.  denied).  A suit  to  quiet  title

“‘enable[s]  the  holder  of the  feeblest  equity  to  remove  from his  way to  legal title  any unlawful

hindrance having the appearance of better right.’”  Florey, 212 S.W.3d at 448 (quoting Thomson v.

Locke, 1 S.W.112, 115 (Tex. 1886)).

Courts have used the term “suit to quiet title” to refer to legal disputes regarding

(1) title to and possession of real property; and (2) the validity of other “clouds” on an undisputed

owner’s title to real property.  Compare Alkas v. United Sav. Ass’n of Tex., Inc., 672 S.W.2d 852,

855–56 (Tex. App.—Corpus Christi 1984, writ ref’d n.r.e.) (suit to adjudicate ownership of property

to determine whether creditors of original owner retained interest in property purportedly conveyed to

new owner was action “to quiet title”), with Sw. Guar. Trust Co. v. Hardy Rd. 13.4 Joint Venture, 981

S.W.2d  951,  956–57  (Tex.  App.—Houston  [1st  Dist.]  1998,  pet.  denied)  (undisputed  property



owner’s action to invalidate lien and deed of trust securing lien constituted suit “to quiet title”); see

also Florey,  212 S.W.3d at 449 (distinguishing between “suits to quiet title that are equivalent to

trespass-to-try-title actions” and suits to quiet title involving interests that only “indirectly impact” title

to and possession of real property).
[1]

 

The first type of claim, which involves title to and possession of real property, is essentially “the

equivalent to  [a]  trespass-to-try-title  action[].”   See Florey,  212 S.W.3d at 449; see also Sani  v.

Powell,  153  S.W.3d  736,  746 (Tex.  App.—Dallas 2005,  pet.  denied)  (quiet  title  claim involving

allegedly invalid tax sale of property characterized as trespass to try title action).  “A trespass to try

title action is the method of determining title to lands, tenements, or other real property.”  Tex. Prop.

Code Ann. § 22.001 (Vernon 2000).  A trespass to try title action “is typically used to clear problems

in chains of title or to recover possession of land unlawfully withheld from a rightful owner.”  See

Martin v. Amerman, 133 S.W.3d 262, 265 (Tex. 2004), superseded by statute, Tex.  Civ.  Prac. &

Rem.  Code  Ann.  §  37.004  (Vernon  2008)  (reversing  Martin’s  holding  that  relief  under  the

Declaratory Judgment Act was unavailable for boundary dispute).  It is the exclusive remedy by which

to  resolve  competing  claims  to  property.  Jordan  v.  Bustamante,  158  S.W.3d  29,  34  (Tex.

App.—Houston [14th Dist.] 2005, pet. denied).  Courts require claimants bringing this type of “suit to

quiet title” to base their claims on the strength of their own title.  See Kennedy Con., Inc. v. Forman,

316 S.W.3d 129, 135 (Tex. App.—Houston [14th Dist.] 2010, no pet.); Alkas, 672 S.W.2d at 857. 

To recover, a claimant must establish a prima facie right of title by proving one of the following: (1) a

regular chain of conveyances from the sovereign; (2) a superior title out of a common source; (3) title

by limitations; or  (4)  prior  possession,  which has not been abandoned.  Kennedy Con.,  Inc.,  316

S.W.3d at 135. 

The second type of claim, which involves other “clouds” on an undisputed owner’s title to real

property, challenges an adverse interest that impacts title and possession only indirectly.  See Florey,

212 S.W.3d at 449; see also Max Duncan Family Inv., Ltd. v. NTFN Inc., 267 S.W.3d 447, 453–54

(Tex. App.—Dallas 2008, pet. denied) (undisputed property owner’s suit to invalidate promissory note

and lien securing note “involve[d] more than just title and possession of real property”); Cadle Co. v.

Ortiz, 227 S.W.3d 831, 837–38 (Tex. App.—Corpus Christi 2007, pet. denied) (undisputed property

owner’s post-foreclosure  suit  to  invalidate  mechanic’s  lien distinguished from trespass to  try  title

action); Sw. Guar. Trust Co., 981 S.W.2d at 957 (undisputed property owner’s action to declare lien

invalid was “really one to quiet title”).  A claim is sufficiently adverse if its assertion would cast a

cloud on the owner’s enjoyment of the property.  See Katz v. Rodriguez, 563 S.W.2d 627, 629 (Tex.

Civ. App.—Corpus Christi 1977, writ ref’d n.r.e.).  To remove such a cloud, a plaintiff must “allege

right, title, or ownership in herself with sufficient certainty to enable the court to see she has a right of

ownership that will warrant judicial interference.”  Wright, 26 S.W.3d at 578. 

MERS does not dispute that Groves holds title  to the property subject to the deed of trust;



MERS does not dispute that Groves holds title  to the property subject to the deed of trust;

Groves does not dispute that the deed of trust securing the lien belongs to MERS.  Groves’s claim that

the deed is invalid does not directly implicate any issues to be resolved by a trespass to try title suit. 

See Tex. Prop. Code Ann. § 22.001 (Vernon 2000) (“A trespass to try title action is the method of

determining title to lands, tenements, or other real property.”); Martin, 133 S.W.3d at 265 (trespass to

try title statute is “typically used to clear problems in chains of title or to recover possession of land

unlawfully withheld from a rightful owner”); see also Deutsche Bank Nat’l  Trust Co. v. Stockdick

Land Co., No. 14-09-00617-CV, 2011 WL 321742, at *10 (Tex. App.—Houston [14th Dist.] Feb. 3,

2011, no pet.) (“If the Bank succeeds in its arguments . . . then the Property is subject to the Bank’s

lien.  If not, then the Property is not subject to the lien.  In any event, title to the Property or to the

liens is not in question . . . .  [The Bank] is not required to pursue a trespass-to-try-title action.”). 

Therefore, Groves’s claim is not in the nature of a trespass to try title action and she was not required

to base her claim upon the strength of her own title. 

Groves alleged in her pleading that she owns the property by virtue of her recorded deed.  This

satisfies the requirement that she “allege right, title, or ownership in herself with sufficient certainty to

enable the court to see she has a right of ownership that will warrant judicial interference” in the issue

of the deed of trust’s  validity.  Wright,  26 S.W.3d 575.
[2]

  Therefore,  Groves’s pleadings do not

establish error on the face of the record.

B.        Relief under Declaratory Judgment Act

MERS alternatively argues that “the trespass-to-try-title statutes [are] Groves’s sole remedy”

and  complains  that  Groves  “did  not  raise  a  cause  of  action  under  those  statutes”  because  she

requested only declaratory relief under the Declaratory Judgment Act.  MERS bases its argument on

Martin  v.  Amerman,  133  S.W.3d  at  267–68.  The  holding  in  Martin  rested  upon  the  court’s

characterization of section 22.001 of the Texas Property Code as the exclusive remedy for trespass to

try title actions.  See id.    

We need not decide whether Martin precludes Groves’s request for declaratory relief under the

Declaratory Judgment Act in this case.
[3]

  Groves requested relief under the Declaratory Judgment

Act,  as well as “other and further relief to which [she] may be justly entitled.”  The trial court’s

judgment does not indicate that it granted her request to “quiet title” exclusively under the Declaratory

Judgment Act.  Accordingly, no error appears on the face of this record.  See Tex. R. App. P. 26.1(c),

30; Alexander, 134 S.W.3d at 848.

We overrule MERS’s first issue.

II.        Justiciable Controversy

MERS argues in its second issue that the trial court lacked jurisdiction over the action because



Groves “failed to allege a justiciable controversy under the Declaratory Judgment Act.”

A justiciable controversy between the parties must exist at every stage of the legal proceedings. 

Williams v.  Lara, 52 S.W.3d 171, 184 (Tex. 2001).  We cannot decide moot controversies.  Nat’l

Collegiate Athletic Ass’n v. Jones, 1 S.W.3d 83, 86 (Tex. 1999).  “In order to maintain a suit to quiet

title, there must be an assertion by the defendant of a claim to some interest adverse to plaintiff’s title;

and the claim must be one that,  if enforced, would interfere with the plaintiff’s enjoyment of the

property.”  Mauro v. Lavlies, 386 S.W.2d 825, 826–27 (Tex. Civ. App.—Beaumont 1964, no writ)

(internal quotation  omitted)  (no  justiciable  controversy  existed because  the  judgments defendants

obtained against  plaintiffs asserted no claims against plaintiffs’  property  and defendants  made  no

attempt to create a lien upon property or to have property sold to satisfy judgments).

Groves alleged in her petition that MERS’s deed of trust “purported to create a lien for security

purposes on Plaintiff’s property as described.”  This alleged lien constitutes an adverse interest to

Groves’s  title,  which,  if  enforced,  would  interfere  with  her  enjoyment  of the  property.  See  id. 

Therefore, a justiciable controversy existed, and the trial court had subject matter jurisdiction over the

case.  See Williams, 52 S.W.3d at 184; Mauro, 386 S.W.2d at 826–27.
[4]

 

We overrule MERS’s second issue.

CONCLUSION

Having overruled both of MERS’s issues on appeal, we affirm the trial court’s judgment.           

           

                                                           

                                                                       
                                                                        /s/        William J. Boyce
                                                                                    Justice
 
 
 
Panel consists of Justices Brown, Boyce, and Jamison.
 

[1]
 Other decisions have stated that a suit to quiet title is distinct from a trespass to try title action.  See, e.g.,

Longoria v.  Lasater, 292 S.W.3d 156, 165 n.7 (Tex. App.—San Antonio 2009, pet.  denied); Fricks v.  Hancock, 45
S.W.3d 322, 327 (Tex. App.—Corpus Christi 2001, no pet.); McCammon v. Ischy, No.  03-06-00707-CV, 2010 WL
1930149, at *7 (Tex. App.—Austin May 12, 2010, pet. denied) (mem. op.).       

[2]
 Even assuming for argument’s sake that Groves’s suit is properly characterized as a trespass to try title suit,

the rule that a claimant in such an action must base her claim on the superiority of her own title concerns Groves’s burden
of proof.  See Kennedy Con., Inc., 316 S.W.3d at 135 (“To recover [in trespass to try title action], Forman must establish
a prima facie right of title by proving [strength of Forman’s own title by one of four ways].”) (emphasis added).  Any



a prima facie right of title by proving [strength of Forman’s own title by one of four ways].”) (emphasis added).  Any
alleged error relating to this issue would be one of proof and is not apparent from Groves’s petition or on the face of this
record.  See Tex. R. App. P. 26.1(c), 30; Alexander, 134 S.W.3d at 848.

[3]
 Although Martin addressed exclusivity of relief under the Texas Property Code for trespass to try title

claims, courts of appeals are split on whether exclusivity of relief under the Texas Property Code applies to all suits
characterized as suits to quiet title.  Compare Sw. Guar. Trust Co., 981 S.W.2d at 957 (action to quiet title brought to
invalidate lien on property was governed exclusively by trespass to try title statute), with Florey, 212 S.W.3d at 449
(Martin does not preclude relief under the Declaratory Judgment Act for actions to quiet title that only indirectly impact
title and possession and therefore are not not equivalent to trespass to try title actions).

[4]
 MERS also argues: “All Groves alleged is MERS lacked an enforceable security interest in the property at

the time she filed her petition because MERS was not then holder of the original note secured by the deed of trust. . . . 
[T]his one fact shows Groves’s action is based entirely on facts subject to change” and therefore fails to manifest the
“ripening seeds of a controversy” between Groves and MERS.  MERS argues that a justiciable controversy does not exist
because it “may or may not be required to hold the original note” to enforce the security interest and could “acquire
noteholder  status  through assignment”  if  so required.  This  argument  goes  to  the  merits  of  Groves’s  argument  for
invalidating the deed of trust and does not affect whether a controversy existed as to the validity of the deed of trust.



1… See Tex.  R. App . P. 47. 4.
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Appellant  M ortgage Elect ronic Regist rat ion Sys tems, as Nominee f or

Lender and  Lender’ s Successors and A ssigns, (“M ERS”) appeals f rom t he



2

judgment  of  t he coun ty cour t  at  law  o f W ise County on i t s f orcible det ainer

act ion against  A ppellees Kim Young a nd Al l Occupants of  289 C R 476 4,  Boyd,

Texas 76 02 3 ( “Y oung”) .  M ERS br ings t w o issues on appeal .  In it s f irst  issue,

M ERS argues t hat  t he t rial c ourt  erred by grant ing judgment  f or possession in

favor of  Young on the basis of  estoppel because the defense of  estoppel cannot

cont rol t he outcome in a f orcible detainer act ion.  In i t s second issue, M ERS

argues that  t he t rial co urt  erred by grant ing judgm ent  for possession in f avor of

Young because t he evidence show ed t hat  M ERS ow ned t he property and had

a superior r ight  of  possession of  t he propert y.  Beca use w e hold t hat  t he

evidence does not  demonst rate t hat  M ERS ow ned t he property a t  t he t ime of

its forcible det ainer act ion and t hat  t he county c ourt  did not  have jurisdict ion

to determine t he issue of  possession because t hat  det erminat ion rested on t he

resoluti on o f ti tl e, w e reverse th e judgment o f th e county  court  and render a

judgment  o f  d ismissal.

Young boug ht  t he property a t  issue in 2002.   She execut ed a note on t he

property,  secured by a deed of  t rust .  Hom e Loan Corporat ion w as l isted on t he

deed of  t rust  as t he lender and M ERS w as named as nom inee.  The deed of

t rust  not ed that  M ERS held legal t it le and had the right  to foreclose and sell t he

property.   T he deed of t rust  did not ment ion W ells Fargo H ome M ortgage, Inc.

(“W FHM”) , and no record of  assignment  o f  t he not e w as int roduced at t he



3

hearing on  M ERS’s forcible detainer act ion,  but  Young a lleged t hat  she made

her m onthly mortgage paym ents t o WFHM in 2002 and 2003 .

According  to Y oung’s tes timony at th e hearing in the  co unty c ourt ,

sometime in 2004,  she sold t he property,  and she obt ained information f rom

WFHM about  how  t he buyers could assume t he debt .  S he t est if ied that  she

follow ed the inst ruct ions given and paid an assumpt ion f ee and t hat  she never

received any communicat ion f rom WFHM  that  the assumpt ion did not  go

through.   But  she did not  t est if y t hat  she ever received co nf irmation f rom

WFHM  tha t  t he assumpt ion had gon e t hrough,  and no deed c onveying t he

property t o t he buyers w as int roduced at t he hearing.   Young’ s at torney had t he

sale contr act  w ith her at  the hearing,  but  i t  w as not  int roduced int o evi dence.

Young t est if ied t hat  in 20 05 , she received noti ce that  W ells Fargo Bank,

N.A . had pr ocured insurance on t he property in Young’ s name.  She stated t hat

she t hen co ntacted the insurance company and informed it  of  t he sale of  t he

property and t he buy er’ s assumpt ion of the note.

On Janu ary 3,  20 06 , unbekn ow nst  t o Y oung, a subst itut e t rustee

convey ed t he property to M ERS after a nonjudicial foreclosure sale.  Th e deed

w as recorded in t he W ise County records.  On  J anuary 1 2 , 2 006 , M ERS

conveyed the property to the Secretary of  the Department  of  Housing and

Urban Development (“ HUD” ).
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